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NRC STAFF ANSWER TO JOINT INTERVENORS’ AMENDED CONTENTION 10C 
 

            Pursuant to 10 C.F.R. § 2.309(h)(1), the staff of the Nuclear Regulatory Commission 

(NRC Staff) hereby answers the “Submission of Amended Contention 10C,” filed on June 20, 

2011 (Intervenors’ Amendment of Contention 10C), by Michael Mariotte on behalf of Nuclear 

Information and Resource Service, Beyond Nuclear, Public Citizen, and Southern Maryland 

CARES (collectively, Intervenors).  For the reasons set forth below, the NRC Staff does not 

oppose the Intervenors’ amendment of Contention 10C to refer to the final environmental impact 

statement (FEIS), but opposes the expansion of the bases of Contention 10C in all other 

respects for failure to meet the contention admissibility requirements in 10 C.F.R. § 2.309(f)(1) 

and (f)(2).   

BACKGROUND 

On July 13, 2007, Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating 

Services, LLC (collectively, Applicants) first submitted part of their application for a combined 

license (COL) for one U.S. Evolutionary Power Reactor (U.S. EPR) to be located adjacent to the 

existing Calvert Cliffs Nuclear Power Plant (CCNPP), Units 1 and 2, near Lusby, Calvert 

County, Maryland (COLA or Application).  UniStar Nuclear LLC; Notice of Receipt and 

Availability of Part of an Application for a Combined License, 72 Fed. Reg. 45,832 (Aug. 15, 
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2007).1  The proposed unit will be known as Calvert Cliffs Nuclear Power Plant, Unit 3 (Calvert 

Cliffs 3).  Id.   

On September 26, 2008, the NRC issued a notice of hearing and opportunity to 

intervene.  Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC 

Notice of Hearing and Opportunity To Petition for Leave To Intervene and Order Imposing 

Procedures for Access to Sensitive Unclassified Non-Safeguards Information and Safeguards 

Information for Contention Preparation on a Combined License for the Calvert Cliffs Nuclear 

Power Plant 3, 73 Fed. Reg. 55,876 (Sept. 26, 2008).  The Intervenors timely filed a petition to 

intervene which alleged seven contentions.  Petition to Intervene in Docket No. 52-016, Calvert 

Cliffs-3 Nuclear Power Plant Combined Construction and License Application (Nov. 19, 2008), 

at 5 (Petition).  On March 24, 2009, the Atomic Safety and Licensing Board admitted the 

Intervenors as parties to this proceeding and admitted three contentions.  Calvert Cliffs 3 

Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-09-04, 69 NRC 170, 190-196 (2009), aff’d in relevant 

part, CLI-09-20, 70 NRC 911, 918-21 (2009).  

On April 13, 2010, NUREG-1936, Draft Environmental Impact Statement for the 

Combined License (COL for Calvert Cliffs Nuclear Power Plant Unit 3 (April 2010) (DEIS) was 

issued and made publicly available.2  On June 25, 2010, the Intervenors’ submitted Contention 

10, challenging the adequacy of the DEIS with respect to the need for power, energy 

alternatives, and the relative costs and benefits of the proposed new nuclear unit.  Submission 

of Contention 10 by Joint Intervenors, at 1 (June 25, 2010) (Intervenors’ Original Contention 10).  

                                                 

1 The original COL applicants were Constellation Generation Group, LLC and UniStar Nuclear 
Operating Services, LLC.  The application was revised by letter dated August 1, 2008, which among other 
things, changed the applicants to Calvert Cliffs 3 Nuclear Project, LLC and UniStar Nuclear Operating 
Services, LLC. 

 
2 The DEIS is contained in two volumes.  Volume 1 (ML101230376) includes Chapters 1 - 10.  

Volume 2 (ML101030167) includes Appendices A through M.  
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The NRC Staff and the Applicants opposed the admission of this contention.  NRC Staff Answer 

to Joint Intervenors’ New Contention 10 (July 20, 2010); Applicants’ Response to Proposed 

Contention 10 (July 20, 2010).    On December 28, 2010, the Board reformulated and admitted 

one portion of the Intervenors’ proposed Contention 10 concerning a combination of alternatives 

as Contention 10C, and rejected each of the Intervenors’ other challenges to the DEIS for failure 

to meet the contention admissibility requirements in 10 CFR § 2.309(f)(1) and (f)(2).  Calvert 

Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 1, 20, 

38, 44, 54, 62)). 

On May 20, 2011, Staff issued the Final Environmental Impact Statement.  76 Fed. Reg. 

29,279 (May 20, 2011);  NUREG-1936, Environmental Impact Statement for the Combined 

License for Calvert Cliffs, Nuclear Power Plant Unit 3, Final Report (May 2011) (ADAMS 

Accession Nos. ML11129A167 and ML11129A179).  On June 20, 2011, the Intervenors’ sought 

to amend Contention 10C to replace “DEIS” with “FEIS” in the wording of the admitted 

contention, and to expand the bases of the contention to include additional arguments, most of 

which were previously raised in Intervenors’ Original Contention 10.  Intervenors’ Amended 

Contention 10C; Intervenors’ Original Contention 10.  

The Applicants have moved for summary disposition of Contention 10C on the grounds 

that the FEIS addressed the issues raised by the Intervenors in Contention 10C and, as a result, 

the Applicants argue that no genuine issue remains as to any material fact relevant to the 

contention.  Applicants’ Motion for Summary Disposition of Contention 10C (June 20, 2001) 

(Applicants’ Motion).  The NRC Staff does not oppose this motion.  NRC Staff’s Response to 

Applicants’ Motion for Summary Disposition (July 11, 2011); Applicants’ Motion at 1 n.2.  The 

Applicants’ Motion is currently pending before the Board.  
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DISCUSSION 

I. LEGAL STANDARDS 

 Legal Standards for Admission of New, Amended, or Nontimely Contentions 

The admissibility of new and amended contentions is governed by 10 C.F.R. 

§ 2.309(f)(2) and 2.309(f)(1).  First, new or amended contentions regarding the National 

Environmental Policy Act (NEPA) may be filed if there are data or conclusions in the NRC draft 

or final environmental impact statement, environmental assessment, or any supplements 

relating thereto, that differ significantly from the data or conclusions in the applicant’s 

documents.  10 C.F.R. § 2.309(f)(2).  See Louisiana Energy Services, L.P. (National Enrichment 

Facility), CLI-05-20, 62 NRC 523, 533 (2005) (“Our rules expressly allow timely amendment of 

NEPA contentions if there is significant new information or different conclusions in the DEIS that 

could not have been challenged previously”) (citing 10 C.F.R. § 2.309). Otherwise, new or 

amended contentions filed after the initial filing period may be admitted only with leave of the 

presiding officer if, in accordance with 10 C.F.R. § 2.309(f)(2), the contention meets the 

following requirements: 

(i) The information upon which the amended or new contention is based was 
not previously available; 
 

(ii) The information upon which the amended or new contention is based is 
materially different than information previously available; and 
 

(iii) The amended or new contention has been submitted in a timely fashion 
based on the availability of the subsequent information. 

 
10 C.F.R. § 2.309(f)(2)(i)-(iii).  Specifically, in this proceeding, the Board set a deadline of thirty 

(30) days from the issuance of the FEIS for new or amended environmental contentions, and 

stated that: 

The deadlines provided for new or amended contentions do not modify 
Petitioners’ obligation to file any such contentions in compliance with 10 C.F.R. 
§ 2.309(f)(2), including but not limited to the requirement Section 2.309(f)(2)(iii) 
that any new or amended contention must be submitted “in a timely fashion 
based on the availability of the [new] information.” Thus, for example, if 
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Petitioners learn of relevant new information in the Draft EIS, they should file any 
new or amended environmental contentions based on that new information 
promptly, as required by Section 2.309(f)(2), rather than relying on the deadline 
in the schedule for filing new or amended contentions after issuance of the FEIS. 
   

Calvert Cliffs 3 Nuclear Project, LLC and UniStar Nuclear Operating Services, LLC (Calvert 

Cliffs Unit 3), at 6 (April 22, 2009) (unpublished order) (Scheduling Order).  See also Calvert 

Cliffs 3 Nuclear Project, LLC and UniStar Nuclear Operating Services, LLC (Calvert Cliffs Unit 

3), at 1 – 2 (Dec. 29, 2008) (unpublished order) (any new or amended contentions based on 

new information must comply with the requirements of 10 C.F.R. § 2.309(f)(2)).  

The section 2.309(f)(2) standard for new or amended contentions addresses two 

situations.  For the first situation, section 2.309(f)(2) states in relevant part that on issues arising 

under NEPA, a petitioner shall file contentions based on the applicant’s environmental report 

(ER), and may amend those contentions or file new contentions if the data or conclusions in the 

DEIS or FEIS differ significantly from the ER.   Such new or amended environmental 

contentions “must be submitted promptly after the NRC's environmental documents are issued.” 

Changes to Adjudicatory Process (Final Rule), 69 Fed. Reg. 2182, 2221 (Jan. 14, 2004).  The 

second situation provides criteria for filing “all other new or amended contentions,” making clear 

that the criteria in § 2.309(f)(2)(i) through (iii) must be satisfied for admission of a contention 

based on new information.  Id.  If new information arises related to the ER, then under the 

criteria of § 2.309(f)(2)(i) through (iii), an intervenor must raise this new information in a timely 

fashion based on the availability of the subsequent information.  Exelon Generating Company, 

LLC (Early Site Permit for Clinton ESP Site), LBP-05-19, 62 NRC 134, 160-61 (2005).  A 

licensing board has recognized the two-fold application of the rule, but has pointed out that no 

significant difference exists between the standards for the two situations.  Clinton ESP, LBP-05-

19, 62 NRC at 160-64.  
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  Second, a new or amended contention must also meet the general contention 

admissibility requirements of 10 C.F.R. § 2.309(f)(1).  Id.  In accordance with 

10 C.F.R. § 2.309(f)(1), an admissible contention must:   

(i) provide a specific statement of the legal or factual issue sought to 
be raised;  
 

(ii) provide a brief explanation of the basis for the contention;  
 

(iii) demonstrate that the issue raised is within the scope of the 
proceeding;  
 

(iv) demonstrate that the issue raised is material to the findings the 
NRC must make to support the action that is involved in the 
proceeding;  
 

(v)  provide a concise statement of the alleged facts or expert 
opinions, including references to specific sources and documents, 
that support the petitioner’s position and upon which the petitioner 
intends to rely at the hearing;  
 

(vi) . . . provide sufficient information to show that a genuine dispute 
with the Applicant exists with regard to a material issue of law or 
fact, including references to specific portions of the application 
that the petitioner disputes, or in the case when the application is 
alleged to be deficient, the identification of such deficiencies and 
supporting reasons for this belief . . . .   
 

10 C.F.R. § 2.309(f)(1).  The Commission has emphasized that the rules on contention 

admissibility are “strict by design.”  Dominion Nuclear Connecticut, Inc. (Millstone Nuclear 

Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 (2001), petition for reconsideration 

denied, CLI-02-01, 55 NRC 1 (2002).  Failure to comply with any of these requirements is 

grounds for the dismissal of a contention.  Private Fuel Storage, L.L.C. (Independent Spent Fuel 

Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).  “Mere ‘notice pleading’ does not 

suffice.”  Amergen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 

64 NRC 111, 119 (2006) (internal quotation omitted).  
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II. INTERVENORS HAVE NOT SUBMITTED AN ADMISSIBLE AMENDMENT TO 
CONTENTION 10C 

 

A. Summary of Argument 

The Intervenors propose amending Contention 10C to address alleged deficiencies in 

the FEIS, but acknowledge that “[a]t the most basic level, there is no change between the DEIS 

and the FEIS” on issues related to Contention 10C.  Intervenors’ Amended Contention 10C at 2.  

While the Intervenors’ assert that their Amended Contention 10C is admissible because it 

relates to data and conclusions regarding a combination of alternatives in the FEIS that “differ 

significantly and/or supersede information” found in the DEIS, the Intervenors do not identify 

significant differences between the data and conclusions in the DEIS and FEIS.   See 

Intervenors’ Amended Contention 10C at 2.  Moreover, the Intervenors appear to concede that 

there are no material differences between the two documents.  Intervenors’ Amended 

Contention 10C at 2 - 3.  Furthermore, the Intervenors do not explain how their amended 

contention meets the contention admissibility requirements. 

The Intervenors assert that Contention 10C, as admitted by the Board, should be 

amended to address “data and conclusions” in the FEIS that “differ significantly and/or 

supersede information” concerning the combination of alternatives evaluated in the DEIS. 

Intervenors’ Amendment of Contention 10C at 2 (emphasis added).  This is, however, an 

incorrect statement of the Commission’s standard for admitting new or amended contentions.  In 

order to be admissible, new or amended NEPA contentions must challenge data or conclusions 

in the FEIS that differ significantly from those in the DEIS; there is no alternate standard that 

permits admissibility of NEPA contentions based on information in the FEIS that supersedes, 

but is not significantly different from, the information in the DEIS.  10 C.F.R. § 2.309(f)(2).  If, 

rather than demonstrate that data or conclusions in an FEIS differ significantly from data or 

conclusions in the DEIS that preceded it, an intervenor could support contentions against the 

FEIS solely by asserting that the FEIS superseded the DEIS, virtually every contention asserted 
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against an FEIS would arguably be admissible because every FEIS, by its nature, supersedes a 

DEIS. 

To support their amendment of Contention 10C, the Intervenors assert that a factual 

dispute remains, but, with few exceptions, they do not identify which portions of the FEIS they 

are challenging.  Intervenors’ Amended Contention 10C at 3.  The Intervenors submit an 

affidavit from their expert, Scott Sklar, which includes a long list of studies, but the Intervenors 

do not explain how this affidavit or the studies it lists support their amended contention.  Merely 

identifying information, or places it might be found, without an explanation of the significance of 

the information, is insufficient; the Intervenors bear the burden of identifying the material they 

relies upon as support for their contentions, and explaining the relevance and significance of the 

material they cite.  Public Service Company of New Hampshire, et al. (Seabrook Station, Units 1 

and 2), CLI-89-3, 29 NRC at 240-41 (citing Tennessee Valley Authority (Browns Ferry Nuclear 

Plant, Units 1 and 2), LBP-76-10, 3 NRC 200, 216 (1976)).  As a result, the Intervenors’ 

amended contention does not meet the contention admissibility requirements.  

10 C.F.R. § 2.309(f)(1)(v) and (f)(2). 

 The Intervenors attempt to support their amended contention by reasserting arguments 

the Board has already admitted concerning the amount of wind and solar power in the 

combination of alternatives that Contention 10C addresses, but they identify no significant 

differences between the DEIS and FEIS on these issues, and appear to concede that there are 

no differences in the data or conclusions in the FEIS, or the combination of alternatives 

evaluated in the FEIS.  Intervenors’ Amended Contention 10C at 2 - 5, 10 - 11.  To the extent 

these issues are currently before the Board in the context of Contention 10C, the Intervenors 

have not demonstrated that amendment of Contention 10C is necessary.  A contention admitted 

against the DEIS can be construed as a challenge to the FEIS without the need for further 

modification.  See Louisiana Energy Services, L.P. (National Enrichment Facility), LBP-06-8, 63 

NRC 241, 263 n.17 (2006) (LES) (a contention admitted against the DEIS can later be 
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construed as a challenge to the FEIS without the need for further modification) (citing Louisiana 

Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 84 (1998)).  The 

Staff notes that the Applicant has recently filed a motion for summary disposition on Contention 

10C, which is currently pending before the Board; the Staff did not oppose this motion.  NRC 

Staff’s Response to Applicants’ Motion for Summary Disposition (July 11, 2011); Applicants’ 

Motion at 1 n.2.  If the Board determines that a hearing is necessary on the combination of 

alternatives evaluated in the FEIS, issues concerning the amount of wind and solar power in the 

combination of alternatives are already before the Board, and no amendment of Contention 10C 

is necessary or supported by the Intervenors’ proposed amendment.  

 The Staff does not, however, agree that the Intervenors should now be permitted to 

expand the bases of the admitted contention to revive issues the Board has previously rejected.  

While the Intervenors state that they do not change the basis of the contention the Board 

admitted as Contention 10C, the Intervenors reiterate arguments they made in support of their 

original Contention 10 concerning the need for power analysis, costs of construction and the 

viability of wind power as an alternative to Calvert Cliffs 3.  Intervenors’ Amended Contention 

10C at 5 - 10.  The Board has already rejected these arguments for failure to meet the 

contention admissibility requirements in 10 C.F.R. § 2.309(f)(2) and (f)(1).  Intervenors’ 

Amended Contention 10C at 1, 5 - 10;  Intervenors’ Original Contention 10 at 1 - 15; Calvert 

Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 1, 11 - 

21, 28 - 44, 45 - 54, 60 - 61).  The Intervenors have not demonstrated that there are data or 

conclusions in the FEIS that differ significantly from those in the DEIS that would support 

reviving these arguments, and thus have not met the contention admissibility requirements for 

amending the contention to include them.  See Louisiana Energy Services, L.P. (National 

Enrichment Facility), CLI-05-20, 62 NRC 523, 533 (2005) (LES) (rules expressly allow timely 

amendment of NEPA contentions to include issues outside the scope of the admitted contention 
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if there is significant new information or different conclusions in the DEIS that could not have 

been challenged previously) (citing 10 C.F.R. § 2.309).  

 The Staff also opposes expanding the admitted contention to include the Intervenors’ 

new arguments concerning large scale compressed air energy storage (CAES), a comparison of 

the regulatory environments in Maryland and Georgia, and the purpose and need of the 

proposed project, which are unsupported and nontimely.  Intervenors’ Amended Contention 10C 

at 5, 6, 8 - 10.   While an amended contention against the FEIS can include additional issues 

outside the scope of the contention as originally admitted, such an amendment must be timely 

and based on significantly different data or conclusions in the FEIS that could not have been 

challenged previously.  See LES, CLI-05-20, 62 NRC at 533 (citing 10 C.F.R. § 2.309).  The 

Intervenors do not explain how the data or conclusions in the FEIS differ materially from those in 

the DEIS or other previously available information, and thus have not provided an adequate 

basis upon which to expand the admitted contention to add these new arguments.  Id.  For 

these reasons, and as explained more fully below, the Intervenors’ proposed Amended 

Contention 10C fails to meet the contention admissibility requirements in 10 C.F.R. § 2.309(f)(1) 

and (f)(2) and should be dismissed.  

B. Intervenors’ Reassertion of Arguments Already Admitted by the Board Does Not Support 
Amendment of Contention 10C 

As support for their amended contention, the Intervenors reassert arguments that are 

similar and in some respects identical to arguments they previously made concerning the 

contribution of wind and solar power to the combination of alternatives in their original 

contention.    The Intervenors argue that possible alternatives including solar and wind power, 

need not be limited to Maryland, and the FEIS errs in assuming that the power sources must 

come from Maryland.  Compare Intervenors’ Amended Contention 10C at 6 with Intervenors’ 

Original Contention 10 at 7.  Similar to arguments they raised against the DEIS, the Intervenors 

also challenge the FEIS’s comparison of Maryland’s wind power potential to that of Georgia, 
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and what they characterize as the FEIS’s failure to include the potential for additional wind 

resources in other states whose grids feed into a regional electric grid operated by PJM 

Interconnection, LLC (PJM grid). Compare Intervenors’ Amended Contention 10C at 3 - 4, 8 - 9 

with Intervenors’ Original Contention 10 at 9 - 10.  The Intervenors also describe the offshore 

Bluewater Wind project and contest the adequacy of the FEIS’s discussion of other offshore 

projects.  Compare Intervenors’ Amended Contention 10C at 4 – 5 with Intervenors’ Original 

Contention 10 at 7 - 10.  The Intervenors also reassert their arguments, originally applied to the 

DEIS, that the Staff gives “short shrift to solar power” with little to no justification for its continued 

inclusion of only 75 MW of solar power in its combination of alternatives.  Compare Intervenors’ 

Amended Contention 10C at 10 with Intervenors’ Original Contention 10 at 7 - 8.  The 

Intervenors offer an affidavit from their expert, Scott Sklar, whose affidavit identifies and lists 

numerous documents and studies related to solar power, which they do not discuss or explain, 

as support for these arguments.  Intervenors’ Amended Contention 10C at 10 - 11 (citing 

undated Affidavit of Scott Sklar). 

The Board has already found these arguments admissible concerning Contention 10C, 

and to the extent the Intervenors’ amended contention mirrors portions of Contention 10C, 

which was already admitted by the Board, no amendment is necessary.  See LES, LBP-06-8, 63 

NRC at 263 n.17 (a contention admitted against the DEIS can later be construed as a challenge 

to the FEIS without the need for further modification) (citing Claiborne Enrichment Center, CLI-

98-3, 47 NRC at 84); Louisiana Energy Services, L.P. (National Enrichment Facility), at 12-13, 

15-16 (March 3, 2006) (unpublished order) (issues already before the Board do not support 

amendment of a contention).  The Intervenors assert that there remains a material dispute of 

fact on issues related to the combination of alternatives analyzed in both the DEIS and FEIS, 

but Intervenors do not demonstrate, with regard to the arguments they raise, how data or 

conclusions in the FEIS differ significantly from data or conclusions in the DEIS or warrant 

amendment of Contention 10C. See Intervenors’ Amended Contention 10C at 2 - 3.  While the 
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Staff does not agree with the Intervenors’ arguments concerning the FEIS’s evaluation of the 

combination of alternatives, or concede that the Intervenors have submitted an admissible 

amendment to Contention 10C, issues concerning the amount of wind and solar power in the 

combination of alternatives have already been admitted and are before the Board in the context 

of Contention 10C, as reformulated and admitted by the Board.  Arguments that are already 

before the Board do not support amendment of Contention 10C.  See LES, LBP-06-8, 63 NRC 

at 263 n.17; Louisiana Energy Services, L.P. (National Enrichment Facility), at 12-13, 15-16 

(March 3, 2006) (unpublished order).  

C. Intervenors Arguments Concerning Costs of Construction, Need for Power, and Wind as 
an Alternative to Calvert Cliffs 3 are Not Timely, Do Not Demonstrate a Genuine Dispute 
with the FEIS, and Have Already Been Rejected by the Board. 

 
 The Intervenors also assert that they have not changed the basis of the amended 

contention they seek to admit, but then reiterate arguments they raised in support of their 

original Contention 10 against the DEIS, concerning the need for baseload power in the region, 

costs of construction and what Intervenors see as the FEIS’s dismissal of wind power as a 

viable alternative to Calvert Cliffs 3.  Intervenors’ Amended Contention 10C at 5 - 10.  In ruling 

on the Intervenors’ original Contention 10, which was organized into four separate arguments 

addressing the DEIS’s analysis of the need for power, energy alternatives, a combination of 

alternatives, and costs, the Board found that each of the arguments was sufficiently distinct that 

it divided the contention into four separate contentions, labeled 10A - 10D.  Calvert Cliffs 3 

Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 4).  

The Board has already rejected the Intervenors’ arguments concerning the need for baseload 

power in the region, the viability of wind power as an alternative to Calvert Cliffs 3, and costs of 

construction, which the Board designated as Contentions 10A, 10B and 10D, because parts of 

the Intervenors’ arguments on these issues were timely but others were nontimely, and the 
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Intervenors had not provided facts or expert support that demonstrated a genuine dispute with 

the DEIS.  Id. (slip op. at 1, 38, 41, 43-44, 60 - 62).  The Intervenors reassert these arguments 

against the FEIS, but have not demonstrated that data or conclusions in the FEIS differ 

significantly from data or conclusions in the DEIS on these issues, and thus provide no basis for 

the Board to overturn its rulings on these issues.  10 C.F.R. § 2.309(f)(2);  see LES, CLI-05-20, 

62 NRC at 531 - 532 (a motion to amend a contention is not an appropriate vehicle to reiterate 

untimely claims that could have been raised previously and are unrelated to issues in dispute in 

the pending contention). 

 Similar to arguments they initially raised against the DEIS, the Intervenors challenge the 

projected costs associated with the construction of Calvert Cliffs 3. The Intervenors argue that 

given how expensive it will be to build, the Applicants’ ability to sell electricity at a competitive 

price is suspect.  Intervenors’ Amended Contention 10C at 7.  In their original Contention 10, 

Intervenors argued that the DEIS underestimated the likely costs of constructing Calvert Cliffs 3, 

and that higher costs would inevitably result in higher electricity rates, thereby rendering the 

cost benefit analyses in the DEIS invalid.  Intervenors’ Original Contention 10 at 11 - 14.   

 In renewing this argument against the FEIS, the Intervenors have not demonstrated that 

the differences between the information in the DEIS and that in the FEIS are significant, nor 

have they demonstrated any difference in the conclusion both documents reach, and thus do 

not meet the contention admissibility requirements for expanding Contention 10C to include 

their previously rejected argument on construction costs.  10 C.F.R. § 2.309(f)(2).  The FEIS 

changes the format of the data on costs and adds fuel costs to its table of costs, but the 

changes are not significantly different, and the FEIS does not change the data or conclusions 

for overnight capital3 and construction costs in the DEIS.  Compare FEIS Table 10-4 at 10-23 

                                                 

3 As the Board notes in its ruling on the admissibility of Contention 10D, “overnight costs” 
or “overnight capital costs” are phrases commonly used in the nuclear power industry to 
describe the financial cost of building a nuclear power plant if the entire plant were to be paid for 
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with DEIS at 10-24 to10-26.  The FEIS also added a study (DOE/EIA 2010), and noted that the 

overnight capital costs in the studies considered in its evaluation of costs were based primarily 

on estimated rather than actual construction costs and ranged from a low of approximately 

$1000/kW(e) to a high of approximately $5339/kW(e).  FEIS at 10-26.  This change in the FEIS 

represented an increase in the upper bound of the range of estimated costs, which appeared as 

$400/kW(e) in the DEIS.  Compare FEIS at 10-26 with DEIS at 10-25.  The conclusion in the 

DEIS as to construction costs, which was based on the Applicant’s documents, did not change 

in the FEIS, and both the DEIS and the FEIS cite the same information from the Applicant in 

reaching this conclusion.  Compare DEIS at 10-25 to 10-26 with FEIS at 10-25 to 10-26 (both 

citing Letter from Greg Gibson (UniStar) to NRC (Document Control Desk), Follow-up Response 

to Environmental Report, RAI No. 127, Estimated Tax Benefit, November 16, 2009 (ADAMS 

Accession No. ML093220193)).   

   The Board has already rejected similar arguments made with respect to the DEIS.  

Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined 

License Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. 

at 56, 60 - 62) (citing 10 C.F.R. § 2.309(f)(2)).  In ruling on the admissibility of this argument, 

which the Board designated Contention 10D, the Board found that this contention did not meet 

the contention admissibility requirements because the data from the DEIS upon which the 

argument was based did not differ significantly from the Applicants’ ER and had not been 

submitted in a timely fashion once new information became available.  Calvert Cliffs 3 Nuclear 

Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License Application for 

Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 56, 60 - 62) (citing 10 

C.F.R. § 2.309(f)(2) and (c)).  The Board also found that the Intervenors had failed to provide 

                                                                                                                                                          

“overnight,” such that interest and potential cost calculations during preconstruction and 
construction are not included.  Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear 
Operating Services, LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-10-24, 
72 NRC ___ (Dec. 28, 2010) (slip op. at 55 n.91) (citing DEIS at 10-24 to 10-25). 
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any factual or expert support for these arguments as required by 10 C.F.R. § 2.309(f)(1)(v).  

Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined 

License Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. 

at 61).  Moreover, the Board found that the DEIS had remedied any potential defect in the ER 

by including more recent studies.  Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear 

Operating Services, LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-10-24, 

72 NRC ___ (Dec. 28, 2010) (slip op. at 61) (citing DEIS at 10-25) (additional citation omitted). 

 The Intervenors have not demonstrated that there are significantly different data or 

conclusions in the FEIS to support their argument, or provided new information, facts or expert 

opinions that support their renewed argument or explain how it demonstrates a genuine dispute 

with the FEIS’s evaluation of a combination of alternatives, and thus have not met the 

contention admissibility requirements.  10 C.F.R. § 2.309(f)(2) and (f)(1)(v) and (vi).The 

Intervenors may not use a motion to amend Contention 10C to introduce claims against the 

FEIS, some of which may be altogether unrelated to their challenge to the FEIS’s evaluation of 

a combination of alternatives, particularly which the Board has already rejected these 

arguments as untimely because they could have been raised previously against the Applicant’s 

ER.  See LES, CLI-05-20, 62 NRC at 530 - 31 (a motion to amend a contention is not an 

appropriate vehicle to introduce untimely claims unrelated to the issues pending before the 

Board).       

 The Intervenors also present what appears to be a renewed challenge to the FEIS 

conclusion, first reached in the DEIS, that wind power supplemented by CAES could not provide 

a viable alternative to Calvert Cliffs 3.  Intervenors’ Amended Contention 10C at 5; Intervenors’ 

Original Contention 10 at 6-8; DEIS Section 9.2.3.2 at 9-20; FEIS Section 9.2.3.2 at 9-23.  The 

Intervenors contest the FEIS’s “dismissal of wind power potential” as an alternative to Calvert 

Cliffs 3.  Intervenors’ Amended Contention 10C at 5.  The Intervenors then list three arguments 

to challenge the FEIS’s conclusion that wind power together with CAES could not provide a 
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viable alternative to Calvert Cliffs 3: (1) that Calvert Cliffs 3 would operate as a baseload plant 

serving Maryland; (2) that the only valid alternative to Calvert Cliffs 3 must provide baseload 

power; and (3) that large-scale CAES systems would not be available in Maryland by the time 

Calvert Cliffs 3 would operate.  Intervenors’ Amended Contention 10C at 5 - 6.    The 

Intervenors initially challenged the analysis of wind power in Section 9.2.3.2 of the DEIS through 

several specific arguments, one of which was that the Staff had ignored the offshore Bluewater 

Wind project proposed for Maryland, and a similar offshore project for Delaware, and had 

generally failed to research the offshore wind potential in Maryland.  Intervenors’ Original 

Contention at 7 - 8.   

 In ruling on this aspect of the original Contention 10, which the Board designated as 

Contention 10B, the Board found that the DEIS introduced new data and conclusions regarding 

the viability of wind power, and that the DEIS relied on a Maryland Public Service Commission 

(MPSC) report not cited in the ER.  Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear 

Operating Services, LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-10-24, 

72 NRC ___ (Dec. 28, 2010) (slip op. at 40) (citing DEIS at 9-20, ER at 9-12).  Even so, the 

Board rejected the Intervenors’ argument that wind power could serve as an alternative to 

Calvert Cliffs 3 because Intervenors did not contest the DEIS’s basic conclusion that wind was 

not capable of serving the purpose and need of the project, which is to generate 1600 MW(e) of 

baseload power.  Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, 

LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 

2010) (slip op. at 43 – 44).  The Board also found that even if the DEIS analysis of wind power 

was flawed, the Intervenors had not provided any basis to overturn the Staff’s conclusion that 

wind could not, standing alone, provide a reasonable alternative to Calvert Cliffs Unit 3.  Calvert 

Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 44) 

(citing DEIS at 9-20 – 9-23).  The Board concluded that the Intervenors’ argument was timely 
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but failed to present a genuine dispute of material fact with the DEIS.  Calvert Cliffs 3 Nuclear 

Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License Application for 

Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 39, 44).   

 The Intervenors have not demonstrated that there are significantly different data or 

conclusions in the FEIS to support amending the contention to add this argument.  There are 

differences between the information provided in the FEIS to explain the Staff’s evaluation and 

conclusion regarding the viability of wind power as an alternative to Calvert Cliffs 3.  The FEIS 

provides additional descriptions of the wind projects it evaluated, as well as a more detailed 

explanation of the basis for its conclusion that offshore wind, as modeled in the MPSC report 

cited in both the DEIS and FEIS, does not yield economic benefits.  Compare FEIS at 9-20 to 9-

23 with DEIS at 9-22.  While some of the data in the FEIS is new, it is consistent with and does 

not differ significantly from the information that was in the DEIS, and the conclusion that wind 

power, alone or with CAES, is not a viable alternative to Calvert Cliffs 3, did not change.  

Compare FEIS at 9-20 to 9-23 with DEIS at 9-22.  The Intervenors do not demonstrate that 

there are any significant differences between the data or conclusions in the FEIS and the data 

or conclusions in the DEIS, and thus have not provided an adequate basis upon which to 

amend Contention 10C to include previously rejected arguments concerning the viability of wind 

as an alternative to Calvert Cliffs 3.  10 C.F.R. § 2.309(f)(2).   

 With respect to the Intervenors’ argument regarding the combination of alternatives, 

while the Staff does not agree with the Intervenors’ arguments or concede that the Intervenors 

have submitted an admissible amendment to Contention 10C, issues concerning the amount of 

wind power in the combination of alternatives have already been admitted and are before the 

Board in the context of Contention 10C, as reformulated and admitted by the Board.  However, 

the Intervenors’ renewed arguments that wind power alone can provide adequate baseload 

power do not support amendment of Contention 10C.  See LES, LBP-06-8, 63 NRC at 263 n.17; 

Louisiana Energy Services, L.P. (National Enrichment Facility), at 1213, 15-16 (March 3, 2006) 
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(unpublished order).  

 The Intervenors also argue that there is little reason to believe that Calvert Cliffs 3 would 

operate at even a 10% capacity, and that as a result, the need for baseload power is overstated.  

Intervenors’ Amended Contention 10C at 9.  Here, the Intervenors challenge the need for power 

analysis in the FEIS by raising the same arguments they initially raised against the DEIS.  For 

example, the Intervenors argue in support of their proposed amendment to Contention 10C that 

the possible alternatives, including demand-side management, need not be limited to Maryland, 

and the FEIS errs in assuming that the power sources must come from Maryland and that only 

demand-side management programs from a single Maryland utility (BG&E) be considered out of 

Maryland’s 13 utilities.  Intervenors’ Amended Contention 10C at 6.  The Intervenors raised the 

same argument in support of their original Contention 10.  Intervenors’ Original Contention 10 at 

2 - 3, 5 - 6.  The Intervenors also argue that the FEIS does not consider the deterioration in 

power market conditions; the dramatic decrease in the price of natural gas and electric power; 

how those conditions, in the immediate term, impair the prospects for a financially viable nuclear 

development project; and that, in a region that has seen declining electric demand since 2006, 

there is little reason to believe that Calvert Cliffs 3 would operate as a high-capacity baseload 

power plant.  Intervenors’ Amended Contention 10C at 7.  The Intervenors raised similar 

arguments in support of their original Contention 10, which the Board designated as Contention 

10A.  Intervenors’ Original Contention 10 at 2-6; Calvert Cliffs 3 Nuclear Project, LLC, and 

UniStar Nuclear Operating Services, LLC (Combined License Application for Calvert Cliffs Unit 

3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 4).  

 In ruling on the admissibility of the Intervenors’ proposed contention concerning need for 

power, the Board found that while the portions of the Intervenors arguments concerning 

extensive new data in the DEIS that was not found in the ER could not have been challenged 

previously, and thus met the admissibility requirements of 10 C.F.R. § 2.309(f)(2), the 

Intervenors had failed to provide sources or submit documents to support their claim that the 
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additional baseload power to be provided by Calvert Cliffs 3 will not be needed.  Calvert Cliffs 3 

Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 20 - 

21, 38).  The Board rejected the Intervenors’ arguments concerning demand side management 

because that point could have been raised against the ER, both in the context of the 

Intervenors’ argument concerning the viability of wind power as an alternative to Calvert Cliffs 3, 

and in the context of the combination of alternatives at issue in Contention 10C.  Calvert Cliffs 3 

Nuclear Project, LLC, and UniStar Nuclear Operating Services, LLC (Combined License 

Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 2010) (slip op. at 20, 45 

n.81 (citing ER at 8-14 to 8-15).).    

 The DEIS discussed demand-side management in the context of the Maryland Public 

Service Commission Electric Supply Adequacy Report in Section 8.4.2.  DEIS at 8-5, 8-8.  The 

FEIS makes no changes to this information.  FEIS at 8-6, 8-8.  The FEIS includes updates of 

MPSC Ten-Year Plan (2009 - 2018) of Electric Companies in Maryland (MPSC 2010), and 

includes NERC’s 2010 Long-Term Reliability Assessment (NERC 2010), and RFC’s Long Term 

Resource Assessment 2009 - 2019 (RFC 2010).  FEIS at 8-9.  The FEIS notes that a key 

finding in the NERC report is that the economic recession and continued advancement of 

demand side management led to decreased demand projections and higher overall margins.  

FEIS at 8-9.  The FEIS also notes that RFC upgraded CCNPP3 to a “planned” capacity, 

whereas RFC had categorized CCNPP3 as “conceptual” in 2009.  Id.  The FEIS also provides 

that MPSC’s report shows decrease in peak demand and utility forecasted energy sales, and 

that MPSC continues to assert that even with growth in distributed generation (e.g., solar) there 

will still be a need for central power stations in Maryland that can be acceptably developed.  Id.  

Conclusions that the Staff reached in the DEIS have not changed in the FEIS: (1) shortage of 

baseload power in Maryland region that could be at least partially addressed by construction of 

CCNPP3, (2) construction would reduce likelihood of electricity supply reliability crisis in 
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Maryland; and (3) construction would contribute to the new generation needed in the RFC 

region by 2018 to meet reserve margins.  Compare FEIS at 8-9 to 8-10 with DEIS at 8-8 to 8-9.  

The DEIS also discussed demand-side management in the context of alternatives, and the FEIS 

makes no substantive changes to this information.  Compare DEIS at 9-3 to 9-6 with FEIS at 9-4 

to 9-6. 

  The Intervenors’ arguments concerning the need for power have been previously 

considered and rejected by the Board, both as a separate contention and as an argument 

supporting Contention 10C, and are not based on new information or significant differences 

between the data or conclusions in the FEIS and DEIS.  Therefore, these arguments do not 

provide an admissible amendment to Contention 10C.  10 C.F.R. § 2.309(f)(2); see Louisiana 

Energy Services, L.P. (National Enrichment Facility), at 12-13, 15-16 (March 3, 2006), 

(unpublished order) (challenges against the FEIS which were previously litigated by the parties 

against the DEIS are not based on new information).   

D. Intervenors Arguments Concerning the Purpose and Need for the Project, Regulatory 
Differences Between Maryland and Georgia, and CAES are Untimely and Unsupported 
 

The Staff opposes the expansion of Contention 10C to include the Intervenors’ new 

arguments concerning the purpose and need for the project, a comparison of the regulatory 

environments in Maryland and Georgia, and CAES, primarily because the Intervenors do not 

demonstrate that there are data or conclusions in the FEIS that differ from data or conclusions 

in the DEIS or ER to support their new arguments.  Intervenors’ Amended Contention 10C at 5, 

6, 8 - 10; 10 C.F.R. § 2.309(f)(2).   Additionally, the Intervenors do not demonstrate that the 

issue concerning regulatory environments is material to findings the NRC must make, or provide 

facts or expert support to demonstrate a genuine dispute with the FEIS on need for power or 

CAES.  10 C.F.R. § 2.309(f)(1)(iv), (v).  With respect to these newly proffered arguments, the 

Intervenors have not provided sufficient information to show that a genuine dispute exists with 

the FEIS on a material issue of law or fact, or provide references to specific portions of the FEIS 
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in dispute.  10 C.F.R. § 2.309(f)(1)(vi).  For reasons explained more fully below, because none 

of the Intervenors’ new arguments meet the contention admissibility requirements of 10 C.F.R. 

§ 2.309(f)(1) and (f)(2) for new and amended contentions, each of the Intervenors’ proposed 

new arguments in support of amending Contention 10C should be rejected.       

 In an argument related to their arguments concerning need for power, the Intervenors 

now challenge the purpose and need for the project as part of their proposed amendment to 

Contention 10C.  Intervenors’ Amended Contention 10C at 6 - 8.  The Intervenors raise what 

they describe as a “new issue” concerning whether a newly constructed nuclear power plant 

operating as a merchant plant will operate as a traditional baseload plant.  Intervenors’ 

Amended Contention 10C at 8.  The Intervenors challenge the FEIS’s conclusions that Calvert 

Cliffs 3 would operate as a baseload power plant serving Maryland, and that only baseload 

power could provide an alternative to Calvert Cliffs 3.  Intervenors’ Amended Contention 10C at 

5 - 6.  The Intervenors also argue that there is no reason to believe that as a merchant plant, 

Calvert Cliffs 3 will be operated as a traditional nuclear reactor in a regulated market, as a full-

time, high-capacity baseload plant, because Calvert Cliffs 3 will only provide as much electricity 

as it can sell.  Intervenors’ Amended Contention 10C at 6 - 7.  The Intervenors further assert 

that the traditional concept of “baseload” power is quickly being supplanted, and that this is a 

new issue because all existing reactors were built under the traditional regulated system and the 

FEIS should not assume that a merchant power plant will operate as a traditional baseload 

plant.  Intervenors’ Amended Contention 10C at 8.  In support of these arguments, Intervenors 

reason that consumers desire affordable reliable power and while that has traditionally meant 

baseload power plants, increasingly reliable power can be produced through smaller and 

dispersed generation facilities, and by other means.  Intervenors’ Amended Contention 10C 

at 8. 

 The Intervenors cite to the ER, which pre-dates the DEIS, as support for these 

arguments concerning the purpose and need for the project, and do not demonstrate that data 
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or conclusions in the FEIS differ significantly from the ER or the DEIS on this issue.  Intervenors’ 

Amended Contention 10C at 6 - 8 (citing ER at 9-25).  The Applicant stated in its ER that 

Calvert Cliffs 3 plant would operate as a baseload merchant power plant, and that there is a 

need for baseload power based on the State of Maryland’s analysis.  ER at 1-2, 8-21 to 8-23; 

9-5, 9-8, 9-9, 9-39.  NEPA and the decisions interpreting it provide that the Staff should take the 

Applicant’s business purpose (goals and needs) of owning and operating a baseload power 

plant into accounts into account.   Exelon Generation Company, LLC (Early Site Permit for the 

Clinton ESP Site), LBP-05-19, 62 NRC 134, 157 (2005).  The DEIS stated that the purpose and 

need of the proposed NRC action “is to provide for additional large baseload electrical 

generating capacity within the State of Maryland,” which was based on information in the ER.  

DEIS at 1-9, 8-1, 9-3; ER at 1-2, 8-21 to 8-23; 9-5, 9-8, 9-9, 9-39.  The FEIS does not make any 

changes to the purpose and need of the project.  FEIS at 1-9, 8-1, 9-3.  

 The Intervenors have not shown that the information in the FEIS differs significantly from 

the data or conclusions in the ER or the DEIS.  10 C.F.R. § 2.309(f)(2).  Because they have not 

alleged or shown that their arguments concerning the purpose and need of the project for 

baseload generation of power is based on information that differs significantly from the ER or 

the DEIS, the Intervenors have failed to meet the requirement of 10 C.F.R. § 2.309(f)(2) for 

raising this issue now rather than in response to the Applicant’s ER.   See LES, CLI-05-20, 62 

NRC at 533 (“[I]ntervenors cannot seek to cure the deficiencies of earlier pleadings by later 

introducing wholly new issues that could have been raised previously.”) (citing Duke Energy 

Corp. (McGuire Nuclear Station, Units 1 and 2, Catawba Nuclear Station, Units 1 and 2), CLI-

02-28, 56 NRC 373, 386 (2002)).  Additionally, the Intervenors provide no factual support for 

their arguments that Calvert Cliffs 3 would not operate as a baseload power plant, and thus 

have not met the contention admissibility requirements that apply to all contentions.  10 C.F.R. 

§ 2.309(f)(1)(v), (vi). Consequently, the Intervenors have failed to satisfy the contention 

admissibility requirements for new or amended contentions against the FEIS.  10 C.F.R. 



-    - 23

§ 2.309(f)(2); 10 C.F.R. § 2.309(f)(1)(v), (vi). 

 The Intervenors also raise a new challenge to the FEIS discussion of the Southern/GIT 

report in its evaluation of wind as an alternative to Calvert Cliffs 3 where they argue that the 

FEIS statement that the regulatory environments of Georgia and Maryland are similar is 

misleading and does not contribute to an informed decision because Georgia is a regulated 

state and Maryland is not.  Intervenors’ Amended Contention 10C at 3, 5 (citing FEIS at 9-22).  

While the Intervenors challenged the use of the Southern/GIT report in their original Contention 

10, they did not raise any arguments concerning the regulatory environments between the two 

states, focusing instead on what the Intervenors described as a vast difference between the 

potential for development of wind resources between the two states.  Intervenors’ Original 

Contention 10 at 7 - 8.  The DEIS discussed the Southern/GIT report in its evaluation of wind as 

an alternative to Calvert Cliffs 3, but other than noting that the regulatory environments in 

Maryland and Georgia are similar, did not discuss the regulatory environments in Maryland or 

Georgia.  DEIS at 9-21 to 9-22.  The FEIS provides additional explanation of how the staff used 

the Southern/GIT report in its evaluation of wind as a potential alternative to Calvert Cliffs 3, but 

did not add any information to the statement that regulatory environments in Maryland and 

Georgia are similar, or provide any new information on that subject.  FEIS at 9-21 to 9-22.   

 The Intervenors have not demonstrated that this new argument concerning dissimilarity 

of regulatory environments is based on information that differs significantly from the ER or the 

DEIS, and therefore have failed to meet the requirement of 10 C.F.R. § 2.309(f)(2) for raising 

this issue now rather than in response to the DEIS.   See LES, CLI-05-20, 62 NRC at 533.  

Because they have not alleged or shown that their arguments concerning the regulatory 

environments in Maryland and Georgia are material to a finding the NRC must make to support 

the action involved in the proceeding, the Intervenors have not met the contention admissibility 

requirements for amending Contention 10C to add this new issue.  10 C.F.R. § 2.309(f)(1)(iv).    

Additionally, the Intervenors provide no factual support for their arguments concerning the 
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dissimilarity of the regulatory environments in Georgia and Maryland, and have not 

demonstrated that this issue is related to the issues in Contention 10C or that it demonstrates a 

genuine dispute with the FEIS.  10 C.F.R. § 2.309(f)(1)(v), (vi). 

 The Intervenors also raise a new argument against what the Intervenors characterize as 

the FEIS’s conclusion that the use of CAES in combination with wind turbines to generate 1600 

MW(e) in Maryland is unlikely.   Intervenors’ Amended contention 10C at 5, 6, 8-10 (citing FEIS 

at 9-21).  The Intervenors also argue that the FEIS overstates the need for 1600 MW of CAES 

storage, and that the FEIS should have considered a different combination of alternatives that 

might result in reduced environmental impact.  Intervenors’ Amended Contention 10C at 9.  

Intervenors’ Amended Contention 10C at 9.  The Intervenors further challenge the FEIS’s 

assertion that large scale CAES systems would not be available in Maryland by the time a 

completed Calvert Cliffs 3 could come online, and argue that substantial advances in CAES 

mean large scale deployment of CAES is indeed feasible in a timeframe competitive with 

Calvert Cliffs 3.  Intervenors’ Amended Contention 10C at 6, 9 - 10.  

 The Intervenors appear to have misinterpreted the FEIS’s discussion of the use of CAES 

to increase the ability of wind to produce baseload power, for neither the DEIS nor the FEIS 

concludes that 1600 MW of CAES is needed for the combination alternative.  CAES was first 

discussed in the DEIS in the evaluation of wind power as an alternative to Calvert Cliffs 3 and in 

the evaluation of a combination of alternatives.  DEIS at 9-21, 9-26.  The DEIS states, in the 

context of the wind alternative, that use of wind power together with CAES to generate 1600 

MW(e) is unlikely.  DEIS at 9-21.  The Intervenors did not challenge the DEIS’s discussion of 

CAES in their challenges to the DEIS.  Intervenors’ Original Contention 10.  In ruling on this 

argument, which the Board designated as part of Contention 10B, the Board rejected the 

Intervenors’ argument concerning the viability of wind power as an alternative that could 

produce 1600 MW(e), because Intervenors did not contest the DEIS’s basic conclusion that 

wind was not capable of serving the purpose and need of the project, which is to generate 1600 
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MW(e) of baseload power.  Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating 

Services, LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ 

(Dec. 28, 2010) (slip op. at 43 - 44).  The Board also found that even if the DEIS analysis of 

wind power was flawed, the Intervenors provided no basis to support overturning the Staff’s 

conclusion that wind could not, standing alone, provide a reasonable alternative to Calvert Cliffs 

3.  Id. (slip op. at 44) (citing DEIS at 9-20 – 9-23).  The Board concluded that the Intervenors’ 

challenge to the DEIS’s evaluation of alternatives was timely but failed to present a genuine 

dispute of material fact with the DEIS.  Id. (slip op. at 39, 44). 

 The FEIS made some changes to the discussion of CAES used in conjunction with wind 

resources as a means of providing baseload power to list potential pilot projects.  FEIS at 9-21.  

The FEIS amplified the discussion of the use of CAES in conjunction with wind power, and 

provided capacity values that could be used in a combination alternative, but the FEIS does not 

discuss a 1600 MW CAES facility; the FEIS discusses use of CAES to improve wind power’s 

ability to provide baseload power in the context of the combination alternative, in amounts that 

vary between 100 MW and 400 MW, depending on the size of the installed wind capacity.  FEIS 

at 9-28, 9-29.  While the FEIS provided new data describing CAES, the new data is consistent 

with and does not differ significantly from the data in the DEIS, and the conclusions do not 

change.  Compare FEIS at 9-21, 9-28, 9-29 with DEIS at 9-20 – 9-23.  The Intervenors have not 

demonstrated that their argument concerning CAES is based on new information or data or 

conclusions in the FEIS that differ significantly from those in the DEIS, and thus have not 

provided a basis upon which to expand Contention 10C to include their new argument.  10 

C.F.R. § 2.309(f)(2).  See LES, CLI-05-20, 62 NRC at 533. 

 The Intervenors have provided no new information that supports amending the 

contention to add new arguments concerning large scale CAES.  While the Intervenors describe 

CAES systems that are in development to build a 1 MW CAES demonstration system, they do 

not provide other facts that challenge the FEIS’s data or conclusions.   Intervenors’ Amended 
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Contention 10C at 9 - 10.  The Intervenors attach an affidavit from their expert, but they do not 

explain how it supports their argument.  Merely identifying information, or places it might be 

found, without an explanation of the significance of the information, is insufficient.  Seabrook, 

CLI-89-3, 29 NRC at 240-41.  Additionally, Mr. Sklar’s affidavit, which does not address the 

Intervenors’ argument concerning CAES, contains a long list of additional studies that appear to 

be relevant to energy production, but neither the Intervenors nor Mr. Sklar explain how these 

studies support the Intervenors’ arguments.   The Intervenors may not simply incorporate a list 

of references as a basis for a contention; they bear the burden of identifying the material they 

rely upon as support for their arguments, and explaining the relevance and significance of the 

material they cite. Id.   As a result, the Intervenors have not provided factual support for their 

arguments concerning large scale CAES in Maryland.  10 C.F.R. § 2.309(f)(1)(v).   

 The Staff acknowledges that to the extent the issue of energy storage is relevant to an 

evaluation of the combination of alternatives at issue in Contention 10C as reformulated and 

admitted by the Board, CAES is relevant to an evaluation of the combination of alternatives.   

FEIS at 9-21, 9-28, 9-29; DEIS at 9-20 – 9-23.  In the event that the Board convenes a hearing 

on Contention 10C, issues concerning CAES as it relates to wind power within the combination 

of alternatives in Contention 10C, as reformulated and admitted by the Board, are already 

before the Board and do not support amendment of the contention.  Louisiana Energy Services, 

L.P. (National Enrichment Facility), at 12-13, 15-16 (March 3, 2006) (unpublished order).  The 

Staff opposes expansion of Contention 10C to include the Intervenors’ new arguments that the 

FEIS overstates the need for 1600 MW of CAES storage and that the FEIS should have 

considered large scale CAES in the context of a different alternative or combination of 

alternatives, because these arguments are unsupported and nontimely.  10 C.F.R. 

§ 2.309(f)(1)(v) and (f)(2).  

 



-    - 27

CONCLUSION 

The Staff opposes the amendment of Contention 10C to include the Intervenors’ 

additional arguments concerning  the need for baseload power in the region, costs of 

construction, the viability of wind power as an alternative to Calvert Cliffs 3, the purpose and 

need for the project, a comparison of the regulatory environments in Maryland and Georgia, and 

CAES, because none of these additional arguments is based on information that differs 

materially from information that was previously available in the ER or the DEIS, and most of 

these arguments have already been considered and rejected by the Board.  10 CFR 

§ 2.309(f)(2); Calvert Cliffs 3 Nuclear Project, LLC, and UniStar Nuclear Operating Services, 

LLC (Combined License Application for Calvert Cliffs Unit 3), LBP-10-24, 72 NRC ___ (Dec. 28, 

2010) (slip op.).  Additionally, none of the new arguments asserted as support for Amended 

Contention 10C concerning the purpose and need for the project, a comparison of the 

regulatory environments in Maryland and Georgia, or CAES, meets the contention admissibility 

requirements in 10 C.F.R. § 2.309(f)(1).  10 CFR § 2.309(f)(1) (iv), (v), (vi). 

The Intervenors’ arguments concerning the amount of wind and solar power in the 

combination of alternatives have already been admitted as part of Contention 10C; to the extent 

these issues are currently before the Board, the Intervenors have not demonstrated that 

amendment of Contention 10C is necessary.  See LES, LBP-06-8, 63 NRC at 263 n.17.  

Similarly, issues concerning energy storage and CAES as it relates to wind power within the 

combination of alternatives in Contention 10C, as reformulated and admitted by the Board, are 

already before the Board, and the Intervenors have not demonstrated that amendment of the 

contention to include these issues is necessary.   While the Staff does not object to the  



-    - 28

Intervenors’ amendment of Contention 10C to refer to the FEIS, in all other respects, Amended 

Contention 10C should be dismissed.  
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