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I. INTRODUCTION

Nye County, Nevada ("Nye County" or "County"), a party to this proceedings and the host
County for the proposed Yucca Mountain repository, opposes the Department of Energy's ("DOE")
Motion for Leave to File Motion for Reconsideration of this Atomic Safety and Licensing Board's
("CABO04") June 10, 2011 Order and NRC Staff's Request for Stay of CAB04's April 11, 2011, and
June 9, 2011. Both DOE's and the NRC Staff's filings challenge aspects of CABO04's recent
administrative orders governing the Licensing Support Network ("LSN"). Therefore, Nye County's
responses have been consolidated to avoid repetitive and duplicative filings. Nye County supports the
three challenged CAB04 Orders as appropriate actions to safeguard, and maintain accessibility to, the
contents of the Yucca Mountain LSN, a scientific record which cost public taxpayers billions of dollars

to generate.



II. BACKGROUND AND PROCEDURAL OVERVIEW

The Licensing Support Network (LSN) was established pursuant to 10 C.F.R. Part 2, Subpart J,
to assist the Commission and the assigned licensing Board in reaching a decision in the Yucca
Mountain repository licensing proceeding consistent with timeframes in the Nuclear Waste Policy Act.
The LSN is a web-based system that makes documents electronically available to NRC and the parties.

Pursuant to 10 C.F.R. § 2.1001, the LSN Administrator (LSNA) is the NRC official
responsible for coordinating access to and maintaining the integrity of data available on the LSN. On
December 17, 2009, the LSNA filed a memorandum regarding potential LSN impacts if certain actions
took place beyond the LSNA's control.' Pursuant to a December 22, 2009, CAB04 Order, the parties
filed comments regarding the LSNA's 2009 Memorandum.”> During a January 27, 2010, case
management conference, CAB04 asked each LSN participant present, other than DOE and the Staff, to
commit to preserve their LSN document collections and provide compact disc (CD) copies to the
LSNA, if circumstances warranted. On February 4, and 19, 2010, respectively, DOE answered Board
questions posed during the January conference, and filed a status report on its LSN archiving plan. On
March 3, 2010, DOE filed a motion to withdraw its license application.

This Commission directed CAB04 to expeditiously decide the Motion to Withdraw, and after
briefing by the parties, CAB04 held oral arguments regarding DOE's Motion on June 3, 2010. At the
conclusion of a case management conference held the next day, June 4, 2010, CAB04 instructed all the
parties to confer and agree upon proposed conditions regarding DOE's LSN document collection

should the Motion for Withdrawal be granted. Tr. at 443 (June 4, 2010).

! Memorandum from Daniel J. Graser, LSNA, to Administrative Judges, dated December 17, 2009 (2009 Memorandum).

? See Order (Concerning LSNA Memorandum), dated December 22, 2009 (unpublished) (December 2009 Order);
NRC Staff Comments Concerning LSNA Memorandum, dated January 21, 2010; State of Nevada’s Comments on
LSNA Queries, dated January 21, 2010; Nye County, Nevada Response to LSNA Questions, dated January 25,
2010.



Consistent with CABO04's direction, the parties filed a joint report addressing proposed
conditions on June 18, 2010. See CAB04 Order, dated June 7, 2010 and Order (Questions for Several
Parties and LSNA), dated April 21, 2010, at Appendix A (unpublished) (April 2010 Order). On June
29, 2010, CAB04 denied DOE's Motion to Withdraw, and certain parties subsequently filed requests
for review of that decision with this Commission. The Commission was briefed by all of the parties on
CABO04's decision denying DOE's Motion to Withdraw on July 9, 2010, with reply briefs filed ten days
later. The matter is still pending before the Commission nearly a year later.

In a memorandum to CAB04 dated February 18, 2011, the LSNA indicated that (1) the LSN
would need to be shut down by October 1, 2011, if the Administration’s budget proposal for FY 2012
is approved, (2) the Board could no longer presume that the LSN website would be operational or that
the LSNA could take custody of documents, and (3) that parties’ LSN document collections will no
longer be electronically accessible when the LSN website is shut down.” CAB04 issued the challenged
orders, in part, to meets these contingencies.

ARGUMENT

I. CAB04'S ACTIONS TO PRESERVE THE FUNCTIONS OF THE LSN AND
MAINTAIN ACCESSIBILITY TO ITS CONTENTS WERE PROPER AND NECESSARY

When CABO04 denied DOE’s motion to withdraw and identified proposed conditions for
preservation of the DOE LSN, * the Board could not have anticipated that the Commission would
ignore its own internal policies for expeditiously resolving the parties' requests for review of CAB04's
decision on DOE's Motion to Withdraw. Nor could CAB04 have anticipated that the Chairman of the
Commission would unilaterally direct the NRC staff to closeout staff work on the Yucca Mountain

licensing proceeding and the safety evaluation reports (SERs) before NRC had finally ruled on the

3 Memorandum from Daniel J. Graser, LSNA, to Administrative Judges, dated February 18, 2011, at 1-2 (2011
Memorandum).
* U.S. Dep't of Energy (High-Level Waste Repository), LBP-10-11, 71 NRC __ (June 29, 2010) (slip op.) (LBP-10-11),



Motion to Withdraw and before Congress had acted upon NRC's appropriations for the Yucca
Mountain licensing proceeding. As a result, the additional measures imposed by the CABO04's
contested orders to safeguard the LSN contents and to ensure ease of accessibility to those documents
are within CAB04's authority and are appropriate and justified. Therefore, NRC staff's request and
DOE's Motion should be denied.

A. NRC Staff Has Not Demonstrated a "Substantial Likelihood of Success on the Merits"
of its Petition for Review of the CAB04 Orders Before the Commission

On the same day that it filed its Motion for Stay with CAB04, June 20, 2011, NRC Staff
also filed a Petition for the Commission to Exercise its Inherent Supervisory Authority To Review
April 11, 2011 and June 9, 2011 Board Orders with the Commission itself. Rather than repeat the
entire Nye County submittal to the Commission which demonstrates the that Staff's position is without
merit, Nye County will simply summarize its arguments and incorporate by reference the complete
filing with the Commission.’

Until Congress amends the NWPA to eliminate Yucca Mountain as the sole designated
repository site, or the Commission fulfills its obligation to issue a final order and decision on the review
of the CAB04 June 29, 2010, decision, and/or a federal court rules otherwise, NRC regulations require
that the LSN record be preserved in a manner that insures accessibility by the parties. 10 C.F.R. Part 2,

Subpart J.

For example, 10 CFR § 2.1007 (a)(2) unequivocally states:

A system to provide electronic access to the Licensing Support Network shall be
provided at the NRC Web site, http://www.nrc.gov, and/or at the NRC Public
Document Room beginning in the pre-license application phase (emphasis added)

>NYE COUNTY, NEVADA'S RESPONSE IN OPPOSITION TO NRC STAFF'S JUNE 20, 2011 PETITION FOR
REVIEW OF BOARD ORDERS, filed June 30, 2011, with Nuclear Regulatory Commission



In addition, nothing in Subpart J authorizes NRC or the LSNA to terminate the LSN
while the license proceeding is still pending. Indeed, the Commission's own rules regarding the
Yucca Mountain licensing proceeding preclude appeals or petitions for review of Board
decisions regarding the LSN. 10 CFR § 2.1015 (a) ("No appeals from a... presiding Officer's
order or decision under this subpart are permitted, except as prescribed [later in the section]."
The NRC staff admits that no such grounds for appeal related to LSN operation exist in this case,
but rather invokes the Commission's inherent supervisory authority to overturn the CAB04
orders. However, there is no basis in law or fact for granting NRC staff's petition.

Contrary to assertions by LSNA in his 2009 Memorandum and in NRC staff filings,
appropriated funds are available for execution of the CAB04 Order. Moreover, nothing in the
appropriations passed by Congress precludes such use. Finally, funds used for such purposes serve the
national interest, and are not wasteful. As Nye County stated in a previous filing: "The NWPA is
law and Congress has already appropriated sufficient funds for DOE to complete this phase of
discovery and for NRC to continue its adjudication of the license application through the end of
FY-2011, regardless of future Congressional actions that could impact additional funding for the

rest of the fiscal year."®

Such funding necessarily includes full maintenance of a functional
LSN. If NRC simply orders the LSNA to continue operation of the LSN network at least until a
final un-appealable decision is reached on DOE's motion to withdraw, or until Congress amends
the NWPA to eliminate Yucca as the sole designated nuclear repository site, the challenged
CABO4 Orders would be unnecessary. Right now, however, the Orders, including the

requirement regarding DOE indices, are essential to prevent further delay and wasted resources

should the discovery process be restarted by court order, Congressional mandate, or NRC action.

 NYE COUNTY ANSWER TO U.S. DEPARTMENT OF ENERGY’S MOTION TO RENEW TEMPORARY
SUSPENSION OF THE PROCEEDING at p. 7 and n.22. (March 11, 2011).



Uncertainty surrounding the current proceeding, and the budget, is cited in both the Staff
Petition for Review and its Request for Stay as support for its position that the CAB04 orders
should be overturned. In fact, such uncertainty is exactly why the LSN documents, particularly
those of DOE, should be preserved in a central location, and ready in the event the proceeding is
restarted.

B. The CABO04's Order Related to Indices for DOE LSN Document is A reasonable
Exercise of the Board's Case Management Authority

DOE's objects to CAB04 requirement that indices to its LSN documents be circulated to
the parties as soon as possible, so there can be an opportunity to confer and consult as to their
adequacy while the LSN remains operational. This is a reasonable and appropriate
administrative order under the unique circumstance that the CABO4 and parties to this
proceeding find themselves. Indices are vital to allow parties to quickly navigate the massive
set of records compiled by DOE in support of its application. That DOE no longer wants to
pursue that application makes ease of access by others who support the project even more
critical. The fact that the CAB04's requirement goes beyond the index requirement in 10 CFR §
2.1019(i) is irrelevant, given the Commission's failure to finally resolve the issues related to
DOE's Motion to Withdraw. Nor is this an undue burden on DOE or a waste of resources when
balanced against the losses and delay that would occur if the CAB04's requirements are not met
and Congressional action, court order, or Commission decision requires resumption of the
licensing proceeding. Moreover, the value of DOE's LSN collection goes well beyond its
usefulness in this proceeding, since the indices makes the record more accessible to the parties,

the scientific community, and the public.



CONCLUSION

Congress has not amended the NWPA to eliminate Yucca Mountain as the sole site for
the nuclear repository, nor has it altered NRC's statutory duty to reach a decision on the merits of
the license application within a prescribed period of time. More importantly, the CAB04 ruling
that the license application may not be unilaterally withdrawn by DOE is the law of this case.
Therefore, CABO04's efforts to maintain the LSN, or a functional alternative, in a manner that
allows ease of access to vital documents by the parties are not only legal, reasonable, and within
the Board's authority, the efforts are also essential under the circumstances. For all of the above-
stated reasons, DOE's Motion for Leave to File Motion for Reconsideration of this Atomic Safety and
Licensing Board's June 10, 2011 Order and NRC Staff's Request for Stay of CAB04's April 11, 2011,
and June 9, 2011, should be denied.

Respectfully submitted,

Signed (electronically) by

Robert M. Andersen

Akerman Senterfitt LLP

750 9" Street N.W., Suite 750

Washington, DC 20001

Voice: 202.393.6222

Fax: 202.393.5959

email: robert.andersen@akerman.com
June 30, 2011 Counsel for Nye County
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