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Introduction 
 
On behalf of the People of the State of New York, the Office of the Attorney 
General of the State of New York respectfully offers this supplemental 
submission on the Nuclear Regulatory Commission’s (“NRC”) Follow Up 
Meeting Concerning the March 2, 2011 Decommissioning Funding 
Workshop held on June 8, 2011 (the “Meeting”) at NRC headquarters in 
Rockville, Maryland.  
 
The State of New York appreciates the opportunity to participate in the 
ongoing dialogue between NRC and stakeholders regarding the need to 
provide adequate financial assurance to ensure that licensees will safely, 
fully and expeditiously decommission their nuclear power reactors after 
those reactors cease generating power.  These issues, particularly licensees’ 
effort to discount the value of corporate parent guarantees, merit close 
scrutiny so that the public does not bear a disproportionate share of the risk 
associated with nuclear power plant decommissioning and site restoration. 
 
10 C.F.R. § 50.75 gives power reactor licensees various options to provide 
decommissioning financial assurance.  10 C.F.R. § 50.75(e)(1)(iii)(B) makes 
clear that one of the assurance options, parent guarantees, are not eligible 
to be reduced or discounted.  Despite the plain regulatory text, licensees 
continue to demand that the Commissioners issue a regulatory “guide” and 
thereby change the existing  regulatory requirement.  The Commissioners 
should not accede to licensees’ request, which is neither legally valid nor 
sound. 
 
New York has concerns about licensees’ determined efforts to recast the 
plain regulatory text to allow a corporate parent guarantee to be discounted.  
As part of this effort, licensees have presented a series of shifting arguments 
to do that which the regulation does not allow.  Those arguments, however, 
lack any regulatory basis, and are contrary to the Administrative Procedure 
Act (“APA”) rulemaking process that led to the promulgation of the current 
financial assurance requirements in 1998.  Not only would the discounting 
of parent guarantees clearly contravene the plain language of the 
regulations, it would significantly increase the risk that insufficient funds 
will be available to fully decommission the power reactors.  As the State has 
noted on prior occasions, these plain risks could well force States and their 
taxpayers to either pay the bill to decommission, decontaminate, and restore 
the reactor sites and degraded resources, or accept blighted and 
unproductive areas in their midst for generations to come. 
 
Licensees support their guarantee discounting argument by pointing to 
three license transfer cases, wherein Staff approved licensee applications in 
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which parent guarantees were discounted.  The orders granting those 
transfers as well as the attached safety evaluation reports (“SER”) contain 
no analysis of whether the discounted guarantees were permissible under 
10 C.F.R. § 50.75(e)(1)(iii).  In the absence of any explanation or supporting 
rationale, it appears that discounting was allowed in those cases only 
through Staff error.  Staff should not be forced to continue its error in 
perpetuity as licensees  argue.  Licensees’ position contravenes general 
principles of administrative law and sound policymaking.  
 
The Commissioners should apply the decommissioning regulations to ensure 
that the licensees—whose activities have created subsurface contamination 
at various sites—promptly set aside all funds necessary to cover all 
decommissioning costs and promptly decommission reactors after they cease 
producing power.  If the regulations cannot achieve these goals, then the 
Commission should immediately revise them to ensure that they do.  In the 
absence of sufficient licensee funds to fully decommission, States and their 
citizens will bear the risk of financial shortfall.  
 
 1. New York Reaffirms Its Prior Comments on Decommissioning 
  and Decommissioning Funding. 
 
The concerns regarding the risks associated with decommissioning 
assurance, which the State of New York expressed on prior occasions, 
continue to hold true.1  Specifically, New York has detailed how the existing 
funding formula is grossly inadequate and how, even within the current 
framework of inadequate funding requirements, licensees are not meeting 

                                                 
1  See The State of New York, Follow Up Meeting Concerning the March 2, 2011 
Decommissioning Funding Workshop & Related Decommissioning Issues (June 8, 2011) 
ML111600259; Comments Submitted by the State of New York Concerning the March 2, 
2011 Decommissioning Funding Workshop and Related Decommissioning Issues (April 7, 
2011), ML111030522; Presentation of the State of New York, Issues Related to 
Decommissioning Funding (March 2, 2011), ML110560594; Supplemental Comments 
Submitted by the State of New York Concerning the Nuclear Regulatory Commission’s 
Proposed Decommissioning Rulemaking (November 29, 2010), ML103350167; Supplemental 
Comments Submitted by the State of New York Concerning the NRC’s Proposed Rulemaking 
to Amend 10 C.F.R. Parts 20, 30, 40, 50, 70 and 72 to Require Certain Changes in 
Decommissioning Planning (May 28, 2009), ML091480640; Supplemental Comments 
Submitted by the State of New York Concerning the NRC’s Proposed Rulemaking to Amend 
10 C.F.R. Parts 20, 30, 40, 50, 70 and 72 to Require Certain Changes in Decommissioning 
Planning (November 4, 2008), ML083110926; and Comments Submitted by the State of New 
York Concerning the NRC’s Proposed Rulemaking to Amend 10 C.F.R. Parts 20, 30, 40, 50, 
70 and 72 to Require Certain Changes in Decommissioning Planning (May 8, 2008), 
ML081340325.  These comments and all citations and references mentioned therein are 
hereby incorporated by reference into today’s comments.  Should NRC Staff have difficulty 
obtaining any such citations and references, it is requested to contact the Office of the 
Attorney General of the State of New York for assistance.   
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their legal obligations.  To date, many of New York’s concerns have not been 
adequately addressed by NRC’s rulemaking process.  
 
Although New York understands that the Commission may prefer to limit 
its consideration in the current instance to the appropriateness of 
discounting parent guarantees, NRC should promptly expand the scope of 
its reevaluation by including the other issues that New York has raised and 
which remain vital to ensuring the safe, complete, and timely 
decommissioning of sites within its regulatory purview.  In particular, the 
NRC must conduct a full and deliberate review of the current funding 
formula and must include significant cost drivers such as contamination 
costs, disposal costs, spent fuel storage costs, and green fielding costs, which 
have hitherto been unaccounted for.  See United States Nuclear Regulatory 
Commission, Official Transcript of Proceedings, Decommissioning Funding 
Workshop, (“Workshop Transcript”), Comment of Larry Pittiglio, at 38-39 
(March 2, 2009)(ML110810747).  
 
When updating the current funding formula, NRC must clarify how costs 
are allocated between decommissioning costs and other cost categories.  For 
example, licensees have rearranged spent fuel assemblies in spent fuel pools 
so that the pools now contain much more fuel than envisioned when the 
pools were initially designed and licensed.  In turn, this dense storage of 
spent nuclear fuel allows licensees to avoid paying for dry cask storage as an 
operating expense.  See Letter from Paul A. Gaukler to NRC Secretary, 
Comments in Support of Nuclear Energy Institute’s Opposition to the State of 
Massachusetts’ Petition for Rulemaking, Docket No. PRM-51-10 (March 19, 
2007)(ML070810384).  Merchant nuclear reactor owners, including Entergy, 
have effectively deferred spent fuel management costs until the time at 
which the reactor is no longer generating revenue, hoping to limit their 
spent fuel maintenance costs, obligations, and exposure to the monies on 
deposit in the decommissioning accounts.2  Letter from John P. Boska, 
Senior Project Manager Plant Licensing Branch, NRC to Entergy, Corp. 
(March 17, 2010)(ML100280544)(noting that Entergy’s “program for the 
long-term storage of spent fuel relies on funds from the [decommission trust 
fund].”)   
 
                                                 
2 Entergy is making a commitment to contribute $55 million by 2023 to cover these 
increased costs, but Entergy’s cost calculation relies on the unrealistically optimistic 
assumptions that the Department of Energy will begin to take custody of spent nuclear fuel 
in 2020 and that the funds will then grow at a 2% real rate.  See Indian Point Unit 3 
Program for Maintenance of Irradiated Fuel and Preliminary Decommissioning Cost 
Analysis in accordance with 10 CFR 50.54 (bb) and 10 CFR 50.75(f)(3), Attachment 1 TO 
NL-10-123, List of Regulatory Commitments (Dec. 10, 2010) (ML103540233).  Adding 
additional obligations to the already insufficient decommissioning funds further increases 
risk to the States. 
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New York looks forward to participating in the ongoing dialogue with 
respect to this issue and others as NRC works to ensure a sound 
decommissioning policy. 
 
 2. The Discounting of Parent Guarantees has no Regulatory 
  Basis and is Contrary to the Plain Text of a Previous  
  NRC Administrative Procedure Act Rulemaking. 

 
Licensees steadfastly maintain that they have a right to value parent 
guarantees at net present value rather than at the full value of the 
shortfall.  Licensees base this purported right on the precedent of three 
license transfers in which parent guarantees were allowed to be given at net 
present value.  Letter from Anthony R. Pietrangelo to Chairman Jaczko 
(March 8, 2011)(ML110690015).  For several reasons, however, those cases 
cannot support licensees’ current attempt to seek further relaxation of 
decommissioning funding regulations. 
 
The foremost reason is that net present value in corporate parent 
guarantees is not authorized by the language of 10 C.F.R.  
§ 50.75(e)(1)(iii)(B), which reads in its entirety: 
 

A parent company guarantee of funds for 
decommissioning costs based on a financial test may 
be used if the guarantee and test are as contained in 
appendix A to 10 CFR part 30. 

 
Neither 10 C.F.R. § 50.75(e)(1)(iii)(B), nor the text of Appendix A to 10 
C.F.R. Part 30, refer to net present value as an acceptable procedure for 
valuing the magnitude of the shortfall.  Moreover, nowhere in the relevant 
regulations is there a reference to, let alone authorization for, net present 
value for parent guarantees.  NRC  cannot change the text of a regulation 
that was developed through an APA notice and comment rulemaking 
process through the development of a so-called regulatory “guide.”  

 
2.1. The Plain Language of 10 C.F.R. § 50.75 Permits a  

   2% Credit Only for Actual Monies Prepaid and Set Aside. 
 
10 C.F.R. § 50.75 contains NRC’s reporting and record keeping 
requirements for decommissioning planning, and also sets forth the 
allowable means by which a licensee may provide adequate financial 
assurance that it will be able to safely and completely decommission any 
nuclear power reactor site it owns.  Section 50.75(e)(1) outlines those 
methods, which include: prepayment, § 50.75(e)(1)(i); external sinking funds 
§ 50.75(e)(1)(ii); surety (surety bond, letter of credit, or line of credit), 
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insurance or non-parent guarantee, § 50.75(e)(1)(iii)(A); a parent guarantee, 
§ 50.75(e)(1)(iii)(B); a self-guarantee if the licensee issues bonds, 
§ 50.75(e)(1)(iii)(C); contractual obligations by licensee’s customers,  
§ 50.75(e)(1)(v); or another method determined by NRC staff on an ad hoc 
basis to be acceptable, § 50.75(e)(1)(vi).3  Each of these methods is subject to 
certain restrictions and/or assumptions, which restrictions are separately 
enumerated in the paragraph where provision is made for each method’s 
use.  See Attachment A to these comments for the entire regulatory text.   
 
Among the conditions contained in the regulations is that a licensee using 
either the prepayment method or an external sinking fund is allowed to 
take credit for earnings on those funds using up to a 2 percent annual real 
rate of return, or a credit of greater than 2 percent if the licensee is a 
regulated utility and the rate-setting authority has specified a higher rate.  
10 C.F.R. §§ 50.75(e)(1)(i), (ii).  These two funding mechanisms are distinct 
from the others mentioned in § 50.75(e)(1) because they require the 
segregation of actual monies into protected accounts, whereas the other 
mentioned mechanisms rely on promises to pay.  None of the paragraphs 
wherein provision is made for use of a “promise to pay” mechanism permit a 
2% credit.  Despite the absence of any language concerning a 2% credit, 
licensees argue that NRC should imply a right to discount parent 
guarantees; that assertion is contrary to the plain text of the regulations. 
 
Licensees have set forth two inconsistent justifications for their position 
that they should be allowed to discount the value of parent guarantees 
offered as financial assurance. 
 
First, licensees ascribe significant precedential value to the orders and 
license amendments associated with three routine license transfer cases in 
2001 and 2005.  See Northeast Nuclear Energy Co. (Millstone Nuclear Power 
Station, Units Nos. 1,2, and 3) Order Approving Transfer of Licenses and 
Conforming Amendments (March 9, 2001)(ML010660363); Niagara Mohawk 
Power Corp. (Nine Mile Point Nuclear Station, Unit Nos. 1 and 2) Order 
Approving Transfer of Licenses and Conforming Amendments (June 22, 
2001)(ML011520030); and Pennsylvania Power Co. et al (Beaver Valley 
Power Station, Units 1 and 2) (Davis-Besse Nuclear Power Station, Unit 1) 
(Perry Nuclear Power Plant, Unit 1) Order Approving Transfer of Licenses 
and Conforming Amendments (November 15, 2005)(ML052790510).  As 
described below, licensees’ reliance on these transfer cases has no basis, 
because they have no precedential value and because the conclusions 
reached in the orders are contrary to the plain language of NRC’s 
regulations.  In those cases, Staff permitted licensees to take a 2% credit for 
                                                 
3  Federal licensees and non-power licensees may provide a statement of intent as a 
mechanism of financial assurance. 10 C.F.R. § 50.75(e)(1)(iv). 
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parent guarantees “as provided in 10 CFR 50.75(e)(1)(i).”  See, e.g., Millstone 
Order, at 5.  That section, however, applies only to prepaid funds, and not to 
promises to pay, and the Staff offered no other regulatory provision wherein 
can be found the authority to discount parent guarantees. 
 
Second, upon Staff’s attempt to correct the mistake that it made in the 
license transfer cases, licensees  shifted their position, now asserting that 
regulatory authority to permit discounting of corporate parent guarantees is 
found in § 50.75(e)(1)(vi).  See Nuclear Regulatory Commission, Official 
Transcript of Proceedings, Follow-up to the March 2, 2011 Decommissioning 
Funding Workshop (“Meeting Transcript”), Statement of Mr. Horin, at 48 
(June 8, 2011)(ML111650033).  Licensees’ new argument does not withstand 
scrutiny.  
 
The regulatory section relied on for this new argument reads in its entirety: 
 

Any other mechanism, or combination of mechanisms, that 
provides, as determined by the NRC upon its evaluation of the 
specific circumstances of each licensee submittal, assurance of 
decommissioning funding equivalent to that provided by the 
mechanisms specified in paragraphs (e)(1)(i) through (v) of this 
section.  Licensees who do not have sources of funding described 
in paragraph (e)(1)(ii) of this section may use an external sinking 
fund in combination with a guarantee mechanism, as specified in 
paragraph (e)(1)(iii) of this section, provided that the total 
amount of funds estimated to be necessary for decommissioning is 
assured. 
 

10 C.F.R. § 50.75(e)(1)(vi)(emphasis added).   
 
This paragraph allows licensees to combine mechanisms, or propose 
alternative mechanisms, which must be evaluated by Staff on an ad hoc 
basis.  The second sentence specifically provides that merchant owners may 
combine external sinking funds with parent guarantees so long as full 
financial assurance is provided and so long as the guarantee is “as specified 
in paragraph (e)(1)(iii).”  Paragraph (e)(1)(iii) does not permit parent 
guarantees to be discounted, and therefore does not support licensees’ new 
argument. 
 
Additionally, it is clear that Staff must evaluate the use of a combination of 
parent guarantees and external sinking fund based on “the specific 
circumstances of each licensee.”  Staff made clear that the two sentences in 
paragraph (e)(1)(vi) are not severable, and that Staff must determine 
whether “the mechanism or combination of mechanisms provide assurance 
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of decommissioning funding equivalent to that provided by the 
[enumerated] mechanisms.”  Nuclear Regulatory Commission, Update of 
Issues Related to Nuclear Power Reactor Qualifications in Response to 
Restructuring of the Electric Utility Industry, (“Update of Issues”) SECY-98-
153, at 28 (June 29, 1998)(ML992880060).   
 
There is no regulatory basis for licensees’ assertion that parent guarantees 
somehow manage to attain the characteristics of prepaid or external sinking 
funds merely because they are used in combination with those funding 
mechanisms.  Rather, the plain regulatory language leaves no other 
conclusion but that parent guarantees, which are mere promises to pay, 
should not be treated the same as actual monies segregated in protected 
accounts.  Licensees’ changing and inconsistent position as to the regulatory 
basis for discounting parent guarantees makes clear that no regulatory 
basis exists for such discounting. 
 
While licensees may wish to extract the net present value provision of 10 
C.F.R. § 50.75(e)(1)(i) & (ii) and insert it into 10 C.F.R. § 50.75(e)(1)(iii), 
when NRC promulgated 10 C.F.R. § 50.75(e)(1)(iii) through an APA notice 
and comment rulemaking, it did not allow discounting to be used under 10 
C.F.R. § 50.75(e)(1)(iii).  For that reason, NRC Commissioners should not 
allow licensees to insert net present value into 10 C.F.R. § 50.75(e)(1)(iii).  
NRC has asserted that its regulations regarding the legal interests of States 
and other intervenors are “strict by design.”  Entergy Nuclear Operations, 
Inc. (Indian Point, Units 2 and 3), 68 N.R.C. 43, 61 (July 31, 2008), citing 
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, 
Units 2 and 3), CLI-01-24, 54 NRC 349, 358 (Dec. 5, 2001).  No sound reason 
exists why NRC should not apply the same strict standard in interpreting 
its decommissioning funding regulations applicable to licensees. 
 

2.2. The Regulatory History Confirms NRC’s Intent to  
 Allow the 2% Credit Only for Actual Money. 

 
NRC first allowed parent guarantees to be combined with external sinking 
funds in a 1998 rulemaking.  See Financial Assurance Requirements for 
Decommissioning Nuclear Power Reactors, 10 CFR Parts 30 and 50, 
Statement of Consideration, (“SOC”), 63 Fed. Reg. 50465 (Sep. 22, 1998).  
Until then, parent guarantees were not permitted to be combined with any 
other financial assurance mechanism.  Id., at 50473.  Even in approving 
such use, NRC recognized that the permissive use of combinations could 
“create an incentive for licensees to delay or cease payments into the sinking 
fund and, instead, to rely on the guarantee for as much of the cost as 
possible . . . hinder[ing] the timely conduct of decommissioning.”  Id.  Such 
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risk also concerns New York, as detailed in previous comments submitted to 
NRC and as in Section 4, below. 
 
Nowhere in the 1998 SOC does the Commission contemplate allowing 
licensees to also begin discounting parent guarantees.  Attorneys from 
NRC’s Office of the General Counsel who participated in the 1998 
rulemaking wherein parent guarantees were allowed to be combined with 
external sinking funds have unequivocally stated that NRC did not intend 
to allow licensees to discount parent guarantees.  Meeting Transcript, 
Statement of Ms. Uttal, Office of NRC General Counsel, at 32. 
 
Moreover, the NRC Staff responsible for drafting the rule indicated to the 
Commission that it intended third-party guarantee mechanisms to 
“guarantee the total amount of currently estimated decommissioning costs,” 
and not a discounted portion of the estimated decommissioning costs.  
Update of Issues, at 27. 
 
Although NRC included the parent guarantee in its regulations, NRC never 
intended that mechanism to be the primary means of financial assurance for 
power reactors due to the size of the decommissioning burden they faced.  63 
Fed. Reg., at 50470-71.  Moreover, NRC questioned their appropriateness: 
 

[T]he applicability of the NRC's parent company guarantees and 
self-guarantees to power reactor licensees is questionable . . . 
because the underlying financial tests were developed primarily for 
other types of entities assuring smaller decommissioning 
obligations.  Consequently, a case-by-case approach, through which 
reactor licensees that lose the ability to recover decommissioning 
costs through regulated rates and fees or other mandatory charges 
established by a regulatory body, could provide assurance 
equivalent to the other methods that the NRC is allowing. 
 

63 Fed. Reg., at 50473.  NRC’s tentative approach to parent guarantees is 
also reflected in its understanding that combinations of funding could still 
“be inadequate to fund the remaining [decommissioning] activities, even 
though the guarantor could claim to have fulfilled its performance 
guarantee.”4  Id.  Based on these concerns: 
 

Present value was added only for the cash in hand. That is, 
specifically stated in the SOC, discussed in the SOC, as to the 
prepayment method and the sinking fund method.  There was no 
discussion of the present value discount for the parent company 

                                                 
4 See 63 Fed. Reg., at 50473 for a more complete discussion of NRC’s analysis 
regarding the risks inherent in permitting promises to perform. 
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guarantee or any other surety requirement, and it wasn't 
considered during that rulemaking. . . . And the fact that we 
specifically named it in two sections of the regulation, and 
specifically didn't name it in the other sections, means that it is 
applicable to the two methods in which it is discussed and not 
applicable to the other methods. 

 
Meeting Transcript, Statement of Ms. Uttal, at 32.  The final text of the rule 
reflects Staff’s interpretation of its intent.  The plain text in combination 
with the Commission’s analysis in the 1998 SOC demonstrate that NRC has 
never intended for licensees to discount parent guarantees.  
 

3. The License Transfer Cases Neither Compel the Discounting 
 of Parent Guarantees Nor Prevent NRC from Correctly  
 Applying its Regulations on a Going-Forward Basis. 

 
Licensees base their assertion that they  should be allowed to discount 
corporate parent guarantees on the three license transfer cases already 
mentioned.  Staff acknowledges that licensees were permitted to utilize 
discounted parent guarantees in those cases, but only in error and in 
contravention of NRC’s regulations.  See Workshop Transcript, Statement of 
Mr. Fredrichs, NRC Senior Advisor for Licensee Financial Policy, at 87-89.  
The commission of an error in those three instances should not permanently 
bind Staff and the Commission to commit that error in all future instances 
to the detriment of the public and the States. 
 

3.1 The Backfit Rule is Inapplicable. 
 

Licensees maintain that the license transfer cases bind the NRC, 
notwithstanding the clear errors contained therein, because any change in 
interpretation—even a correction of past error—is prohibited by the backfit 
rule.  See Workshop Transcript, Statement of Mr. Horin, at 170.  This 
argument, however, is without merit. 
 
In its recent final rule regarding decommissioning, NRC clearly stated that 
the backfit rule does not apply to financial assurance requirements: 

 
The decommissioning financial assurance requirements being 
amended in Parts 30, 40, 50, 70, and 72 of this rulemaking do not 
entail modifying any equipment or procedures required to operate 
the types of NRC-licensed facilities covered by the backfitting rules. 
These regulatory changes concern administrative matters and are 
not backfits. 
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Decommissioning Planning, 10 CFR Parts 20, 30, 40, 50, 70, and 72, 76 Fed. 
Reg. 35512, 35562 (June 17, 2011).  Licensees also have expressed the 
understanding that “as a health and safety issue, decommissioning funding 
assurance is a separate issue from financial qualifications for operations,” 
and consequently is not within the purview of the backfit rule.  See Final 
Rule on Financial Assurance Requirements for Decommissioning Nuclear 
Power Reactors, SECY-98-164, at 2 (July 2, 1998)(ML992880091). 
 
Moreover, as described below in Section 3.2, in the license transfer orders, 
Staff merely adopted—without any analysis—the representations that the 
licensees made in their transfer applications.  Staff has effectively taken no 
position with respect to discounted parent guarantees.  See Michigan v. 
Tucker, 417 U.S. 433, 452 n.26 (1974)(a prior decision held no precedential 
value on a specific issue because that issue had never been reached by the 
court).  Consequently, Staff cannot be said to have changed its position 
when it analyzed the discounted parent guarantee and decided that it had 
no regulatory basis. 
 
Finally, even if Staff had changed its position, Staff’s current position 
simply requires compliance with the existing NRC regulations, and thus no 
cost benefit analysis is required.  See 10 CFR § 50.109. 
 

3.2. No Analysis was Performed in the License Transfer 
Cases. 

 
As previously discussed, licensees rely on three license transfer cases to 
justify its position that NRC approves of discounted parent guarantees.  A 
review of the orders and the accompanying safety evaluation reports 
(“SER”) reveals that Staff performed no analysis of discounted parent 
guarantees in granting the license transfers and was even mistaken in the 
regulatory provisions it cited (10 C.F.R. § 50.75(e)(1)(iii)) in permitting the 
use of discounted parent guarantees.  In fact, Staff merely adopted the 
position of the licensees in those cases and granted pro forma approval, 
meaning that Staff never took a position with respect to the appropriateness 
of discounted parent guarantees.  
 
For example, in the application to transfer the license for Millstone, Unit 1, 
the licensee reported a necessary decommissioning funding amount of 
$504.5 million.  Dominion Nuclear Connecticut, Application for Order and 
Conforming License Amendments To Transfer Facility Operating Licenses, 
at 16 (August 31, 2000)(ML003747259)  The licensee discounted that 
amount at 2%5 to reach the conclusion that $293.7 million was required to 
                                                 
5  In order to discount, the applicant was also required to make an assumption about 
the length of time required to complete decommissioning.  This additional assumption 
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meet NRC’s regulatory minimum.  At the time of the transfer, only $ 268.3 
million had been set aside.  In a chart, the licensee indicated that it planned 
to cover the shortfall with a $26 million guarantee, implicitly applying the 
2% growth on its promise to pay.  Id. 
 
Without analysis as to the regulatory basis or any evaluation of the 
practical consequences of allowing the use of discounted parent guarantees, 
Staff approved this use of a discounted parent guarantee, allowing 
Dominion to: 

 
receive a parent company guarantee . . . in an amount which, 
when combined with the decommissioning trust fund for MP1 
[Millstone, Unit 1], equals a total of the site-specific 
decommissioning funding cost . . . in accordance with 10 CFR 
50.82 (including the use of a 2 percent annual real rate of return 
as provided in 10 CFR 50.75(e)(1)(i)). 
 

Dominion Nuclear Connecticut, Facility Operating License, at 3 (March 9, 
2001)(ML 010680365).  No further analysis is present.   
 
The case of the Beaver Valley Power Station, Unit 1 and Unit 2 and Perry 
Power Station license transfer further illustrates that Staff merely adopted 
the licensee’s representations as its own in drafting the approval order.  In 
that case, the licensee estimated that the NRC regulatory minimum in 
decommissioning financial assurance for the reactors was $305.2 million, 
and discounted that amount by 2% per annum to estimate that $219.9 
million was required to be set aside at the time of the license transfer.  The 
decommissioning trust fund contained $143.1 million at the time of the 
transfer, so the licensee planned to cover the shortfall with an $80 million 
parent guarantee, also representing a discounted amount: 
 

FENGenCo will re-calculate the required decommissioning 
funding assurance levels each year, as required by 10 CFR 
50.75(b)(2), and if necessary, each year it will either obtain an 
appropriate adjustment in the amount of the parent company 
guarantee or otherwise provide for decommissioning funding 
assurance in the amounts required. 
 

First Energy Nuclear Operating Company, Application for Order 
Consenting to Transfer of Licenses and Approving Conforming License 
Amendments, at 17, (May 18, 2005)(ML051450431).  Like in the other cases, 
                                                                                                                                               
increases the risk that insufficient money will have been accumulated in order to fully 
decommission the plants.  See, supra, note 1, Comments of the April 7, 2011 Comment of 
the State of New York, at 16. 
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the order approving the transfer and the accompanying SER manifest no 
analysis on the part of Staff.  Tellingly, Staff uses nearly identical language 
to that in the application to discuss FENGenCo’s plans to use a parent 
guarantee: 
 

FENGenCo will recalculate the required funding levels each year, 
as required by 10 CFR 50.75(b)(2), and as necessary, it will either 
obtain appropriate adjustments to the parent company guarantee 
or otherwise provide for any required additional funding. 
 

FenGenCo, Order Approving Transfer of License and Conforming 
Amendments, at 8, (November 15, 2005)(ML 052790510).   
 
Moreover, the passing statements in the license transfer cases cannot 
explain why the licensee was permitted to discount its parent guarantee, 
and licensees do not argue that Staff performed any analysis on this issue. 

 
3.3 NRC Staff is not Estopped from Correcting its Past 

Mistakes. 
 
Staff has now candidly acknowledged that it approved the license transfer 
applications in error.  Meeting Transcript, at 68-69.  It is a longstanding 
principle of administrative law that NRC Staff cannot be estopped from 
correcting its mistake.  See, e.g., Utah Power and Light Co. v. U.S., 243 U.S. 
389, 408-409 (1917) (court held that federal government could remove illegal 
power-producing structures from forest reservations, even though 
government representatives had originally allowed the placement of those 
structures); Off. of Personnel Mgt. v. Richmond, 496 U.S. 414, 433-434 
(1990) (the federal government could withhold disability payments from a 
retired Navy employee who had inadvertently disqualified himself from 
receiving those disability payments on the advice of a federal government 
representative).  Not only does the law permit Staff to correct its prior 
mistakes, sound policy demands it in this instance.  
 

4. Discounted Parent Guarantees Present Undue Risks to the  
        States. 
 
The fact that merchant nuclear power plants pose special risks in the 
decommissioning context provides further reason to reject licensees’ parent 
guarantee discounting efforts. 
 

Deregulation of the electric industry now permits a reactor 
licensee to operate as a merchant plant not subject to rate 
regulation or rate recovery of costs of service. When it ceases 
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operation, it may have no sales revenues.  The licensee may be 
organized as a separate company or a subsidiary of a holding 
company to isolate the risks and rewards of selling electricity on 
the open market.  Without access to rate relief, with no sales 
revenues, and with the licensee’s owner protected by limited 
liability, shortfalls in decommissioning funding may jeopardize 
timely completion of decommissioning. 

 
76 Fed. Reg., at 35518.  Although NRC proposed to address concerns 
regarding the heightened risks created by the deregulation of the electric 
industry and the proliferation of merchant power generators in its most 
recent rulemaking, NRC still has not adequately addressed those very same 
risks, which it acknowledged as long ago as 1998 when it anticipated that “a 
‘merchant plant’ with no assets other than the nuclear plant itself could be 
unable to make necessary safety expenditures” if the plant were no longer 
operating.  Update of Issues, at 3.  New York remains concerned that those 
risks persist unnecessarily. 
 
The issue of discounted parent guarantees is emblematic of licensees’ 
attempts to minimize their financial risk and shift risk to the States.  NRC 
must not allow the use of discounted parent guarantees, because, as one 
NRC representative noted at the Meeting, “It's not [the NRC’s or State’s] 
business to inherit risk of licensees.”  Meeting Transcript, Statement of Mr. 
Kline, at 60. 

 
New York has detailed the risks of parent guarantees in general, and 
discounted parent guarantees in particular, in prior comments to NRC.  See¸ 
e.g., supra, note 1, April 7, 2011 Comments of the State of New York.  The 
June 8, 2011 Meeting and the June 17, 2011 promulgation of the Final Rule 
on Decommissioning Planning have highlighted certain risks and 
inconsistencies in licensees’ position with respect to discounted parent 
guarantees. 
 
For example, licensees rely on the notion that they will annually “true up” 
any discounted parent guarantee by increasing its notional amount by the 
fictive 2% credit which would have accrued were the parent guarantee 
actual money.  See Meeting Transcript, Statements of Mr. Miller, Progress 
Energy, at 69; Ms. Kass, NEI, at 56; Mr. Horin, Winston Strawn, at 71; Mr. 
Matthews, Morgan Lewis, at 38.  From New York’s perspective, it is hardly 
reassuring that licensees might “true up” the value of parent guarantees in 
the sense that at any point in time the value of the guarantee would be 
higher in the event that the merchant owner enters bankruptcy.  Moreover, 
this proposal implicates two significant issues: no regulatory mechanism 
mandates the annual “true up;” and reliance on the “true up” of a 
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discounted parent guarantee means the growth of ever larger parent 
guarantees which still may never be paid. 
 
Again, licensees rely on the license transfer cases as a demonstration that 
annual “true ups” will occur, but in those cases the mechanism was made a 
condition to the amended licenses, which were required as part of the 
license transfer.  See Northeast Nuclear Energy Co. (Millstone Nuclear 
Power Station, Units Nos. 1,2, and 3) Order Approving Transfer of Licenses 
and Conforming Amendments, at 5 (March 9, 2001)(ML010660363).  No 
such requirement exists for licensees who merely wish to alter their mix of 
funding assurance mechanisms; the imposition of a requirement for an 
annual “true up” of discounted parent guarantees would require a 
rulemaking or the reliance on ad hoc agreements between licensees and 
Staff, an untenable position.  See Meeting Transcript, Statement of Mr. 
Matthews, at 38. 
 
The more significant risk of mere “true ups” is that they are only notional 
and never generate any actual cash for decommissioning, a risk 
acknowledged by NRC as long ago as 1998.  63 Fed. Reg., at 50473.  The 
result of years or decades of “true ups” could be parent guarantees valued at 
hundreds of millions of dollars, as Staff discovered when it analyzed the 
decommissioning financial assurance of Millstone, Unit 1.  See Meeting 
Transcript, Statement of Mr. Fredrichs, at 56, 58-59.  Licensees respond to 
this concern in two ways: first, that the financial tests contained in 
Appendix A to 10 C.F.R. Part 30 will preclude the guarantees from being too 
large (See Meeting Transcript, Statement of Mr. Bonnano, NEI, at 59); 
second, by suggesting that New York and other stakeholders trust that 
those huge parent guarantees will either be paid into decommissioning 
trusts when the money is needed or will be spent on full and complete 
decommissioning. 
 
New York is not reassured that those large parent guarantees will not 
eventually disappear in bankruptcy proceedings or become unavailable for 
some other reason, as the regulatory scheme allows these guarantees to 
exist potentially for decades.  NRC has acknowledged that, “[c]ertain 
financial assurance methods may not be effective in bankruptcy situations, 
given that funds held in them may be accessible to creditors.”  76 Fed. Reg., 
at 35518.  Parent guarantees might also engender extra risk because of the 
potential for bankruptcy of the guarantor parent and the risk that payment 
will be delayed or denied should the guarantee itself become the subject of 
bankruptcy or other litigation.  See Credit Implications Associated With 
Nuclear Generation for U.S. Utilities, Slide ‘What is a Guarantee?’ (March 2, 
2011)(ML11056078). 
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When NRC convened a public workshop on March 2 to develop information, 
licensees did not present information about costs associated with parent 
guarantees.  Not providing such information at that time would seem to 
have frustrated the purposes of the workshop requested by Commissioners 
Apostolakis and Magwood, as expressed in their voting records.  VR-SECY-
10-0084, Explanation of Changes to Revision 2 to Regulatory Guide 1.159, 
Assuring the Availability of Funds for Decommissioning Nuclear Reactors 
(Oct. 25, 2010)(ML102990117).   
 
It was not until the licensee-initiated June 8 Meeting that industry 
representatives for the first time articulated concerns about the direct costs 
of obtaining parent guarantees, asserting that parent companies will charge 
subsidiaries from anywhere between 200 and 800 basis points for parent 
guarantees.  See Meeting Transcript, Statements of Mr. Matthews, at 16, 
and Mr. Anderson, Dominion, at 19.  Not only are these concerns about such 
cost new, they are inconsistent with statements made during the Public 
Workshop.  In the March 2, 2011 Workshop, an industry representative 
acknowledged that there was no direct cost for carrying a parent guarantee: 
“To be clear, and for the record, there currently are no direct costs 
associated with issuing a guarantee so there's not incremental interest that 
hits your income statement.”  Workshop Transcript, Statement of Mr. Levin, 
at 145.  Moreover, any interest costs associated with a parent guarantee are 
a consequence of the corporation's own idiosyncratic internal decision 
making process regarding cost allocation and capital structure.  The parent 
guarantee is one of several options a licensee may choose to use to comply 
with the decommissioning funding obligations.  Licensees are free to use a 
corporate parent guarantee under 10 C.F.R. § 50.75(e)(1)(iii), but that option 
does not authorize discounting the promise.  If a corporate family does not 
wish to deal with this internal corporate accounting matter, it is free to 
choose a funding option under (i), (ii), (iv), or (v).  A parent corporation may 
choose to impose—or not impose—basis points on their compliant corporate 
affiliate, but that decision is a completely voluntary decision for those 
American corporate families that Congress has authorized to participate in 
the American nuclear industry.  NRC must not allow licensees to rewrite 
regulations and shift risk to the States by pointing to costs that the parent 
has the power to avoid or restructure. 
 
Finally, industry representatives continue to maintain that “power reactor 
licensees have never shifted a single dollar of obligation with respect to 
decommissioning to the government.”  Meeting Transcript, Statement of Mr. 
Horin, at 60-61.  As New York has  pointed out, however, none of the large 
plants which have already undergone decommissioning was owned by a 
merchant operator; those plants that have gone through decommissioning 
have had access to money from ratepayers, and did avail themselves of that 
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access to cover those unanticipated costs.  See April 7, 2011 Comments of 
the State of New York, Section 2.1.  Thus, any claims that the examples of 
currently decommissioned plants bode well for the future decommissioning 
of merchant plants are misplaced.  
 

Conclusion 
 
NRC should reject licensees’ effort  to obtain that which 10 C.F.R. § 50.75 
does not allow—the discounting of a promise.  Maintaining extra-regulatory 
convenience for reactor licensees is not the responsibility of NRC or the 
States, nor is it the purpose of decommissioning.  New York urges the NRC 
to reinforce its regulatory structure to bring balance to the current 
misallocation of risks with respect to the decommissioning of nuclear power 
reactors.  The decommissioning funding assurance process must be 
strengthened in order to avoid the choice between two stark and painful 
alternatives: forcing States to pay millions to clean-up reactor sites or 
leaving them as contaminated wastelands. 
 
 
Dated: Albany, New York 
 June 27, 2011    
 
 
s/ 
John J. Sipos 
Adam J. Dobson 
Assistant Attorneys General 
 
Adam Solomon 
Legal Intern 

 



   

 

Attachment A 
 
 

10 C.F.R § 50.75 Reporting and Recordkeeping for Decommissioning 
   Planning. 
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Nuclear Regulatory Commission § 50.75 

1 Amounts are based on activities related 
to the definition of ‘‘Decommission’’ in § 50.2 
of this part and do not include the cost of re-
moval and disposal of spent fuel or of non-
radioactive structures and materials beyond 
that necessary to terminate the license. 

§ 50.75 Reporting and recordkeeping 
for decommissioning planning. 

(a) This section establishes require-
ments for indicating to NRC how a li-
censee will provide reasonable assur-
ance that funds will be available for 
the decommissioning process. For 
power reactor licensees (except a hold-
er of a manufacturing license under 
part 52 of this chapter), reasonable as-
surance consists of a series of steps as 
provided in paragraphs (b), (c), (e), and 
(f) of this section. Funding for the de-
commissioning of power reactors may 
also be subject to the regulation of 
Federal or State Government agencies 
(e.g., Federal Energy Regulatory Com-
mission (FERC) and State Public Util-
ity Commissions) that have jurisdic-
tion over rate regulation. The require-
ments of this section, in particular 
paragraph (c) of this section, are in ad-
dition to, and not substitution for, 
other requirements, and are not in-
tended to be used by themselves or by 
other agencies to establish rates. 

(b) Each power reactor applicant for 
or holder of an operating license, and 
each applicant for a combined license 
under subpart C of 10 CFR part 52 for a 
production or utilization facility of the 
type and power level specified in para-
graph (c) of this section shall submit a 
decommissioning report, as required by 
§ 50.33(k). 

(1) For an applicant for or holder of 
an operating license under part 50, the 
report must contain a certification 
that financial assurance for decommis-
sioning will be (for a license applicant), 
or has been (for a license holder), pro-
vided in an amount which may be 
more, but not less, than the amount 
stated in the table in paragraph (c)(1) 
of this section adjusted using a rate at 
least equal to that stated in paragraph 
(c)(2) of this section. For an applicant 
for a combined license under subpart C 
of 10 CFR part 52, the report must con-
tain a certification that financial as-
surance for decommissioning will be 
provided no later than 30 days after the 
Commission publishes notice in the 
FEDERAL REGISTER under § 52.103(a) in 
an amount which may be more, but not 
less, than the amount stated in the 
table in paragraph (c)(1) of this section, 
adjusted using a rate at least equal to 

that stated in paragraph (c)(2) of this 
section. 

(2) The amount to be provided must 
be adjusted annually using a rate at 
least equal to that stated in paragraph 
(c)(2) of this section. 

(3) The amount must be covered by 
one or more of the methods described 
in paragraph (e) of this section as ac-
ceptable to the NRC. 

(4) The amount stated in the appli-
cant’s or licensee’s certification may 
be based on a cost estimate for decom-
missioning the facility. As part of the 
certification, a copy of the financial in-
strument obtained to satisfy the re-
quirements of paragraph (e) of this sec-
tion must be submitted to NRC; pro-
vided, however, that an applicant for or 
holder of a combined license need not 
obtain such financial instrument or 
submit a copy to the Commission ex-
cept as provided in paragraph (e)(3) of 
this section. 

(c) Table of minimum amounts (Jan-
uary 1986 dollars) required to dem-
onstrate reasonable assurance of funds 
for decommissioning by reactor type 
and power level, P (in MWt); adjust-
ment factor. 1 

Millions 

(1)(i) For a PWR: 
greater than or equal to 

3400 MWt ....................... $105 
between 1200 MWt and 

3400 MWt (For a PWR of 
less than 1200 MWt, use 
P=1200 MWt) ................. $(75+0.0088P) 

(ii) For a BWR: 
greater than or equal to 

3400 MWt ....................... $135 
between 1200 MWt and 

3400 MWt (For a BWR of 
less than 1200 MWt, use 
P=1200 MWt) ................. $(104+0.009P) 

(2) An adjustment factor at least 
equal to 0.65 L + 0.13 E + 0.22 B is to be 
used where L and E are escalation fac-
tors for labor and energy, respectively, 
and are to be taken from regional data 
of U.S. Department of Labor Bureau of 
Labor Statistics and B is an escalation 
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factor for waste burial and is to be 
taken from NRC report NUREG–1307, 
‘‘Report on Waste Burial Charges.’’ 

(d)(1) Each non-power reactor appli-
cant for or holder of an operating li-
cense for a production or utilization fa-
cility shall submit a decommissioning 
report as required by § 50.33(k) of this 
part. 

(2) The report must: 
(i) Contain a cost estimate for de-

commissioning the facility; 
(ii) Indicate which method or meth-

ods described in paragraph (e) of this 
section as acceptable to the NRC will 
be used to provide funds for decommis-
sioning; and 

(iii) Provide a description of the 
means of adjusting the cost estimate 
and associated funding level periodi-
cally over the life of the facility. 

(e)(1) Financial assurance is to be 
provided by the following methods. 

(i) Prepayment. Prepayment is the de-
posit made preceding the start of oper-
ation or the transfer of a license under 
§ 50.80 into an account segregated from 
licensee assets and outside the admin-
istrative control of the licensee and its 
subsidiaries or affiliates of cash or liq-
uid assets such that the amount of 
funds would be sufficient to pay decom-
missioning costs at the time perma-
nent termination of operations is ex-
pected. Prepayment may be in the form 
of a trust, escrow account, or Govern-
ment fund with payment by, certificate 
of deposit, deposit of government or 
other securities or other method ac-
ceptable to the NRC. This trust, escrow 
account, Government fund, or other 
type of agreement shall be established 
in writing and maintained at all times 
in the United States with an entity 
that is an appropriate State or Federal 
government agency, or an entity whose 
operations in which the prepayment 
deposit is managed are regulated and 
examined by a Federal or State agency. 
A licensee that has prepaid funds based 
on a site-specific estimate under 
§ 50.75(b)(1) of this section may take 
credit for projected earnings on the 
prepaid decommissioning trust funds, 
using up to a 2 percent annual real rate 
of return from the time of future funds’ 
collection through the projected de-
commissioning period, provided that 
the site-specific estimate is based on a 

period of safe storage that is specifi-
cally described in the estimate. This 
includes the periods of safe storage, 
final dismantlement, and license ter-
mination. A licensee that has prepaid 
funds based on the formulas in § 50.75(c) 
of this section may take credit for pro-
jected earnings on the prepaid decom-
missioning funds using up to a 2 per-
cent annual real rate of return up to 
the time of permanent termination of 
operations. A licensee may use a credit 
of greater than 2 percent if the licens-
ee’s rate-setting authority has specifi-
cally authorized a higher rate. How-
ever, licensees certifying only to the 
formula amounts (i.e., not a site-spe-
cific estimate) can take a pro-rata 
credit during the immediate dismantle-
ment period (i.e., recognizing both cash 
expenditures and earnings the first 7 
years after shutdown). Actual earnings 
on existing funds may be used to cal-
culate future fund needs. 

(ii) External sinking fund. An exter-
nal sinking fund is a fund established 
and maintained by setting funds aside 
periodically in an account segregated 
from licensee assets and outside the ad-
ministrative control of the licensee 
and its subsidiaries or affiliates in 
which the total amount of funds would 
be sufficient to pay decommissioning 
costs at the time permanent termi-
nation of operations is expected. An ex-
ternal sinking fund may be in the form 
of a trust, escrow account, or Govern-
ment fund, with payment by certificate 
of deposit, deposit of Government or 
other securities, or other method ac-
ceptable to the NRC. This trust, escrow 
account, Government fund, or other 
type of agreement shall be established 
in writing and maintained at all times 
in the United States with an entity 
that is an appropriate State or Federal 
government agency, or an entity whose 
operations in which the external link-
ing fund is managed are regulated and 
examined by a Federal or State agency. 
A licensee that has collected funds 
based on a site-specific estimate under 
§ 50.75(b)(1) of this section may take 
credit for projected earnings on the ex-
ternal sinking funds using up to a 2 
percent annual real rate of return from 
the time of future funds’ collection 
through the decommissioning period, 
provided that the site-specific estimate 
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is based on a period of safe storage that 
is specifically described in the esti-
mate. This includes the periods of safe 
storage, final dismantlement, and li-
cense termination. A licensee that has 
collected funds based on the formulas 
in § 50.75(c) of this section may take 
credit for collected earnings on the de-
commissioning funds using up to a 2 
percent annual real rate of return up to 
the time of permanent termination of 
operations. A licensee may use a credit 
of greater than 2 percent if the licens-
ee’s rate-setting authority has specifi-
cally authorized a higher rate. How-
ever, licensees certifying only to the 
formula amounts (i.e., not a site-spe-
cific estimate) can take a pro-rata 
credit during the dismantlement period 
(i.e., recognizing both cash expendi-
tures and earnings the first 7 years 
after shutdown). Actual earnings on ex-
isting funds may be used to calculate 
future fund needs. A licensee, whose 
rates for decommissioning costs cover 
only a portion of these costs, may 
make use of this method only for the 
portion of these costs that are col-
lected in one of the manners described 
in this paragraph, (e)(1)(ii). This meth-
od may be used as the exclusive mecha-
nism relied upon for providing finan-
cial assurance for decommissioning in 
the following circumstances: 

(A) By a licensee that recovers, ei-
ther directly or indirectly, the esti-
mated total cost of decommissioning 
through rates established by ‘‘cost of 
service’’ or similar ratemaking regula-
tion. Public utility districts, munici-
palities, rural electric cooperatives, 
and State and Federal agencies, includ-
ing associations of any of the fore-
going, that establish their own rates 
and are able to recover their cost of 
service allocable to decommissioning, 
are assumed to meet this condition. 

(B) By a licensee whose source of rev-
enues for its external sinking fund is a 
‘‘non-bypassable charge,’’ the total 
amount of which will provide funds es-
timated to be needed for decommis-
sioning pursuant to §§ 50.75(c), 50.75(f), 
or 50.82 of this part. 

(iii) A surety method, insurance, or 
other guarantee method: 

(A) These methods guarantee that de-
commissioning costs will be paid. A 
surety method may be in the form of a 

surety bond, letter of credit, or line of 
credit. Any surety method or insurance 
used to provide financial assurance for 
decommissioning must contain the fol-
lowing conditions: 

(1) The surety method or insurance 
must be open-ended, or, if written for a 
specified term, such as 5 years, must be 
renewed automatically, unless 90 days 
or more prior to the renewal day the 
issuer notifies the NRC, the bene-
ficiary, and the licensee of its inten-
tion not to renew. The surety or insur-
ance must also provide that the full 
face amount be paid to the beneficiary 
automatically prior to the expiration 
without proof of forfeiture if the li-
censee fails to provide a replacement 
acceptable to the NRC within 30 days 
after receipt of notification of can-
cellation. 

(2) The surety or insurance must be 
payable to a trust established for de-
commissioning costs. The trustee and 
trust must be acceptable to the NRC. 
An acceptable trustee includes an ap-
propriate State or Federal government 
agency or an entity that has the au-
thority to act as a trustee and whose 
trust operations are regulated and ex-
amined by a Federal or State agency. 

(B) A parent company guarantee of 
funds for decommissioning costs based 
on a financial test may be used if the 
guarantee and test are as contained in 
appendix A to 10 CFR part 30. 

(C) For commercial companies that 
issue bonds, a guarantee of funds by 
the applicant or licensee for decommis-
sioning costs based on a financial test 
may be used if the guarantee and test 
are as contained in appendix C to 10 
CFR part 30. For commercial compa-
nies that do not issue bonds, a guar-
antee of funds by the applicant or li-
censee for decommissioning costs may 
be used if the guarantee and test are as 
contained in appendix D to 10 CFR part 
30. For non-profit entities, such as col-
leges, universities, and non-profit hos-
pitals, a guarantee of funds by the ap-
plicant or licensee may be used if the 
guarantee and test are as contained in 
appendix E to 10 CFR part 30. A guar-
antee by the applicant or licensee may 
not be used in any situation in which 
the applicant or licensee has a parent 
company holding majority control of 
voting stock of the company. 
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(iv) For a power reactor licensee that 
is a Federal licensee, or for a non- 
power reactor licensee that is a Fed-
eral, State, or local government li-
censee, a statement of intent con-
taining a cost estimate for decommis-
sioning, and indicating that funds for 
decommissioning will be obtained when 
necessary. 

(v) Contractual obligation(s) on the 
part of a licensee’s customer(s), the 
total amount of which over the dura-
tion of the contract(s) will provide the 
licensee’s total share of uncollected 
funds estimated to be needed for de-
commissioning pursuant to §§ 50.75(c), 
50.75(f), or § 50.82. To be acceptable to 
the NRC as a method of decommis-
sioning funding assurance, the terms of 
the contract(s) shall include provisions 
that the electricity buyer(s) will pay 
for the decommissioning obligations 
specified in the contract(s), notwith-
standing the operational status either 
of the licensed power reactor to which 
the contract(s) pertains or force 
majeure provisions. All proceeds from 
the contract(s) for decommissioning 
funding will be deposited to the exter-
nal sinking fund. The NRC reserves the 
right to evaluate the terms of any con-
tract(s) and the financial qualifications 
of the contracting entity(ies) offered as 
assurance for decommissioning fund-
ing. 

(vi) Any other mechanism, or com-
bination of mechanisms, that provides, 
as determined by the NRC upon its 
evaluation of the specific cir-
cumstances of each licensee submittal, 
assurance of decommissioning funding 
equivalent to that provided by the 
mechanisms specified in paragraphs 
(e)(1)(i) through (v) of this section. Li-
censees who do not have sources of 
funding described in paragraph (e)(1)(ii) 
of this section may use an external 
sinking fund in combination with a 
guarantee mechanism, as specified in 
paragraph (e)(1)(iii) of this section, pro-
vided that the total amount of funds 
estimated to be necessary for decom-
missioning is assured. 

(2) The NRC reserves the right to 
take the following steps in order to en-
sure a licensee’s adequate accumula-
tion of decommissioning funds: review, 
as needed, the rate of accumulation of 
decommissioning funds; and, either 

independently or in cooperation with 
the FERC and the licensee’s State 
PUC, take additional actions as appro-
priate on a case-by-case basis, includ-
ing modification of a licensee’s sched-
ule for the accumulation of decommis-
sioning funds. 

(3) Each holder of a combined license 
under subpart C of 10 CFR part 52 shall, 
2 years before and 1 year before the 
scheduled date for initial loading of 
fuel, consistent with the schedule re-
quired by § 52.99(a), submit a report to 
the NRC containing a certification up-
dating the information described under 
paragraph (b)(1) of this section, includ-
ing a copy of the financial instrument 
to be used. No later than 30 days after 
the Commission publishes notice in the 
FEDERAL REGISTER under 10 CFR 
52.103(a), the licensee shall submit a re-
port containing a certification that fi-
nancial assurance for decommissioning 
is being provided in an amount speci-
fied in the licensee’s most recent up-
dated certification, including a copy of 
the financial instrument obtained to 
satisfy the requirements of paragraph 
(e) of this section. 

(f)(1) Each power reactor licensee 
shall report, on a calendar-year basis, 
to the NRC by March 31, 1999, and at 
least once every 2 years on the status 
of its decommissioning funding for 
each reactor or part of a reactor that it 
owns. However, each holder of a com-
bined license under part 52 of this chap-
ter need not begin reporting until the 
date that the Commission has made 
the finding under § 52.103(g) of this 
chapter. The information in this report 
must include, at a minimum the 
amount of decommissioning funds esti-
mated to be required under 10 CFR 
50.75(b) and (c); the amount accumu-
lated to the end of the calendar year 
preceding the date of the report; a 
schedule of the annual amounts re-
maining to be collected; the assump-
tions used regarding rates of escalation 
in decommissioning costs, rates of 
earnings on decommissioning funds, 
and rates of other factors used in fund-
ing projections; any contracts upon 
which the licensee is relying under 
paragraph (e)(1)(v) of this section; any 
modifications occurring to a licensee’s 
current method of providing financial 
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assurance since the last submitted re-
port; and any material changes to trust 
agreements. Any licensee for a plant 
that is within 5 years of the projected 
end of its operation, or where condi-
tions have changed so that it will close 
within 5 years (before the end of its li-
censed life), or has already closed (be-
fore the end of its licensed life), or for 
plants involved in mergers or acquisi-
tions shall submit this report annually. 

(f)(2) Each power reactor licensee 
shall report, on a calendar-year basis, 
to the NRC by March 31, 1999, and at 
least once every 2 years thereafter on 
the status of its decommissioning fund-
ing for each reactor or part of a reactor 
that it owns. The information in this 
report must include, at a minimum: 
the amount of decommissioning funds 
estimated to be required pursuant to 10 
CFR 50.75 (b) and (c); the amount accu-
mulated to the end of the calendar year 
preceding the date of the report; a 
schedule of the annual amounts re-
maining to be collected; the assump-
tions used regarding rates of escalation 
in decommissioning costs, rates of 
earnings on decommissioning funds, 
and rates of other factors used in fund-
ing projections; any contracts upon 
which the licensee is relying pursuant 
to paragraph (e)(1)(v) of this section; 
any modifications occurring to a li-
censee’s current method of providing 
financial assurance since the last sub-
mitted report; and any material 
changes to trust agreements. Any li-
censee for a plant that is within 5 years 
of the projected end of its operation, or 
where conditions have changed such 
that it will close within 5 years (before 
the end of its licensed life), or has al-
ready closed (before the end of its li-
censed life), or for plants involved in 
mergers or acquisitions shall submit 
this report annually. 

(3) Each power reactor licensee shall 
at or about 5 years prior to the pro-
jected end of operations submit a pre-
liminary decommissioning cost esti-
mate which includes an up-to-date as-
sessment of the major factors that 
could affect the cost to decommission. 

(4) Each non-power reactor licensee 
shall at or about 2 years prior to the 
projected end of operations submit a 
preliminary decommissioning plan con-
taining a cost estimate for decommis-

sioning and an up-to-date assessment 
of the major factors that could affect 
planning for decommissioning. Factors 
to be considered in submitting this pre-
liminary plan information include— 

(i) The decommissioning alternative 
anticipated to be used. The require-
ments of § 50.82(b)(4)(i) must be consid-
ered at this time; 

(ii) Major technical actions necessary 
to carry out decommissioning safely; 

(iii) The current situation with re-
gard to disposal of high-level and low- 
level radioactive waste; 

(iv) Residual radioactivity criteria; 
(v) Other site specific factors which 

could affect decommissioning planning 
and cost. 

(5) If necessary, the cost estimate, for 
power and non-power reactors, shall 
also include plans for adjusting levels 
of funds assured for decommissioning 
to demonstrate that a reasonable level 
of assurance will be provided that 
funds will be available when needed to 
cover the cost of decommissioning. 

(g) Each licensee shall keep records 
of information important to the safe 
and effective decommissioning of the 
facility in an identified location until 
the license is terminated by the Com-
mission. If records of relevant informa-
tion are kept for other purposes, ref-
erence to these records and their loca-
tions may be used. Information the 
Commission considers important to de-
commissioning consists of— 

(1) Records of spills or other unusual 
occurrences involving the spread of 
contamination in and around the facil-
ity, equipment, or site. These records 
may be limited to instances when sig-
nificant contamination remains after 
any cleanup procedures or when there 
is reasonable likelihood that contami-
nants may have spread to inaccessible 
areas as in the case of possible seepage 
into porous materials such as concrete. 
These records must include any known 
information on identification of in-
volved nuclides, quantities, forms, and 
concentrations. 

(2) As-built drawings and modifica-
tions of structures and equipment in 
restricted areas where radioactive ma-
terials are used and/or stored and of lo-
cations of possible inaccessible con-
tamination such as buried pipes which 
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may be subject to contamination. If re-
quired drawings are referenced, each 
relevant document need not be indexed 
individually. If drawings are not avail-
able, the licensee shall substitute ap-
propriate records of available informa-
tion concerning these areas and loca-
tions. 

(3) Records of the cost estimate per-
formed for the decommissioning fund-
ing plan or of the amount certified for 
decommissioning, and records of the 
funding method used for assuring funds 
if either a funding plan or certification 
is used. 

(4) Records of: 
(i) The licensed site area, as origi-

nally licensed, which must include a 
site map and any acquisition or use of 
property outside the originally li-
censed site area for the purpose of re-
ceiving, possessing, or using licensed 
materials; 

(ii) The licensed activities carried 
out on the acquired or used property; 
and 

(iii) The release and final disposition 
of any property recorded in paragraph 
(g)(4)(i) of this section, the historical 
site assessment performed for the re-
lease, radiation surveys performed to 
support release of the property, sub-
mittals to the NRC made in accordance 
with § 50.83, and the methods employed 
to ensure that the property met the ra-
diological criteria of 10 CFR Part 20, 
Subpart E, at the time the property 
was released. 

(h)(1) Licensees that are not ‘‘electric 
utilities’’ as defined in § 50.2 that use 
prepayment or an external sinking 
fund to provide financial assurance 
shall provide in the terms of the ar-
rangements governing the trust, es-
crow account, or Government fund, 
used to segregate and manage the 
funds that— 

(i) The trustee, manager, investment 
advisor, or other person directing in-
vestment of the funds: 

(A) Is prohibited from investing the 
funds in securities or other obligations 
of the licensee or any other owner or 
operator of any nuclear power reactor 
or their affiliates, subsidiaries, succes-
sors or assigns, or in a mutual fund in 
which at least 50 percent of the fund is 
invested in the securities of a licensee 
or parent company whose subsidiary is 

an owner or operator of a foreign or do-
mestic nuclear power plant. However, 
the funds may be invested in securities 
tied to market indices or other non-nu-
clear sector collective, commingled, or 
mutual funds, provided that this sub-
section shall not operate in such a way 
as to require the sale or transfer either 
in whole or in part, or other disposition 
of any such prohibited investment that 
was made before the publication date 
of this rule, and provided further that 
no more than 10 percent of trust assets 
may be indirectly invested in securi-
ties of any entity owning or operating 
one or more nuclear power plants. 

(B) Is obligated at all times to adhere 
to a standard of care set forth in the 
trust, which either shall be the stand-
ard of care, whether in investing or 
otherwise, required by State or Federal 
law or one or more State or Federal 
regulatory agencies with jurisdiction 
over the trust funds, or, in the absence 
of any such standard of care, whether 
in investing or otherwise, that a pru-
dent investor would use in the same 
circumstances. The term ‘‘prudent in-
vestor,’’ shall have the same meaning 
as set forth in the Federal Energy Reg-
ulatory Commission’s ‘‘Regulations 
Governing Nuclear Plant Decommis-
sioning Trust Funds’’ at 18 CFR 
35.32(a)(3), or any successor regulation. 

(ii) The licensee, its affiliates, and its 
subsidiaries are prohibited from being 
engaged as investment manager for the 
funds or from giving day-to-day man-
agement direction of the funds’ invest-
ments or direction on individual in-
vestments by the funds, except in the 
case of passive fund management of 
trust funds where management is lim-
ited to investments tracking market 
indices. 

(iii) The trust, escrow account, Gov-
ernment fund, or other account used to 
segregate and manage the funds may 
not be amended in any material respect 
without written notification to the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appli-
cable, at least 30 working days before 
the proposed effective date of the 
amendment. The licensee shall provide 
the text of the proposed amendment 
and a statement of the reason for the 
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proposed amendment. The trust, es-
crow account, Government fund, or 
other account may not be amended if 
the person responsible for managing 
the trust, escrow account, Government 
fund, or other account receives written 
notice of objection from the Director, 
Office of Nuclear Reactor Regulation, 
Director, Office of New Reactors, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as applicable, with-
in the notice period; and 

(iv) Except for withdrawals being 
made under § 50.82(a)(8) or for payments 
of ordinary administrative costs (in-
cluding taxes) and other incidental ex-
penses of the fund (including legal, ac-
counting, actuarial, and trustee ex-
penses) in connection with the oper-
ation of the fund, no disbursement or 
payment may be made from the trust, 
escrow account, Government fund, or 
other account used to segregate and 
manage the funds until written notice 
of the intention to make a disburse-
ment or payment has been given to the 
Director, Office of Nuclear Reactor 
Regulation, Director, Office of New Re-
actors, or Director, Office of Nuclear 
Material Safety and Safeguards, as ap-
plicable, at least 30 working days be-
fore the date of the intended disburse-
ment or payment. The disbursement or 
payment from the trust, escrow ac-
count, Government fund or other ac-
count may be made following the 30- 
working day notice period if the person 
responsible for managing the trust, es-
crow account, Government fund, or 
other account does not receive written 
notice of objection from the Director, 
Office of Nuclear Reactor Regulation, 
Director, Office of New Reactors, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as applicable, with-
in the notice period. Disbursements or 
payments from the trust, escrow ac-
count, Government fund, or other ac-
count used to segregate and manage 
the funds, other than for payment of 
ordinary administrative costs (includ-
ing taxes) and other incidental ex-
penses of the fund (including legal, ac-
counting, actuarial, and trustee ex-
penses) in connection with the oper-
ation of the fund, are restricted to de-
commissioning expenses or transfer to 
another financial assurance method ac-
ceptable under paragraph (e) of this 

section until final decommissioning 
has been completed. After decommis-
sioning has begun and withdrawals 
from the decommissioning fund are 
made under § 50.82(a)(8), no further no-
tification need be made to the NRC. 

(2) Licensees that are ‘‘electric utili-
ties’’ under § 50.2 that use prepayment 
or an external sinking fund to provide 
financial assurance shall include a pro-
vision in the terms of the trust, escrow 
account, Government fund, or other ac-
count used to segregate and manage 
funds that except for withdrawals 
being made under § 50.82(a)(8) or for 
payments of ordinary administrative 
costs (including taxes) and other inci-
dental expenses of the fund (including 
legal, accounting, actuarial, and trust-
ee expenses) in connection with the op-
eration of the fund, no disbursement or 
payment may be made from the trust, 
escrow account, Government fund, or 
other account used to segregate and 
manage the funds until written notice 
of the intention to make a disburse-
ment or payment has been given the 
Director, Office of Nuclear Reactor 
Regulation, Director, Office of New Re-
actors, or Director, Office of Nuclear 
Material Safety and Safeguards, as ap-
plicable, at least 30 working days be-
fore the date of the intended disburse-
ment or payment. The disbursement or 
payment from the trust, escrow ac-
count, Government fund or other ac-
count may be made following the 30- 
working day notice period if the person 
responsible for managing the trust, es-
crow account, Government fund, or 
other account does not receive written 
notice of objection from the Director, 
Office of Nuclear Reactor Regulation, 
Director, Office of New Reactors, or Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, as applicable, with-
in the notice period. Disbursements or 
payments from the trust, escrow ac-
count, Government fund, or other ac-
count used to segregate and manage 
the funds, other than for payment of 
ordinary administrative costs (includ-
ing taxes) and other incidental ex-
penses of the fund (including legal, ac-
counting, actuarial, and trustee ex-
penses) in connection with the oper-
ation of the fund, are restricted to de-
commissioning expenses or transfer to 
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another financial assurance method ac-
ceptable under paragraph (e) of this 
section until final decommissioning 
has been completed. After decommis-
sioning has begun and withdrawals 
from the decommissioning fund are 
made under § 50.82(a)(8), no further no-
tification need be made to the NRC. 

(3) A licensee that is not an ‘‘electric 
utility’’ under § 50.2 and using a surety 
method, insurance, or other guarantee 
method to provide financial assurance 
shall provide that the trust established 
for decommissioning costs to which the 
surety or insurance is payable contains 
in its terms the requirements in para-
graphs (h)(1)(i), (ii), (iii), and (iv) of 
this section. 

(4) Unless otherwise determined by 
the Commission with regard to a spe-
cific application, the Commission has 
determined that any amendment to the 
license of a utilization facility that 
does no more than delete specific li-
cense conditions relating to the terms 
and conditions of decommissioning 
trust agreements involves ‘‘no signifi-
cant hazards consideration.’’ 

(5) The provisions of paragraphs (h)(1) 
through (h)(3) of this section do not 
apply to any licensee that as of Decem-
ber 24, 2003, has existing license condi-
tions relating to decommissioning 
trust agreements, so long as the li-
censee does not elect to amend those 
license conditions. If a licensee with 
existing license conditions relating to 
decommissioning trust agreements 
elects to amend those conditions, the 
license amendment shall be in accord-
ance with the provisions of paragraph 
(h) of this section. 

[53 FR 24049, June 27, 1988, as amended at 58 
FR 68731, Dec. 29, 1993; 59 FR 1618, Jan. 12, 
1994; 61 FR 39301, July 29, 1996; 63 FR 50480, 
Sept. 22, 1998; 63 FR 57236, Oct. 27, 1998; 68 FR 
19727, Apr. 22, 2003; 67 FR 78350, Dec. 24, 2002; 
68 FR 12571, Mar. 17, 2003; 68 FR 65388, Nov. 
20, 2003; 72 FR 49502, Aug. 28, 2007; 73 FR 5722, 
Jan. 31, 2008] 

§ 50.76 Licensee’s change of status; fi-
nancial qualifications. 

An electric utility licensee holding 
an operating license (including a re-
newed license) for a nuclear power re-
actor, no later than seventy-five (75) 
days prior to ceasing to be an electric 
utility in any manner not involving a 
license transfer under § 50.80, shall pro-

vide the NRC with the financial quali-
fications information that would be re-
quired for obtaining an initial oper-
ating license as specified in § 50.33(f)(2). 
The financial qualifications informa-
tion must address the first full five 
years of operation after the date the li-
censee ceases to be an electric utility. 

[69 FR 4448, Jan. 30, 2004] 

US/IAEA SAFEGUARDS AGREEMENT 

§ 50.78 Facility information and 
verification. 

(a) In response to a written request 
by the Commission, each applicant for 
a construction permit or license and 
each recipient of a construction permit 
or a license shall submit facility infor-
mation, as described in § 75.10 of this 
chapter, on Form N–71, and associated 
forms and site information on DOC/ 
NRC Form AP–A and associated forms; 

(b) As required by the Additional 
Protocol, shall submit location infor-
mation described in § 75.11 of this chap-
ter on DOC/NRC Form AP–1 and associ-
ated forms; and 

(c) Shall permit verification thereof 
by the International Atomic Energy 
Agency (IAEA) and take other action 
as necessary to implement the US/ 
IAEA Safeguards Agreement, as de-
scribed in part 75 of this chapter. 

[73 FR 78605, Dec. 23, 2008] 

TRANSFERS OF LICENSES—CREDITORS’ 
RIGHTS—SURRENDER OF LICENSES 

§ 50.80 Transfer of licenses. 
(a) No license for a production or uti-

lization facility (including, but not 
limited to, permits under this part and 
part 52 of this chapter, and licenses 
under parts 50 and 52 of this chapter), 
or any right thereunder, shall be trans-
ferred, assigned, or in any manner dis-
posed of, either voluntarily or involun-
tarily, directly or indirectly, through 
transfer of control of the license to any 
person, unless the Commission gives its 
consent in writing. 

(b)(1) An application for transfer of a 
license shall include: 

(i) For a construction permit or oper-
ating license under this part, as much 
of the information described in §§ 50.33 
and 50.34 of this part with respect to 
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