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November 8, 1972

Mr. Robert Vollen, Esq.
Businessmen for the Public Interest
Suite 1001

109 North Dearborn Street
Chicago, Illinois 60602

Re: Kewaunee Nuclear Power Plant

Dear Bob:

Pursuant to our conversations on Monday, November 6, I am enclosing,
for your information, a copy of the AEC Regulatory Staff's basic legal
position on the antitrust aspects of the above referenced case. This
position will also carry over to both the Zion Station, Units 1'and 2
and the Cook Nuclear Plant, Units 1 and 2. '

After you have reviewed this document, I would be happy to discuss
the matter with you.

, : Sincerely,

/Z;g’/ .
R. Rex Rénfrow, /II’

Counsel for AEC Regulatory Staff

cc:  Gerald Charnoff, Esq. - w/encl.
Michael Miller, Esq. - w/encl..
Lewis Drain, Esq. - w/encl.
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WISCONSIN PUBLIC SERVICE €O.

- "KEWAUNEE" NUCLEAR ,P'LAN-T . AEC."'DdAc.k'e‘_c No.,504305'

On December 19 1970 Sect1on 105¢ of the Atomic Energy Act was

- amended by P. L 91 560 to prov1de for ant1trust adv1ce by the Attorney
| ;Ceneral w1th regard uo a]l conerucbwon perm1 ts pend1ng on nat daue or
- -filed. Lherealter._ In those instances where ne Attorney General adv1ses
. that there may be adverse anu1trust aspects and recowmends a nearing,

“the AEC musb make a aind1ng as LO wmetner the act1v1t1es under the 11cense

would create or ma1nua1n a s1uuat10n 1.cons15Lent w1bh.tne antitrust 1aws.
Prior to Lhe 1970 amendments, no Dre11cens1ng anu1urust review was

required if the 11ceﬂse was 1ssued under SecL1on 104 of the Act. On1y

. licenses issued under Sect on 103 of tne Ac» requ1red an ant trust rev1ew

¢

-procedure; nowever, a17 T1censes durnng the per1od 1954 1970 were. 1s5ued

under Sectwon 104. The Kewaunee coqs»ruc ion perm1u was 1ssued by the/, a

AEC in 1968 and'thus was 1ssuea'under_$ecc1on t04 of,the Act.

The following itwo sections of the Atomic Energy Act, as amended “in

1970, pertain - to theiKewaunee appiication:

“Section 102b - “Any license hereafier issued for a utilization ov .
nroduction facility for industrial or commercial purposes, the. .
construction or operation of which was Ticensed pursuant to
subsection - 1U4b. priov. to enactment into Taw of this subsection, -
snall be xssued under-subsection 104b." : .

Section 105c(3) - “Nwtn respect to any Commission permit for the
construction of -a utilization or production .ac1l1u/ issued pursuant
"to subsection 104b. prior to the enactment into Taw of this subsection,
any person who intervened or who sought by L1mb‘/ written notice

to the Comm1ss1on to intervene in the construction permit proceeding
for the facility toobtain a determination of antitrust considerations
or 0 advance a jurisdictional basis for such determination shall:
~have the right, upon a written request to the Commission, o obtain



an antitrust review under this section of the anniication for an
operating license. - Such written request shall be made within 25
days after the date of initial Commission puo]1cau1on in the
" Federal Register of notice of the filing of an app11cae10n for
"an_operating licehse or.the facility or the date of enactment 1nto
Taw of this subsect1on wh1chever1s later.“_

o

. Thus the 1970 amendments to the Atom1c Energy Act have dec]ared, inter

a?ia, that Tac111ty 11censes .or progecLs whose construct1on permits were

v L e ———

'1ssued under Sect.on 104b shou]d qoqt1nue to be 1ssued under that sectxon‘

(Sec ion 102b) and amended sect1on 105c(3) prov1des for antitrust rev1ew
in such cases onlj when uhere was an unsuccess»u. attemot To 1nuervene at
the construcn1pn perm1L stage. hererore neither under the 1aw pr1or to
,._ﬁhe T970damendm ents-nor under the 1970 amendmenus s any anu1trust rev"ew

. . ¢
-provided for in such cases as “Kewaunee. '
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Re: Kewaunee Nuclear Power Plant

Dear Bob:

Pursuant to our eon'versations on Monday, November 6, I am enclosing,.

for your information, a copy of the AEC Regulatory Staff's basic legal
~'position on the antitrust aspects of the above referenced case. This -

position will also cari'y over to both the Zion Station, Units 1 and 2

and the Cook Nuelear Plant, _Units 1 and 2.

. After you have reviewed this document I would be happy to discuss ,
the matter with you.

Sincerely y

//'—7

e /4/ ///fz/ﬂ/ﬂ

R. Rex R frow
Counsel for AEC egulatory Sta.ff

cci Gerald Charnoff, Esq. - w/encl.
Michael Miller, Esq. - w/encl.
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'On'Decenber 193~i970‘ Section 105¢ of the Atomic éae}gy Act was‘
amended by. P. L 91 560 to prov1de for ant1trust adv1ce by the Attowney
| sGenera] w1th re gard eo a]] construc»1on perm1ts peno1ng on nat daue or

filed. Lhereafter._ In those 1nstances where ne Aeuorney General adv1ses
- that there may be adverse anu1trust aspects and recommends a hearxng,

“the AEC mus» make a .1nd1ng as LO wneuner the ac»1v1t1es under the 11cense

P -

wou]d create or maintain a s1euat1on inconsistent with tne antitrust 1aws.
Prior to Lne 1970 amendments, no pre11cen51ng anewurust review was
required if the 11ceﬁse was 1ssued under SECL10n 104 of the Acc. On]y

,Ticenses‘issued under Sect on 703 of the ACL requ1red an ant trust rev|ew
L

-procedure; however, all T1censes dur1ng the per1od 1954 1970 were. 155ued
under SecL1on 104, lhe Kewaunee c0ﬂs»rucL10n permxu Was 1ssued by the,, -
‘A:C in 1968 a“d LhLS was issued under SGCLTOW 104 f the Act.

The fo]1owing two‘sect1ons of the AtOmIC‘Energy Aet; as amended-%d
1970, pertain to t qe Kewaun e apolica51on |

Section 102b - “Any 11Cense hereatter issued for. u11]1zae1on or
production facility Tor industrial or commercial purooses, the -

construction or: operaexon of which was Ticensed pursuant to ,
subsection 1U4b, priov to enactment. into law of this subsection,
shall be issued under-subsection 104b." : -

Section 105c¢(3) - "With respect to any Commission permit for the
construction of -a utilization or production Tacility issued pursuaint
“to subsection 104b.. prior to the enactiment into Taw of this subsection,
any person who .intervened or who sought by timely written rotice

to the Commissicn to intervene in L}e construction permat proceeain
for the facility toobtain a determination of antitrust considerati
or to advance a jurisdictional basis for such determination shaW‘-
- have the right, upon a written request to the Commission, to obiain

9
100



"y :{ |

._an ant1tru5t review under this sect1on of the aool1cat1on for an.
operating license. . Such written request shall be made within 25
days after the -date.of initial Commission publication in the .

" Federal Reg1ster of notice of the filing of an app11cat1on for
an. operat1ng license or.the facility or the date of enactment 1nto
law of this subsect1on ‘whicheveris later.”_

o

. Thus the 1970 omondments to ‘the Atom]c Energy Act have declared, inter

: a?ia, th"t ac111ty 11censes for progects whose construct1on perm1ts were

'1ssued under Sect‘on 104b should cp1t1nue to be 1ssued unaer that sectwon'

Py

(Sec jon 1020) and amended sect1on 10bc(3) prov1des for antitrust review

in such cases only wheﬁ there was an unsuccess;u] attemot to 1ntervene at

the construct1on perm1t stage. here.ore, ne1ther under the 1aw pr1or 10

‘the T97O ndments nor under the 1970 amendments is any ant1trust rev1ew

e

.provided for in such cases as ”Kewaunee.”-

o
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Re: Kewaunee Nuclear Power Plant |

Dear Bob:

Pursuant to our conversations on Mbnday,, November 6, I am enclosing,
for your information, a copy of the AEC Regulatory Staff's basic legal A
position on the antitrust aspects of the above referenced case. This -
position will also carry over to both the Zion Station, Units 1 and 2 :
and 'the Cook Nuclear Plant, Units 1 and 2. _ Lo

After you have reviewed thls document 1 would bo haopy to discuss
the matter with you.

Sincerely ,

( /( % // 7
R. Rex Reénfrow,
Counsel for AEC egulatory Staff

ce:  Gerald Charnoff, Esq. - w/encl.
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On December ?9 1970' Sectfon TOSC of the Atomic Energy Act was"

amended by P. L 9] 560 to prov1de for ant1trust adv1ce by the Attorney

. ;General with rggard LO all construc»1on perm1ts pen01ng on Lnat date or

- -filed. bhereafter In those }nstances where Lne‘Autorney General ad?fsés
. that there may be adversé'ﬁhtitrust aspectsvahd‘fecdmménds a hearing;

' ‘the AEC mus» make a a1nd1ng as LO waether the act1v1t1es under the 11cense

[

wou]d creatce or ma1nua1n a s1tuat1on inconsistent w1bh tne antitrust 1aws.
°r1or to Lhe 1970 amenuments, no pre11cens1ng antitrust review was

required if the_]1censeAwas ‘issued under Section ]O4-of,thezApt. Only

 Ticenses issued under Section 103 of the Act required an antitrust review

¢

.procedure; however, al] 11censes dur1ng the per.od 1954 1970 were. 195ued

under Section 104. Tne Kewaune e COuSLTUCt10n perm1 ‘was 1ssued by the,, :

AEC in 1968 and thus was 1ssuéd“under Section 104 of. the Act.

The following two sections ‘of the Atomic Energy Act, as amended in’
1970, pertain to the Kewaunee application:

.Section 102b - “Any license hereatter issued for. u»111zau1on or .
nroduction facility Tor industrial or commarcial pu poses the -
construction or operaLion of which was licensed pursuant to e
subsection 104b. priov. to enactment into iaw of this subsection, -
shall be issued under subsection 104b." : o

Section 105c(3) - “With respect to any Commission permit for the’
construction of -a utilization or p”OdUCt?Oﬂ facility issued pursuant
‘to subsection 104b. prior to the enactmert intc law of this subsection,
ahy person who4intervenhu or who sought by timely written notice

to tne Commission to intervene in the c0ustruction permit proceeding
for the facility toobtain a determination of antitrust considarations
or to advance a Jjurisdictional basis for such determination shall:
~have the right, upon a written request to uhe Commission, to obtain



can antitrust review under this section of the application for an
operating license.. Such written request shall be made within 25
days after the- date of initial Commission publication in the -
. " Federal Reg1ster of notice of the filing of an app11cac1on for ,
" an operating license or the facility or the date of enactment 1nto
law of this subsect1on wh1chever1s 1ater.“_

o

- Thus the 1970 amendments to the Atom1c Energy Ac» have dec]ared, inter

. alia, that Tac111ty 11censes for progects whose COﬂStTUCt10n permits were

‘1ssued under Sect‘on 104b shou]d coqt1nue to be 1ssued under that sect1on

* -

‘fl
(Sec ion 102b) and amended sect1on TObc(3) prov1des for antitrust review

in such cqses on]j when there was. an unsuccess;u‘ actemot to 1ncervene at
the construct1on perm1t stage. .lneretore, ne1ther under the 1aw pr1or to
:tne T97O ndmcnts nor under the 1970 amendments is, any ant1trust rev1ew

. 4
Aprovzded for-in such cases as ”Kewaunee.



