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UNITED STATES OF AMERICA 

ATOMIC ENERGY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

WISCONSIN PUBLIC SERVICE CORPORATION 
WISCONSIN POWER AND LIGHT COMPANY Docket No. 50-305 

and 
MADISON GAS AND ELECTRIC COMPANY 

(Kewaunee Nuclear Power Plant) 

INTERVENORS' REPLY TO APPLICANTS' 
ARGUMENTS WITH RESPECT TO INTERVENORS' 

RADIOLOGICAL AND ENVIRONMENTAL CONTENTIONS, 
DATED JANUARY 8, 1973, AND SUPPLEMENT THERETO, 

DATED JANUARY 9, 1973 

At the Prehearing Conference on January 10, 1973, 

the Board permitted Intervenors until January 15, 1973 to 

submit this Reply. Due to the shortness of time, the ex

pressed intention of the Board to rule on Intervenors' con

tentions during the week of January 15, 1973, and the oral 

arguments and statements presented at the Prehearing Confer

ence, Intervenors have attempted to keep this Reply very brief.  

We have attempted not to duplicate arguments made at the Pre

hearing Conference, but only to respond to particular points 

made in Applicants' documents and not presented orally at the 

Prehearing Conference.



Preliminarily, Intervenors join in the Staff's.re

quest, made orally at the Prehearing Conference, that the 

Board strike Appendix C to Applicants' Arguments. Intervenors 

also request that the Board strike Appendix A and Appendix B 

to that document, as well as all references by Applicants to 

Intervenors' positions which are not articulated either in a 

paper filed with the Board or orally presented on the record.  

For reasons stated orally at the Prehearing Conference, none 

of this material is properly before the Board and it should 

all be disregarded.  

Applicants' principal and pervasive argument as to 

why Intervenors' contentions should not be litigated in the 

evidentiary hearing is that the contentions "lack adequate ba

sis." In addition, Applicants urge that some specific conten

tions should not be litigated for other grounds, for example, 

that the contentions are attacks on various AEC criteria.  

Although Applicants object to litigating virtually 

every one of Intervenors' contentions on the ground that each 

lacks adequate basis, Applicants have failed utterly to tell 

the Board what they mean by "basis" or just what showing they 

believe Intervenors are required to make before a contention 

may be placed in issue as a matter in controversy at the evi

dentiary hearing. Without their having expressly stated it, 

however, Applicants' position becomes clear from reading their 

Argument: in Applicants' view, apparently, a contention "lacks

-2-



an adequate basis" if Applicants disagree with the assertion 

in the contention. Such a position, if adopted, would elim

inate the.necessity for an evidentiary hearing before the 

Licensing Board. Contrary to Applicants view, however, whether 

the assertions in Intervenors' contentions are true, or whether 

Applicants' denials of those assertions are true, is for the 

Board, not Applicant, to determine. The determination should 

be made by the Board based upon the evidence adduced at the 

hearing, not based upon arguments by counsel as to the facts.  

Intervenors submit that if a contention places the 

other parties on notice sufficient to enable them to respond withi 

evidence to the assertions contained in it, it should be placed 

in issue as a matter in controversy. Applicants' objections to 

Intervenors' contentions should be considered very much like 

a motion to strike a pleading under federal practice. Such a 

motion admits the truth of facts set forth in a pleading and 

should be granted only if the pleading is legally insufficient.  

The Atomic Energy Commission recently has fully re

solved the issue presented by Applicants "lack of adequate 

basis" argument. In its December 26, 1972, Memorandum and Or

der in Point Beach Nuclear Plant, Unit 1 (Docket No. 50-266), 

the Commission stated (p. 2, n. 2): 

We agree with the staff that the question of 
whether allegations have a proper "scientific 
or technical basis" goes not to proper inter
vention but rather to the merits of the license.  
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At this juncture, the merits of the license are not 

in issue, but only the question of what issues the Board will 

hear evidence upon at the evidentiary hearing.  

Applicants' reliance on the Commission's Statement 

of Consideration and the language of revised 52.714 of Part 50, 

10 C.F.R., effective August 28, 1972, after the Petition to 

Intervene was filed, is misplaced. In its September 29, 1972, 

Memorandum and Order in this case, the Commission so ruled.  

Similarly, Applicants' reliance on Pilgrim (In the Matter of 

Boston Edison Co. (Pilgrim Nuclear Power Station), Docket No.  

293, ALAB-83, December 4, 1972), and Indian Point 2 (In the 

Matter of Consolidated Edison Co. of New York (Indian Point 

Unit No. 2, Docket No. 50-247, AEC Memorandum and Order, Octo

ber 26, 1972) is misplaced. Applicants' quotation from the 

Pilgrim decision is taken out of context. The Appeal Board 

there was ruling on a contention on the ground of its legal 

sufficiency, not on the ground that a sufficient factual basis 

was not shown. Applicants' quotation from Indian Point 2 fails 

to point out that the Commission clearly and explicitly was 

dealing only with a very specific matter, pressure vessel 

integrity, and was not announcing a standard for the liti

gability of contentions generally.  

Applicants' efforts to impose some undefined evi

dentiary burden on Intervenors to be satisfied in some un

defined way, at the pleading stage of this proceeding, should 

not be sustained. Applicants' "basis" argument goes to the 
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merits of their request for a license, not to the question.  

of whether contentions should be litigated.  

With respect to some contentions, Applicants argue 

that they should not be litigated for reasons other than basis.  

Although Intervenors have agreed that Contentions 3.3.1, 3.3.1.1, 

3.3.1.2 and 3.3.2.1 constitute challenges to the AEC's Interim 

Acceptance Criteria for Emergency Core Cooling Systems (IAC), 

Intervenors do not agree that they should not be the subject 

of litigation at the hearing. We submit that the Commission 

itself has not expressly ruled that a challenge to the IAC may 

not be the subject of a contention before a Licensing Board.  

The ECCS of a nuclear power plant is an integral and highly 

important part of the safety system of the plant and, there

fore, clearly can and should be litigated within the context of 

*/ If the Board determines to deny Intervenors the right 
Eo litigate any of their contentions on the ground that 
Intervenors have failed to show an adequate basis, Inter
venors request the right to make a showing to the Board that 
they do have a basis for their contentions, whatever the Board 
defines "basis" to'mean, and by whatever procedure the Board 
deems to be appropriate. Intervenors have not heretofore at
tempted to make such a showing to the Board since the Board 
had not directed them to and in their view neither the Atomic 
Energy Act of 1954, as amended, the Commission's regulations 
nor any other applicable law required.them to make such a 
showing. Paragraph 3.c. of the Board's Order of December 4, 
1972, based upon an agreement of the parties, referred to 
Intervenors giving a written statement of the basis of their 
concerns to Applicants and to the Staff, not to the Board.
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the statutory requirement that a license can be issued only 

if there is reasonable assurance that the plant can be operated 

without endangering the health and safety of the public.  

Applicants' argue, in addition, that a number of 

contentions which Intervenors do not agree are challenges 

to the IAC should not be litigated because they are attacks 

on IAC. Contention 3.3.2 is not barred because of being a 

challenge to the IAC. The AEC Regulatory Staff has taken the 

position in the ECCS Rule-Making Proceeding (Docket No. RM 

50-1) that the Westinghouse transition boiling correlation can 

be applied only with certain restrictions (Supplemental Tes

timony of the AEC Regulatory Staff, filed Oct. 26, 1972, p.  

11-2). The Westinghouse Evaluation Model, therefore, does not 

include a transition boiling correlation approved by the Atomic 

Energy Commission and the contention should be litigated. Con

tention 3.3.4 is not an attack on the IAC since it is clear 

that neither the IAC itself nor the Westinghouse Evaluation 

Model considers radial flow, with which this contention deals.  

The IAC thus has ignored a significant factor concerning the 

performance of ECCS in the Kewaunee plant. Similarly, conten

tion 3.3.8 is not an attack on IAC. It deals with a pipe break 

whose area is less than 0.5 square feet and neither the IAC 

nor the Westinghouse Evaluation Model deal with such an accident, 

so that the contention cannot be considered a challenge to the 

IAC.
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Applicants' arguments that contentions 3.12.4, 

3.12.4.1, and 3.12.4.2.1 are attacks on the IAC were fully 

answered by the Staff's oral argument at the Prehearing Con

ference as to 3.12.4. Each of these contentions is a chal

lenge to the Kewaunee plant's conformity to General Design 

Criterion 50. See In the Matter of Boston Edison Company 

(Pilgrim Nuclear Power Station), ALAB-83 (December 4, 1972), 

p. 40, n. 71.  

Applicants argue that Contentions 3.3.5.1 and 

3.14.2.2 are attacks on the Commission's "single failure 

criterion", and therefore should not be litigated. As Inter

venors pointed out at the Prehearing Conference, the Commis

sion's Rules and Regulations do not contain a single failure 

criterion. There is a definition of the phrase "single failure" 

in Appendix A to 10 C.F.R., Part 50, but there is a substantial 

issue as to how that phrase is to be applied. The Board should 

determine whether the Applicants and the Staff's positions that 

certain events are so incredible that they need not be analyzed 

is supported by the evidence. These questions should be placed 

in issue as matters in controversy at the evidentiary hearing.  

Applicants' argue that contentions 3.3.5.1 and 3.3.7.1 

should not be litigated under the reasoning of the Commission's 

October 26, 1972 decision in Indian Point 2. Applicants fail 

to point out that that decision dealt with only reactor pressure 

-7-



vessel failures, for the reasons set forth in the decision.  

Neither 3.3.5.1 or 3.3.7.1 deal with reactor pressure vessel 

failure.  

With regard to Contentions 3.4.1, 3.4.2, 3.4.3 and 

3.4.3.l, which do deal with the reactor pressure vessel, Appli

cants argue that they should not be litigated by reason of the 

Atomic Safety and Licensing Board's Decision in Indian Point 

2 (In the Matter of Consolidated Edison Co. of New York 

(Indian Point Unit No. 2) ALAB-71, September 27, 1972.) In 

that argument, Applicants ignore the fact that the Appeal 

Board decision was expressly reversed by the Commission's 

Memorandum and Order of October 26, 1972. Moreover, the con

tentions clearly satisfy the showing called.for by the Commis

sion, to the extent necessary to permit them to be the subject 

of the evidentiary hearing.  

CONCLUSION 

Each of Intervenors' contentions should be placed 

in issue as a matter in controversy at the evidentiary hear

ing. Whether or not the assertions contained in the conten

tions are true should be determined by the Board based upon
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the evidence, not by Applicants.

DATED: January 15, 1973 

Respectfully submitted, 

Robert J. ollen 
Attorney for Intervenors 
Businessmen for the Public Interest 
P.O.W.E.R.  
Brown County Chapter, IWLA 

Robert J. Vollen 
Businessmen for the Public Interest 
109 North Dearborn Street 
Chicago, Illinois 60602
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