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UNITED STATES OF AMERICA 

ATOMIC ENERGY COMiLMISSION 

3 - - -

4 In the matter of: 

f WISCONSIN PUBLIC SERVICE CORPORATION : 
WISCONSIN POWER AND LIGHT COMPANY 

6 
And Docket No. 50-305 

7 : 
MADISON GAS AND ELECTRIC COMPANY 

(Kewaunee Nuclear Power Plant) 
9 

- a - - - a a a~ - - - - a -

10 
County Courhouse 

11 Kewaunee,, Wisconsin 

12 Wednesdayo 7 February 1973 

L3 The hearing was convenued pursuant to notice, 

14 at 10:00 am.  

15 IBEFORE: 

16 MR. JOHN B. FARMAKIDES, Chairman, Atomic Energy 
and Licensing Board.  

17 
DR. WILLIAM MARTIN, Member, 

18 
MR, FREDERICK J. SIHON, Mlember.  

19 
APPEARANCES: 

20 
ROBERT REX RENFROWe III 

21 PERRY B. SEIFFERT, 
On behalf of the Regulatory Staff, 

22 

23 

24 

25



APPEARANCES (Continued) 

BRUCE W. CHURCHILL 
JAY E. SILBERG 
STEVEN E. KEANE 
On behalf of the Applicant.  

ROBERT J. VOLLEN 
On behalf of the Intervenorsa
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P ~~ R: 22 EDY 

c~~l~~Az~ ~i~~IL~S: c od m'orni~ngg Ieties

The hearing will now be -La orcxezr.  

Thi-s procec-dinc is ai zevidcmtiary hearing on~ 

the application for th e ops.-ration of the Ke~eaunee 1Power Plant.  

0 . u in,- 22 -1 ~97~ he 7M-OMi C : rgy Co1Twnisi~On 

pwubI. 4hced in the FL-I ral Resgister 37FRTZ12337 a Not1-ice ;:,f 

Coid:~rofm Issuace of za facil.ity operatimg Jlicerlse, 

the 11iscoasin Public Servic~e Cox"pno raionr the Wasconsi.n 

Power and LiCht Co-paiv Zncd iDdison Ga:o and iE1ecitric~ Comnpar,-yv 

-- these are the Ap3.i Can t s -- for . liceuse to Opeate a 

press =,ized water reacto'r adntfid s the Kewaunee Mvclear 

Power Plant' at a s5tery state po.w levl up -to a nC~axUfl.L 

of 1650 mrecqawatts thr~ ~ h ~picn~ Site ian 

Xell'iz2UELL C-Outy. 'is cons in~~ jain~t petition dateCd 

July 24r 19'2,Di~;se for the. Pu!blic ltarc!stG ' 3 p' 

and Protect our Wiscon~sin v mnaLResources,. POVIER 

xrecuers-Lted tt hybn -R'.te ~o itelrvene as 'Parties.  

Dv memczandui and orn,:. z-d notice of hearing 

dated Sept~ember 9p 19?2, thn Connsioir ireacted that a 

hariv.9 an the Appli, ats zais for ani operating licranra 

should be held, and Ohat thie Tetit-iner shrnuid be adinitted 

as 111terrene'.SO 

The noticB % , igated this Ai-omic Safety and 

Licens4.nq Board to conduct t --he herik-,g.
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Prehearing conferences were called by the 

Board for Novemaber 15, 1972, and January 10, 1972, in 

preparation for this evidetiary session.  

During the first prehiearing conference the 

Brown County Chapter of the Isaac Walton Leaiiof America, 

Inc. , on a howing of cc;d cause and no party objecti.ng 

was permitPted to iterv'ene provided that it-would join with 

the other Interveners as one party and be represented by 

their counsel.  

The secnd preheairing conference was held on 

January 10, 1973, as I sad earliero and follcwingq that 

prehearing coniference the Board issued an order which did 

several things Amng others it adopted into the record 

a stip ultion with regard to matters in controversey.  

The staff, the Applicant and the Intervener entered ito 

an agreement with respect to a list of contentions and 

other matters, It also ruled on each contention raised by 

the Intervener and set the date for this hearing.  

It further directed all the parties to file 

thei r direct testimtony with the Board and each other on 

or beore January 13, 1973.  

It permitted any motion for summary disposition 

under Section 2.749 to be sved on all the other parties, 

and the Board on or before February 5, 1973, in response 

thereto would be served prior to February 7, 197, o
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presented orally to the Board today.  

Subsequent to the order specifically on 

January 16, 1973, we had a telephone conference call amongq 

all the pa:rties and the B'oard wherein all the parties agreed 

that mjotions for summar dispcsition coul. be entered 

orally today.  

T1 response to a question posed by one of the 

parties we agreed that the following wou.d govern with 

respect to an answer to a response to a motion for 

summanry disposi-tion:- " reponse for a motion for 

summary disposiion, any party can state orally on the 

record what facts they believe could.be astablished, and 

through wht persons, to crea.t.e a genuine issue of material 

fact. These facts would be accep-ed as true by the Board 

for purposes of deciding the unmmary disposition.  

All Yterial related to the* recordi of this case, 

including the transcripts of the prehearing conference as 

well as the transcripts that will be prepared comm.encing 

today on the evidentiary session will be placed both in 

the Comvmission's public dociument roomt in 1717 11 Street N.W., 

Washington, D.C.; and in the Kewaunee Public Library, 

314 Milwaukee Street, Kewaunce, Wisconsin.
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2A 1 5 We have received' two requests from members of the 

2 pulalic who wish to present their views in the form of limited 

3 appearance0  Any person making such an appearance does not 

4 become a party to the procedure, but may state his position 

5 with respect to the application, and may raise any question 

6 which he feels should be answered. To the extent that such 

7 questions are within the scope of the hearing, the Board will 

8 endeavor to obtain answers from the parties.  

P . The people seeking to make a limited appearance 

1e will do So this morning, folloiing a few more preliminary 

11 matters by the Board, 

12 There are two people that ha've requested permission 

13 in writing, and I understand there are several others in the 

14 audience who would like to make a limited appearance. I would 

15 like to know the amount of time necessary from each person 

16 that wants to make a limited apnearance. So for those of 

17 you have not already spoken with me, please give me that 

10 information when I request it.  

19 Now the Board established by the Commission to 

20 hear this application consists of Mr. Fred Shon on my left, 

21 who is a nuclear physicist and a recognized expert in this 

22 area and Dr. William Martin on my right, who is an ecologist 

23 and a recognized expert in his area.  

24 My name is John Farmakides, I am an attorney 

25 qualified in administrative hearings. The Alternate Chairman
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2A-2 TRad for this proceeding is also in this room, and that is Mr.  

21 Hugh Clark.  

We will now as k the parties to introduce them

4 selves. For the Applicant? 

5 MR. URCHLL: Mr. Chairman, my name is Bruce W.  

6 Churchill with the law firm of Shaw, Pittman, Potts and 

7 -Trowbridge, Washington, D.C. On my left is Mr. Stephen E, 

a Keone, he is wi. tih the law firm of Foley and Lardner in 

If M.il3waukee. On ry right is Mr. J. Silberg also with the law 

0 firm of Shaw, Pittman, Potts and Trowbridge. Mr. Gerald 

Oharnoff has also entered an appearance, he is not able to be 

12 here today because of a concurren tly scheduled hearing 

13 currently taking place in Washington.  

14 CHAIRMAN FARMAKIDES: For the Staff? 

15 MR , REENFROW: Thank you. Mr. Chairman, my name 

16 is Rex Renfrow, in this case I amn counsel for the United 

17 States Atomic Energy Commission; on my left with me today is 

I8 Perry Seiffert, on my left Mr. Charles Barth. Together, we 

19 will represent the Commission in this matter.  

20 CHAIRMAN FARMAKIDES: For the Intervenor? 

21 MR. VOLLEN: , Thank you. Mr. Chairman, my name 

22 i5 Robert J, Vollen, I represent the Intervenors, BPI Power and 

23 the Brown County Chapter of the Iseac Walton League of America.  

24 With me is David D. Comey, who is the Director of Environmental 

25 Research of BPI.
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CHAIRMAN FARMEAIUDES: All right, let's proceed 

directly into the limited appearances.  

I have received a letter from Mr. Dufek, D-a-f-a-k.  

Is he in the room, Mr. Dufek? 

I hear no response, we will proceed to the limited 

appearance request by Mr. Ariens, A-r-i-e-n-s, I think is the 

correct spelling. Is he in the room? Struck out on both 

counts.  

Is there anyone else in the audience who would like 

to present their views and make a limited appearance? 

Your name, sir.  

MR. DEWANE: My name is Pat Dewane., and I am a 

lawyer, I represent the Town of Carlton in which this plant 

is being built and the Town of Two Creeks which is their 

nearest neighbor to the south in which there are similar 

plants.  

I would like to make a statement for them; the 

two Town Chairmen of the towns are here, and they each would 

like to make a very short statement and mine will be very short 

Mine will not take more than six or seven minutes, and they 

will not take over five minutes.  

CHAIRMAN FARMAKIDES: Proceed, sir. Excuse me, 

the Reporter asked for the spelling of your name for the 

record.

D-e-w-a-n-e, my address is 1114MR, DEWANE: ,
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Southeast Street, Manitowoc, Wisconsin.  

My name is Patrick Dewane, I am an attorney in the 

City of Manitowoc, Uisconsin. I represent the Townships of 

Two Creeks and Carlton as their attorney and Legislative Re.  

presentative.
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As one of those who put in an appearance in 

the Two Creeks matter I received all the material in 

reference to the two units at Two Creeks. I diligently 

pursued that matter so my towns would be informed as to 

what progress is being made. I know the attitude of the 

town boards and the attitude of their people, They seeno 

justifiable reason, either in an economic and ecological 

or a safety standpoint why these plants should not be 

permitted to operate. They believe that no evidence has 

been produced which would cause them fear, alarm or 

apprehension.  

They feel that an economic way to handle 

energy is through atomic fuel. They believe that natural 

conditions in this area and land lend themselves well to 

the accommodations of the facilities.  

They believe that ineiediate and final action 

should be taken in this matter to assure the continuation 

of the operation of these plants at full power, so long as 

their is no evidence from which a conclusion can be drawn 

that they are a menace, actual or potential. And they 

respectfully kequest immadiate licensing to all of these 

facilities for the good of all concerned.  

Usually at these hearings, am attempt is made 

by some stranger to move the hearings to distant sites.  

We object to that. We believe that one of the reasons for
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a public hearing is to make it convenient for the public 

2 to attend and be informed as to what the contentions of 

3 the various parties are, and to what the facts are.  

4 The most interested parties here are those who 

5 live in this locality, they are nearly all farmers, they 

6 cannot pick up and leave their farms and go to distant 

places for hearings because they operate their own farms, 

3 and they do their own work. To move these hearings to a 

9I distant city, such as Milaukee, Chicago, or Washington 

would be to deny a public hearing to those in the locality 

who are most vitally interested in the outcome of the hearings 

We, therefore, respectfully request that in 

13 keeping with one of the purposes of the public hearing, 

1-4 that is, to inform the interested public, that the hearings 

15 not be moved from the City of IKewaunee or this locality.  

16 I also have here with me a resolution adopted 

17 by the County Board of Manitowoc County, Wisconsin, at which 

is I would like to read.  

1e "Resolution requesting full licenseed operation 

20 for the Point Beach and Carlton Nuclear Power Plants.  

21 To the Chairman and Board of Supervisors of 

22 Manitowoc County, Wisconsin " 

-2 CHAIRMAN FARMAIDES: Excuse me, sir.  

24 MR, DEWANE: Yes.  
25 CHAIRMAN FARMAKIDES: I don't believe those
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two plants are the subject mtter of this hea.rinj.  

Why is that resolution pertinent here? 

3 R The resolution is presented here 

because it includes both The Carlton Plant and the Two 

S Creeks Plant. the resolution re s to both of thim.  

CHIRMAN PARMAKIDES: All right, rocceed.  

MR. DEWJANE: Whereasthe Point Beach Nuclear 

Power Plantime applied for licenses for fulloperation of 

9 their second and; 

10 Whereas this plant has ber built according to 

I I all Government plans and guidelines for safe opeation, 

12 and their previous oCezration of Unit No. I has performed 

18 without Incident, and; 

14 Whereas, it is iLthout foundationthat the 

15 previous or future opceration of this plant is in any way 

detrimental to the environment and it is questionable if 

17 the special interest groups represent the will of the 

?a majority of our citizense and$ 

19 Whereas, reserves of electric energy in this 

.0 area and in the State oF Wisconsin are grossly inadequate, 

2i and.  
22 Whereas, further delays.. in allowing this plant 

23 to operate will incur additional charges to the customers 

24 it serves because of lack of revenues from its operation 

and,
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wb-4 Whercas Ihis major nuclear power facility in 

2 ManitowoCouny is only partia ly operational and full 

operation is being ne dlessly delayed by endless and 

4 costly On-and-off licenrsing decisicns and redundant public 

5 hearings which are a further cost and needless expense to 

the taxpayers of our country, and; 

Whereas a major nuclear power source in 

nearby Kewaunee C ount is virtually completed faces the 

sare type of delay. ei eovdta h 

0 Nourow the,orc ; beiL esleta 

11anitowoc Count y~oard urgently reque::sts t'Chat. State and 

Si Federal regiilatory agero5Les take- prompt and fnlactIon 

U to licnse for fuall operatin tlhesc vi-tally neead nuclear 13jj 
S Power facilitieS, arld; 

~~~1 d e t uther iesolvad -- a")" a Qopy of this 

16I reso:lution be form-mrded tthe proper SCta an.'d F,'ederal 

I7 agencies and to ouzr Sta'-Pte and rederal repreesentatIves.  

-I11 ated the 16t'a day of January0 1973.  15 

S19te by a long lisot of supervisors and 

20 passed b:y them with one dissentA-ig vot-e.  

21 would 1.'ke to of&er a copyp a cti:edcopy 

2p of that r:esoluti~on here for-- the-i record.  
1 have a resoluti'on also which was~ adopted by 20 

23 the to N or o theeTowe be t reslv erthat t 

poet altes, and;s.

HI
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TR ps:2C-1 "Whereas there is located in the town of 

TAo Creeks a completed huge atomic energy generating 

plant capable of producing much needed lec trical 

energy, and; 

' "Whereas a similr plant has been constructed 

and is ready for operation in the town of Carlton, and; 

7 "Whereas electrical energy throughout the 

8 I United States ande narticularly in the Midwest is in 

very li mited supply, and; 

10 "Whereas the cnly great source of the production 

t I of electrical energy in a mattr in which no way affects 

12 the environment and in no way pollutes the air, water or 

S atm ospmher e the Jcommunit n which it is located is through 

14 nuclear enlergy, and; 

11 "Whereas the construction, operation and 

"6 maintenance of said plants are strictly re~gulated by the 

17 Atomic Energy ComiiIssion and other regulatory bodiese 

i8 and; 

"Whereas they have to comply with all rules, 

20 regulations and specifics of these bodies. and; 

21 "Whnereas the utility located in our areas have 

22 complied with all requirerents and cooperated to the fullest 

23 extent with all Federal and local agencies, and; 

24 "'Whereas no vzlid d a s been produced 

25 as to why both units of this plant should not be in full
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TR;sz2C-2 operation, and; 

Whreas we al live in the immediate vicinity 

Sdof these plants and are raising our children within the 

4 shadows of its walls and would be the first to object and 

complain it theare was any evidence of any danger to the 

peope ortheir environment, and; 

7 "WThereas no daugar has been demonstrated, 

either present or probabl.eo to occur in the future, and' 

"Vhereas it apears to be unjust and unfair 

io -to refuse to perit a public utility to operate, taking into 

13 consideration the fact that it has Qomplied with all rules 

and regulations of the regulatory body, has invested huge 

$3 amounts of private capitalo and there has been a complete 

failure to demostrate that the o1 ation of the installations 

would be dangerous to our lives or environment; 

16 "Now- therefore, we of the town Board of the 

17 town of 'wo Creeks, with full knowledge and consent of the 

Is people of our town hereby respectfully request and urgently 

19 request that the State and Federa. regulatory agencies take 

20 prompt and final action to license for full operationall 

2i of the units of these vitally needed nuclear facilities.  

2" Be it further resolved that the copy of this 

23 resolution be sent to our two senators, the congressman 

24 from this 4istrict, our State representatives in the Assembly 

25 and Senate, and both Federal and State agencies.
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TR:ps:2c-3 1 "Adopted on the 25th day of January." 

2 I have a copy of that resolution which I would 

3 l ike to submit. I have a resolution here adopted by the 

Town Board of the Town of Carlton in which this plant is 

located: 

6 j"IWhereas eletrical energy is a scarce commodity 

7 growing scarcer every day, and; 

"Whereas the clean, healthy and safe production 

9 of atomic energy -- of ele ctrical. energy can be accozmplished 

in our opinion by the use of nuclear power plants and; 

r "Whereas a nuclear gcnerating plant has been 

constructed and is ready for operation in our .town, and; 

S 4Whereas said plant hsd complied with all 

4 rules and regulations for the licensing and operation of 

15 said facility, and' 

"Whereas a similar plant has been constructed 

17 and is ready for operation in the Town of Two Creeks, and; 

18 "Whereas there is no evidence that the operation 

Is of such a plant would in any way effect the safety of our 

20 people or adversely affect the environment of our lando 

2z air or atmosphere, and? 

22 "Whereas it appears iinfair, unjust and unwise 

23 after these plants have been built in compliance with all 

24 the rules and regulations and the orders of all the proper 

2 authorities, and in full conformity with all licenses
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issued to them and after huge amounts of private capital 

have been invested to refuse them a license to operate for 

the pirecise for which they were built, and; 

"Whereas we represent the people of the area 

at their Town Board and we know their feelings in this matter, 

that we all live in the imediate vicinity, that we would 

be the first to object if there was any evidence of danger 

to our people, our water, our land, our air, our environment, 

but that no evidence has been produced of such danger; 

"Now, therefore, be it resolved that the Town 

Board of the Town ofE Carlton, Kewaunea. Wisconsin, knowing 

the attitude of our people in town that we respectfully and 

urgently request all agencies, Federal and State having 

control of these matters, to make prompt and final action 

to fully license all of said plants for full operation.  

"Be it further resolved that a &py of this 

resolution be sent to the proper State and Federal agencies, 

and to our State and Fedaral representatives.  

'Adopted this 23rd day of January, 1973." 

I have a certified copy of that resolution, 

which I would like to introduce. If it is appropriate 

at this time, I would like to hear from the two Chairmen 

of the two Towns.
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CHAIRMAN FARMAKIDES: Thank you, sir. There 

2 is one thought I would like to e:xpress. We very much 

3 appreciate your interest in having the hearings here.  

4 The thought that I think you would share with me is that 

we would want this hearing completed in as short a time 

6 as possible consistent with developing a record.  

71 MR. DEWANE: Chairman Farmakides, the probler 

is transportation of people, the witnesses, and there are 

9 quite a few, transporting the people into this area in the 

W t dead of winter especially with the airline accommodations 

12 what they are.  

We started the hearing here and we intend to 

73 continue it here for the foreseeable next several days.  

S4 Beyond that the thought is how do you best serve the 

15 convenience of all the parties and the Board in terms of 

16 expense as well as time, and I think this is an issue 

17 that the Board must resolve. The reason being the staff, 

18 for example, will put on the witnesses which means that 

19 they will have to be pulled from their jobs, and these 

20 are national experts working in the field concerned with 

29 the total national problems, pulled from their jobs and 

22 brought in here which, of course, they are prepared to do.  

2 .If we can save them some time I submit to you it is of 

24 benefit to you and to ourselves in the long final result 

25 that the hearing will be ended that much quicker and the
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decision will be out that much faster.  

MR. DEWAINE: Okay.  

CHAIRMAN FARMAKIDES: Who are the other 

4 two gentlemen that you identi4fied.  

5 Would you identify for the record your name 

6 land proceed? 

MR. MEYER: I am alter Meyer. My address is 

8 Route 3, Two Rivers, Wisconsin. I am the Chairman of the 

9 Town of Two Creeks. We are the township which is 

to i'mmediatelysouth of the Town of Carlton in Kewaunee 

1 County, Wisconsia. They are our nearest neighbors. The 

72 pliant in question today is Carlton.  

13 My whole town board and our attorney, Patrick 

14 Dewane, is here today becaIse of the action you take here 

5 will affect not only our immediate community and county 
16 but the State of Wisconsin and the Whole Middle West.  

17 We are interested in keeping available to the 

18 people of this section of the country a source of good 

clean economical electrical energy without pollution.  

20 We favor such plants only if they are 

21 constructed and operated according to all the rules and 

22 regulations of the Atomic Energy Commission and other 

23 regulatory bodies.  

P4 We also would not want these plants, if 

25 they are going to be dangerous to our health, safety,
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1 atmosphere, water or environnment 

2 But we have had plants in operation in our 

3 township for well over a year and we know of no evidence cf 

4 any damage to anything or threat thereto in the future.  

SjEcology is a great words but if it means 

G Istopping all proper progress at all costs, even if there is 

7 no evidence of harm or damage now or .n the future, we 

believe it is being used as a scarecrow and not for a 

9 legitimate purpose.  

10 We live here, we work here, we raise our 

i children and families here. We want the best for our 

12 Itownship, our county and state, but we and our people 

believe that unless there is some evidence to the contrary, 

4 that all of the plants should be run at full capacity, 

and we respectfully urge all regulatory agencies have a 

6 responsibility in this matter to take final and favorable 

action. This is respectfully submitted by the Town Board 

of the Twon of Two Creeks by Walter Meyer, Chairman, dated 

the 7th of February, 1973.  

20 CHAIRMAN FARMAKIDES: Thank you, sir.  

21 The next gentleman.  

22 MR. HUBER: Mr. Chairman, imy name is Lester 

23 Huber, I am Chairman of the Town Board of the Twon of 

24 Carlton, and also a member of the Kewaunee County Board in 

25 which nuclear plants hereunder discussion are located.
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My Town Board is here also, and our attorney Patrick 

Dewane, and we represent the people who live in the 

3 immediate vicinity of the plant, and we know how they 

4 feel about this matter.  

5 WNae are mostly all farmers. They are not 

6 scientists or ecologists.  

We do not know the laws of science and 

8 ecology, but we must rely on our common sense and the 

9 good judgment.  

We do those things which are good for our 

I Ichildren, which we believe to be right, those things 

12 which are right and good for our family. We do those 

13 things for the Township, as well as the county, all based 

on our best judgment after getting all the information we 

scan.  

16 We have two nuclear power plants operating 

17 at more or less capacity in the Township of Two Creeks 

I8 for well over a year or more. We have not been confronted 

19 by anyone having anything that would make us believe the 

20 plants would not be safe for our people, our soil, our 

21 land and our general welfare.  

22 But many outsiders are making all kinds of 

23 noise and investigation and cannot come up with anything.  

Z4 We do not see why these plants should not have a right to 

25 operate. We have to truzt someone. We trust the
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Government experts in charge. as well as the Congress 

2 and the President of the United States.  

3q If we have any evidence from anyone that 

4 these plants will hurt ourselves or our own environment 

now or in the future we would be the first to object to 

operating such plants.  

W He are all farmers. We have enough electrice 

8 energy. We do not need these plants, but we believe our 

country will move backwards unless we move forward.  

0 We therefore respectfully request that those in charge 

move ahead with fal operation and production. This is 

respectfully submitted by the Town Board of Carlton, 

13 Lester Huber, Chairman. T2hank you.  

CHAIRMAN FARMARIDES: I think there were some 

other people that wanted to make a limited appearance.  

16 

17 
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24 
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MRo CUDAHY: Mr. Chairman, I am Richard D.  

Cudahy,. I am a member of the Public Service Commission of 

Wisconsin, an interested State Agency, and I should like to 

make a limited appearance on behalf of that agency as an 

interested State and the Agency in this proceeding.  

I am .accompanied by Mr. Lonnie Smith and Mr.  

Clarence Reeder of the Staff of the Public Service Commission 

of Wisconsin.  

I have with me a letter which has been signed by 

the three members including myself of the Public Service 

Commission of Wisconsin with respect to certain aspects of 

this matter, which I should like to file with the Comrnission 

at this time.  

I should like to quote briefly from some sections 

of that letter and also make .a few additional comments to the 

extent of about five minutes, if that is your pleasure.  

CHAIMIAN PARMAIlDES: Yes. Proceed.  

MR. CUDAHY: First of all, I should like to say 

that we as a Commission or individually take no position on 

the merits of the controversy before the Atomic Energy 

Commission for decision.  

We recognize the exclusive juri.diction of the 

Atomic Energy Commission in this matter. However, we are 

deeply concerned about the possibilities of undue and extended 

delay in decision with respect to this matter, particularly
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3-2-2 WSad i since we have had some experience with that -problem in other 

2 matters involving nuclear facilities in this state.  

3 Now, I should like to quote from the -etter which 

4 we should like to submit to the Atotic Energy Commission at ti 

5 time.  

6 The Public Service Commision of Wisconsin has a 

7 regulatory jurisdiction over the Applicant utilities which are 

8 joint owners of the Kewaunee Nuclear Power Plant.  

9 But we have under the law a responsibility that 

I these and other Wisconsin utilities furnish to the public 

1; reasonably adequate service at reasonable and just rates, 

12 We are very deeply concerned now about potential 

13 shortages of electric power in the state and the Possibility 

14 of unreasonable increased costs by these utilities and in turn 

15 their Customers and the public under certain circumstances 

16 pertaining to these proceedings, 

17 These circumetsces would involve prolonged and 

18 unpredictable delay by the Atomic Elhnrgy Commission in deciding 

19 th4e questions before it, 

20 The Public Service Commission of Wisconsin 

21 authorized the construction of the Kewaunee Nuclear Power 

22 Plant in its joint order in Docket CA4759 and 2WP2570 issued 

23 on October, 17, 1967.  

24 We are aware that delays in construction have alreao 

25 resulted in substantially increased costs and in postponcM.nent
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of the date proposed for this plant to be in service0 

We have outlined our position relative to the 

need for Dower with respect to this facil.ity in our etter of 

August 28, 1972 addressed to the Atomic Energy Commission in 

response to its Staff's request for comment on the draft 

environment statement in this matter.  

We go on to say that we request that the Atomic 

Energy Commission proceed with all deliberate speed and in 

the exercise of a high degree of dili'gence to decide the 

issues before it with respect to which, as I indicate, we as 

a Commission take no position.  

However, we are very much concerned about unduly 

protracted proceedings which we believe cover the gravest 

economic consequences for the State of Wisconsin and its 

people.  

I might say that at the present time in the State 

of Wiaconsin we are on the margins of serious power failure.  

By that I mean that unless circumstances take a turn for the 

better and the needs for electrical generating capacity are 

adequately filled from whatever sources we will be facing a 

serious power crisis in the very near future, or at least 

there is a very significant likelihood of that takinga place, 

a very significant possibility of it taking placeo That's 

the.possibility of brown-outs and black-outs in this state.  

Now, I am here because of the statutory duty of

I
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our agency to provide and to see that the supply of adequate 

electric and other utility service is provided in this rjtate.  

That is why we are concerned about the question of undue delay 

and excessive delay, It can be very expensive in terms of the 

provision of that service.  

I might also point out that the kinds of power 

that are proposed to be generated in the facility in question 

here, as well as in other nuclear facilities are part of the 

overall energy and fuel picture in Wisconsin as in other 

states 

Vast quantities of fuel .oil, for exanple, are being 

consumed in electric generating facilities in this state at 

thi3 timae because practically all other sources of electrical 

generating capacity in this state are in continuous service, 

because they are being called upon to meet the demands for 

electricity which are in existence in this state.  

So they are consuming tremendous quantities of 

fuel oil which they might otherwise riot consume if there were 

other sources of capacity as well as other fuels.  

If we encounter undue and very extended and 

protracted delay, we are probably in a situation where we will 

exacer'Cate the overall energy and fuel situation in this 

state, and that is another matter with which we are very much 

concerned.  

Secondly, with respect to the question of reasonabl
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and just rates, with respect to the Point Beach Plant, which 

is also in controversy and rather protracted and extended 

controversy before the Atomic Energy Commission, we presently 

have before us an application by the utility which is the 

owner of that plant for a. rate surcharge which under present 

circumstances, present operating circumstances would if 

granted require a rate surcharge request of 1 million dollars, 

and under the worst possible circumstances with regard to the 

operation of the Point Beach Plant, and the worst possible 

licensing circumstances would require if the request were 

granted as much as 35 rillion dollars, so we are not talking 

about small amounts of money and small economic consequences 

in this mattter. These are costs, 

I might say that Kewaunee reDresents, I believe, 

about 21 percent of the total capital of the three utilities 

involved. I am not here to plead a case for the utilities 

or to plead for the utilities, This is a situation where we 

have costs of this magnitude involved, and we wish to contihue 

the electric service and the generation of electric service 

to meet the demands of consumers in-the State of Wisconsin.  

I1 think it is reasonably predictable that these 

costs, one way or another in the long run will be imposed 

upon the people of the State of Wisconsin, 

So I urge you in the matter of expedition of 

these proceedings to consider the economic costs which can be
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attendant upon excessive and undue delays, and also to 

consider the supPly of energy situation which can also be 

attained by sucht delays.  

Thank you very miuch.  

CHAIRMAN FARMAIDES: Thank you, sir.  

There was a lady in the back, 

MRS. TEMBY:. Mr. Chairman, I am 1able Temby, 

the Editor of the Kewaunee Enter-prise, and I wish to appear 

only on the basis of my objection to moving subsequent 

hearings out of this area, 

The plant is here, the people maost concerned are 

here, and our readers are not going to have a complete 

coverage of' these hearings if they are moved into another 

area. Thank you.  

CHAIRMAN FAIAKIDES: Sir,
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DIR. SIAW: I am C:Layton Shawo Vice President, 

Treasurer of Bay Shipbuilding Corporation located at 

Sturgeon Bay, Wisconsin, approximately 30 miles to the 

north. I would like to read a brief statement from our 

President that will only take two or three minutes.  

CHAIRMAN FARMAKIDES: Yes, sir. Proceed.  

MR. SHWM "We are greatly concerned with the 

startup of the Kewaunee Nuclear Plant.  

Our location is dependent on electrical power 

as the loss of the railroad to Sturgeon Bay the past several 

years has made the shipment of croal or oil prohibitive 

for our use as a source of power.  

The nature of our industry is dependent on 

electrical power to operate all of our machinery in the 

various shops, hundreds of electric arc welding machines, 

plus power for hand tools and lighting.  

The various ships that enter the yard for 

various repairs are dependent on power from a yard source 

to operate their electrical gear and furnish lighting while 

undergoing repai rs.  

The Bay Shipbuilding Corporation has grown in 

the past year from an employment role of 250 to 720 employees.  

This was accomplished with an extension of electrical power 

from Wisconsin Public Service.  

This expansion has moved the Door County area

I
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*3-2 from a critical. uin;,oyment area 'to a well-balanced 

Seconomnic area. AnY curtailment OfE power would revert the 

3 p area back to an Uitemplovirvnkn area.  

Xycurtailment or rationingq of~ pow-.er supply would 

S reduca )ur operation and rtajke it difficult for our company 

01 1U tmyeet s3chedules of delixrery of new., ships and-Procure new 

7 r repair w(-ork if power supply was an uncertain service.  

lle are planning an e.Kansion program which 1)4 

would emplay an jtddit4,Ona1 force of 250 people. The 

assurance of adecquat"Ce electrical pcwer will. be a factor 

in this expansion.  

It is3 our further desire that future meetings 

W reg~ardingJ the start up o.L the Kewaunee Nuclear Plant be 

our views and keep in touch with the proceedings for our 

SI future Dlannin.  

I7 Bay Shipbuilding Corp.  

18 A. J. Zuchle, Pr'esident.  

CHAIMIAN FARMAKIDES: I would like to be very 

20 clear 0-6 one thing, as a limited appearance yarticipant, 12 

you do not continue to participate, sirp and from now on 

22 it is only the parties have interveiiaxed plus the Applicant 

23 and the Staff that will carry -the burden of the procT-ing, 

44 There was somecne else there.  

M4R. MIL~LER: Mr. Chairnan.. I amn Clifford Miller.

I
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3-3-3 I appear as an interested citizen of the Northeastern 

2 Wisconsin area, and also as President of the local union 

who has jurisdiction over the people in the plant of the 

4 Kewaunee Nuclear Plant.  

It will affect the livelihood of our 1100 

6 members who are employees of Wisconsin Public Service 

7 Corporationt Our standard of living is quite affected 

S by this, and we urge all possible improvemant in these SII hearings. We urge completion of these hearings to get 

0 this plant operational. Thank you.  

rla CHAIRMN FARMAKIDES: Thank you very much. The 

Board shares your concern0 sir W do want this hearina 

US to be expedited; as I said earlier, in the rianner consistent 

with obtaining a full rocord. That is one reason why we 

15 are talI;ing about the convenience of the witnesses.  

16 This is going to take time and effort to bring people here, 

if whereas possibly we could do it quicker in Green Bay or 

in Milwaukew- and this is something the Board must consider 

19and resolve0 

20 We want very much to have your views. We are 

2 very concerned with having this hearing completed at the 

22 earliest possible time. That is our prime concern.  

I 
23 The cost of this hearing is fantastic, when you 

1 calculate the number of people that are herep plus the 

25 number of witnesses that will be brought in. These are 

factors that must be considered. I beg your pardon.  

There is one wmore limited 1pearance0
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MR. LANE: iM. Chairman, my na-me is Howard 

Lane, I'm the Vic resident of Kewaun Bn alIine 
3 

Corporation. X am here to support the request that a fulii 
4 

permit be granted to the nuclea power plant located 

in K eVaunce County of Kewanee, Wisconsin.  

'zThere h been no evidence of environmental 

damage from the power plants now in operation.  

We feel that the continued Supply Of powe: 

eceSsary for ou continued growth and the inlustyrial 

1o growath of not only wae butt our State and our nation.  
M~y con7cern, in1 being hor ,s as a major user 

power-. We are inte.rested in this continuance anid that thidl 

license be granted to the Local plant.  

Thank you.  

CHARMAN FARMAKIDES: Thank you very much.  

1 j1Is there anyone else? 
yes, I see a hand there. Your name, sir? 17 

MR. PETERSON: Herb Peterson, Door County 

Board Chair man.  

20 CHAIRMAN FARMAKIDES: Yes.  

21 MR. PETERSON: I have about a one-minute 

22 atatement.  

23CHAIRMAN F AIDES: Poed con ica.  

24 MR. PETERSON: We feel we need low economical 

25 energy in the Door County area, now with expanded shi pyad
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and within the past few years we had what we say are 

2 Iseven small clean industries, and by clean I mean 

3 electrical energy and gas are the main source of supply, 

4 in the line of small miotors and things like that requiring 

5 many people.  

6 P Also there is homebuilding, subdivisions and 

7 we have several subdivisions growing right now in the 

8 county and applications for 2^.  

9 This is booming from sumner homes and for 

10 hones for retired people who live here year round. That 

t U is going to create a great need for more elecr-Xical 

12 energy.  

13 So we feel in our area we need a plant like 

14 this to qive us low cost, and we appreciate the fact that 

15 jwe have been able to appear here in this area. 11m sorry 

16 IIdon't have a resolution from our Board, but we would be 

7 lhd to furnish one.  

is CHAIRMAN FARMHAIDES: This is sufficient.  

g Thank you, sir. There was somebody else. Your name? 

20 MR. DUPEK4 My name is Anthony Dufek. I am 

2, Chairman of the County Board in Manitowac County. 'I wrote 

22 you a letter requesting an appearance.  

23 CHAIRMAN FARMAKIDES: Yes, sir.  

24 MR. DUFEK: I have a resolution requesting 

25 full licensed operation for the Point Beach and Carlton
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1 nuclear power plants.  

2 Whereas, the Point Beach Nuclear Power Plant 

3 has applied for licenses for full operation of their 

4 second unite and 

Whereas, thjis, plant has been built according 

6 to al1 government plans and guidelines for safe operation 

7 and their previous operation of unit number one has 

8 1performed without incident, and 

9 Whereas, it is without fonndation that the 

10 previous. or future operations of this plant is in any 

Ii1 way detrimental to the environment and it is questionable 

C 5if the special interest groups represent the will of the 

3 majority of our citizens, and 
JA Whereas, reserves of electric energy in this 

15 area and in the State of Nisconsin are grossly inadequate, 

16 and 

17 Whereas, further delays in allowiq this 

8plant to operate will incur additional charges to the 

19 customers it serves because of lack of revenues from 

20 its operations, and 

21 Whereas, this major nuclear power facility ix 

Manitowoc County is only partially operational and full 

2 operation is being needlessly delayed by endless and 

24 costly on again off again licensing decisions and 

25 redundant public hearings, which are a further cost and
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~ dnedlssexpense to. 1the 1-axpayers of our country,. and 

2 W therea.s, a major nuclear power facility in 

* 3 "earby.Kewaunae Coun-ty is virtually completed but faces 

-t~ he came type of delay, 

Now, therefore, be it resolved, t-hat the 

G3 Ma-ritowoc County B3oard urgeatly requests that state and 

7 j~federal reqt'latory agancies take prompt and fizaal 

a j aionto license for- fullI apera tion, these vitally

' jneedaei -uclear poxw-er faities 

This is signed by the Mlanitowoc Cou~nty 

11 izo-rdcosisingof29 gimb2 s on a 26 to -3. vote, and 

~2along~ with it was a cori'Panion- re solution ProviLding for 

1. assistaice durinq. a ndar disastor, and whereby we j oined 

14 jwith our neighbors in neat'by Xewaurise County with a 

15 foliow-up resolution pledging cooperati.on with all local 

16jnt of government1 , and we~ sitiply h~ave parsonnel and 

17 lassistance with back--up cmunicaitions. In other words, 

1wa-I awi Just wanting to, say is there are Aw ides to 

1: 3every story, and _a.f*twcC"uty mcni-e h 

22 i our comimunity and we feel if the Atomic Energy Com~mis

~ fsion with those specifications cannot Yeake them., zigid 

24 enough so that when a plant is built -they can operateo 

2s ithen there is something x--rang with our wlhole sys-, ;am of igovernmnent. Thank you.
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CHAIRMAN FARMAKIDES: Thank you, sir. Is there 

any other limited appearance? 

Sir, your name? 

MR. QUISTORF: My name is Donald Quistorff, I aw 

Chairman of the Kewaunee County Board. I would like to make 

a brief statement on behalf of the Kewaunee County Board of 

Supervisors and also all of the people. of Kewaunee County, 

We understand the purpose for your hearing today 

is for licensing this plant; however, this plant was 

authorized to be built over five years ago, and now when it is 

just about ready to operate, the delay is coming along and if 

it goes on like it did down to the south of us in Manitowoc 

County, they have been ready to operate for practically a 

year or more and havenet been able to operate We can't 

understand why all this delay, 

We urge you to speedily come to a conclusion 

and authorize licensing of this plant.  

And I would also like to back up Mr. Dewane and 

some of the other people urging that the hearings be held 

here. I heard what you had to say about the cost of bringing 

people in, you heard what the Public Service Commissamon said 

that in Madison, what it's costing, how many millions of 

dollars its going to cost us to take and have our current 

because of the delays.  

I think that the plants being here, the hearings
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4A-2 TR ad a should be held here, or at least in Green Bay, if it has to 

be moved from here, at least Green Bay and no further away 

3 than Green Bay. And on behalf of the County Board and the 

4 people of the County, we urge speedy action on this license 

5 application.  

06 Thank you, 

CHAIRMAN FARWAIaDES: Thank you, sir. I think 

8 I can very happily report that all the parties, all three 

9 parties have been very responsible in getting together and 

go voluntarily discovering each other, and also agreeing to a 

it continuous session so that once we began as of today, we hope 

12 to continue to the comnpletion, which we look forward to, 

13 hopefully as soon as pcssible. Once that happens, 30 days 

14 thereafter, there will be a decision, sir.  

Is there- any other limited appearance? 

16 Let's proceed, then, to the opening statement of 

?7 the parties. Before we get that, let me say this: no smoking, 

i8 please, in the hearing room.  

Secondly, if you want to converse with your 

20 neighbor, please do so outside. I have no objections if you 

21 want to talk very quietly to the man or lady next to you,, 

22 but don't talk in such a way that you disturb the other people 

23 that want to listen to the proceedings.  

24 Thirdly, we will start promptly on time at the 

25 end of a recess and the beginning of a recess, so if we declare
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a recess, please be back in time.  

I might also say for the benefit of the pa:rties, 

that we would like to have all exhibits offered completely 

by identifying them not only with respect to your symbol, your 

number, what have you, but also a. descriptive title of the 

subject matter ..nd also please, an approximate number of the 

pages that you have.  

These, then, will be placed into the index of the 

tianscript and it will be much more read ilyrvailable to all 

of us. Don't forget, three copies ill be submitted and submi 

these to the Court Reporters, 

With respect to the gentleman that wants to 

submit some letters, please submit those to the Court 

Reporter, sir.  

Opening statements of the parties.  

The Applicant? 

MR REFROW: Mrs. Chairman, as you know or 

perhaps you are not aware, the Staff has filed a motion as 

to the procedure for hawndling these contentions we have. 1h 

addition, Mr. Chairman, the Staff would like at this time, 

with the Chairman's position, to move out of order as to 

opening statements to put forth a second motion, This has to 

do with providing the Board with witnesses tomorrow from the 

Staff, if this motion is granted.  

I need the opportunity to call Washington to make

t
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QA-4 TRad travel arrangements and have my itnesses on the way up here 

this morning; therefore, I would like to orally move before 

3 this Board to discuss the resolution of the motion which I 

0 filed with this Board and the parties, which is dated February 

5 2nd, 1973.  

6S And second, to move, Mr. Chairman, that beginning 

7 to morrow morning at the 10:00 o clock session, that the Staff 

8 be able to put its evidence in the record in its entirety.  

9 1 would. at that time, present each of the witnesses who will 

0 later testify in this case, put their testimony into the 

it record in written form and thus present my entire case and 

2 have it in the record at that time. If we could take this 

13 matter so it could be resolvedt I could make niy phone call 

14 to Washington and either have my witnesses come up, or tell 

15 them we will not get to that material tomorrow and it would 

16 greatly help the Staff in meeting the Board's -

17 CHMAIRMAN FARMAKIDES: Mr. Renfrow, you are 

18 talking about your February 2 motion? 

19 I MR, RENFROW: Yes, sir,, 

2011 CHAIRMAN FARMAKIDES: The probiem the Board had, 

21 there are two motions for suwmary disposition. Those two 

22 motions may well answer some of the contentions that you have 

23 here, and they will, in some respect, dictate the proceedings.  

24  MR RENFROh: That is true, Mr. Chairman. -If 

25 the Board would like to proceed to summary disposition, perhaps
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we can have a conference, I do need some idea from the parties 

and the Board so I may schedule my witnesses for flights. As 

you well know, the connections to Green Bay are such that these 

have to be made in advance. I need that opportunity so we 

can move forward with this hearing when you are ready, with 

Staff witnesses.  

COAIRMAUN FPMAKIDES: Well, let me ask the parties, 

M~r. Churchill and N 4 .Vollen, do you have any objections to the 

motion voiced by the Staff with respect to scheduling the 

hearing? Mr. Vollen? 

MR VOLEN: I do, Mr. Chairman, very strong and 

serious objections to this motion, 

I also have a somewhat related matter, some 

observations to make with respect to the scheduling if and 

when that becomes an appropriate time.  

CIAIRMAN FAIRMAKIDES: Do yot have obj ect ions, 

Mr. Churchill? 

MR. CHURCHILL: Mr, Chairman, I have no objectioms 

to the Staffs motion, I would like to say one thing, that 

in the nature of our opening stabaments, we have with us Mr.  

Paul Ziemer, the President of the isconsin Public Service 

Corporation. It's a short opening statement, if this argument 

wouldn't take too long, if his argument on these motions 

were to be prolonged, I wonder if we could have Applicant's 

opening statement before the argument.
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4A-6 Tad 

0s
CHAIRMAN FARMAKIDES: 

statement, sir?

How long is your opening

MR. CHURCHILL: About two minutes.  

CHAIRMAN rARMAIDES: How about yours, Mr.

Churchill?

MR,, CHURCIHI: I will have virtually no opening

statement.

CHAIRMAN FARMAKIDS: Your opening statement,

Mr. Renfrow?

MR. RENFR10W: I will waive, Mr Chairman, at

this time.

CI-AIRAN FARMAKIDES: You will waive. Your 

motion is serious0 

Mro Vollenl? 

MR, VOULLEN: Very brief, MIro Chairman.  

CHAIRMAN PARTAKIDES: Look, then, it's 11:00 

o'clock 

MR0 RENFROW: 1tts 12?00 o&clock Washington time.  

CHAIRMAN FARMAKIDES: It is that. I don't think 

a half an hour will make that much difference. Let's go 

through with opening statements, then we will take your 

motion and this will allow the Applicant his time, and we will 

then discuss the motion, since there seems to be objections, 

Mr. Applicant, your opening statement, sir? 

MR. CIURCHILL: Mr. Chairman, I wo.uld like to
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present Mr. Paul Ziemer.  

MR, ZIEMER: Mr. Chairman, my name is Paul Ziemer, 

I am the President and Chief Executive Officer of the Wisconsin 

Public Service Corporation, As you know, we are the builder 

of this plant and will be the operator on behalf of oar 

company, the Wisconsin Power and Light Company and Madison 

Gas and Electric, 

Ever since we started construction of this plant 

in 1968, our engineering staff' and construction staff have 

been diligently working towards completing this plant and 

having it available for service for our customers. And I 

sincerely believe that in so doing, we have met all of the 

criteria and the standards as set forth by the Atomic Energy 

Comission 

I want to reiterate the need for power supply in 

the State of Wisconsin, This is most essential. The Governor 

of the State, Governor Patrick Lucy is interested in reasonable 

industrial development and economic growth. Needless to say, 

we need power supply for that growth.  

Finally I would like to say that I hope you will 

proceed in a most expeditious manner0 I want to assure you 

that you have the full cooperation of our partners, of our 

legal staff, our engineering staff to assist you with thi.s 

hearingo

Thank you very much.
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4A.8 TRad a CHAIRMAN FARMAKIDES: Thank Jou, sir0 

Mr. Churchill, anything further? 

3 MR. CHfURCHILL: No, thatlfs all we have, Mr, 

4 Chairman.  

5 CHAIRMAN rARMAKIDES: Thank you. Mr. Renfrow, 

,3 are you going to waive yours, or do you want a few minutes? 

7 MRo RENFROW: I would like to waive, Mr. Chairman, 

a with the opportunity after the ehtire motions, to perhaps, at 

g that time, present a five-minute opening statement if I feel 

10 it is necessary, I would like to waive it at this timb, though 

I I CHAIRMAN FARMAKIDES: Mro, Vollen? 

12 MR. VOLLEN: Mr. Chairmana, if the Board is inclined 

13 to grant Mr. Renfrowes request, I would like to make a similar 

Tnd 4A 14 request on behalf of Intervenors.  
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CHAIRMAN FARMAKIDES: Fine, we will proceed 

to the motion. Will you present it, Mr. Renfrow? 

Discuss it for the record and for the people in the 

audience, 

MR. RENFROW: Thank you, Mr. Chairman. On 

February 2, the staff fiiled a motion with this Board to 

schedule this hearing on a conting:ent by contingent 

basis. As this Board is aware, there are perhaps 70 

contingents now before it. The staff feels that the 

Board and the parties could best handle it and move for-

ward ina more expeditious manner by handling each of these 

contigents as to the applicant's testinony, cross

eXamination of the applicant; the staff's testimony, 

cross-exzamination of the sta~ff the intervenor's 

testimony and their cross-examination.  

Secondly in that motion, Mr. Chairman, we 

have set forth the schedule. That schedule would go 

forward with the environmental issues first and state the 

reason for this request is that the witnesses, the experts 

in this area from the Argonne National Laboratory and the 

AEC regulatory staff in Washington's schedules can best 

be accommodated so they can work on other problems if they 

are allowed to testify in early February as is possible.  

Second of it all, I have requested 

specifically that the Federal Power Comission witnesses
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who will speak for the contingMents 6.10.1, 6.10.2 and 

26.11 through 6.11.3 be allowed to testify starting I 

3 February 13. The reason for this request is the 

1)A 
Savailability of the FPC at that time, they have requested 

5 that -this Board allow then to participate at that time.  

6 I would respectfully point out that this 

7 Board, as of this dater the testimony to be presented is 

8 by the applicant's witnesses and the staff's winesses. The 
9 intervenor's witnesss will offer no witnesses other than 

to ours. That is their perfect right to do so. However, oux 

i ~witnesses must travel. I would request that this Board 

12 grant us some latitude in presenting our witnesses. We 

13 have put forth a schedule by which we can comply with the 

4 wishes of this Board to have our witnesses here.  

My second motion, Mr. Chairman-

16 CHAIRMAN FARMARIDES: Excuse meo with respectj 

17 to the first motion, Mir. Renfrow, implicit in your 

28 argument is the fact that you think we will be through 

19 with the summary disposition arguments today, i3 that so? 

20 MR. RENFROW: No, Mr. Chairman, 

2 CHAIRMTAN PARMAKIDES: How are you going to 

22 bring in your witnesses tomorrow? 

23 MR. RENFROW: Z have not made that motion 

24 yet.  

25 CHAIRMAN FARMAIDES: That will be your
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1 second motion? 

2 MR. RENFROW: That will be my second motion, 

3 yes, sir.  

S 4 CHAIRMAN YARMARIDES: All right, proceed.  

MR. RENFROW: My second rzotion would be to 

6 allow the witnesses from the regulatory staff to be in at 

7 10 o'clock in thernorning to put their direct testimony in.  

8 I do not think that would take the entire day, wecan 

g handle whatever portions of saumary disposition motions we 

10 have todayr we can put the staff's evidencein on the 

it beginning of the morning of the 8th and any time left over 

I2 we can go right back to summary dispositions if we have 

'13 jjnot disposed of it today

14 I will have witnesses available to begin the 

15 environmental contingents as soon as we dispose of all 

16 summary matters, so we can move forward without any delay.  

17 However, as far as setting forth the schedule, I do need 

at this time the schedule use I an begin to prepare for 

19 this coming week and have the witnesses available.: :withou

20 them sitting around two or three days while the parties 

21 argue on motions.  

22 CHAIRMAN FARMAKIDES: Thank you, Mr. Renfrow.  

23 Ar. Church, you had no objection.  

24 Mr. Vollen, you have an objection. Will you 

state it, sir?



314 

t nMR. VOLLEN: With respect to Mr. Renfrow's 

2 first motion, as I understand it, there are two parts.  

3 Fi:-stg that the case be litigated on a contingent by 

4 contingent basis. It seems to me that that request is 

5 directly contrary to Mr. Renfrow's request in the second 

6 motion that rather than go on a contingent by contingent 

7basis, he be pernitted to put in his direct testimony all 

at the samte time.  

II think Mr. Renfrow is asking for it both 

?0 ways for the convenience of his witnesses. I am sure 

jthat is a relevant consideration, the convenience of the 

2 witnesses. I also think that the orderly and efficient 

handling of this proceeding, puatting the record in the 

status that we can all use at a subsequent point is as 

important if not substantially more important, 

16 We would not object to going on a contingent 

by contingent basis, with one modificationi. that is, we 

would be prepared that the applicant put in their testimon 

on one particular contentionp that that would then be 
19 

oross-examined. That the staff then put in its testimony 

on a particular contention and that that witness be 
21 

cross-examined, but that the intervenors not put on their 

testimony on the contingents until after all the 
23 

24 applicant and the staff's testimony have been put 
in and 

have been subjected to cross-examination for the principal
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1 reason that the witnesses we intend to call at this point 

2 may well testify on more than one contention. It seems 

Ito me it would be hardly efficient or hardly vexy sensible 

4 to bring a witness here to at one point testify on one 

5 contention, and bring him back a week or two weeks later 

6 to testify and be cross-axamined on other contentions.  

7 If ho is available to testify on one contention, he ought : to testify at that point with respect to all contentions 

g he has knowledge about.  

I think I understand that part of Mr.  

I Renfrow's motion and the schedule he presents in his 

2 motion seeks to accomplish that purpose as far as his 

witnesses are concerned. so maybe in that respect, there 

is not too much difference between us..  

CHAIRMAN PARMARIDES: I very frankly don't 

16 see, then, Mr. Vollen, why it wouldn't be possible for 

1 you to designate which witnesses you want to cover con

4 tentions, say A and B or A and B, and then let's take 

those two contentions simultaneously.  

20 MR. VOLLEN: I think the problem is that Mr.  

21 Rerdfrow's clumping, if you will, of contentions, as to 

22 which witness will testify with respect to them, may not 

23 be the same as the witness we waid suggest. That is, that 

24 there may be a different clumping of contentions with 

25 respect to a particular witness.
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The other part of Mr. Refrow's Rotion, Mr.  

2 Chairman, that is a suggestion as to an order in which the 

contention will be presented this Board generally shifts 

4 the environmental contentions first and takes the 

5 radiological contentions thereafter. We very strongly 

oppose that. It will result in very grave indeed 

prejuice to the presentation of our case.  

10 
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CAIRkPAN FARMHAK:I DES: Why, sir? 

FR. VOLLEN:3 As far as we are aware -- let me 

-nswer your question. We have been procee-ding in this case 

from its inception, treating radiological matters prior 

to environmental matters. That is the way our original 

peti4.tion to intervene is written, that is the way the 

discussions went in each of the prehearing conferences that 

we have had with the Bord, that is the way that all 

0 the conferences, formal and info.ma. among counsel for 

the parties, have gone. t wa's not until after last week 

when 1r., irow and I t-lke on the phone prior to the filing 

of the miotion, that I heard it was switching and taking 

environmental first.  

We frankly are not prepared to go on environmental 

i ssues first. We have spent more ti;me preparing the 

radiological on the assumption and with the belief thaL 

those issues would be litigated first, as we uderstand they 

have been in virtually every; if not every licensing 

board proceaing before the Atomic Energy Cormission.  

There is another reason beyond our stated 

Preparation and the way it has always been handled before 

the Commission, and that is some of the radiological 

issues are of the nature that they may, indeed, dispose 

of the entire case. The environmental issues, -as the Board 

knows, our prayer for relief is not the denial of an operating
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license" it is rather primary the conditioning of a license 

2 with respect to open cycle cooling. It seems to me it is 

3 the standard procedtire in most proceedinags to deal with 

those issues that are capable of disposition of the whole 

5 case at the utet 

CHAIRMAN FRK S Wel ipa.rt from that, 

7 your point, then, is that o are not prepared to go on 

8 the environmental po.int at that time? 

9 MR. VOLLEN: That is certainly the most important 

10 reason. Mr.Chairman.  

CIRMAIN FARM'AKIES: Mr.Ra nfrow),q you were 

saying that the reason wrhy you would like to switch is 

I3 f or' the cOnvenienice of your witnesses? 

i MR. RENFRO : Well, yes, Mr. Chairman.  

is Quite frankly, the Argonne National Laboratories are now 

16 involved in aniother project in Iowa and the draft and 

17 final statement is out for a 45 day review, They have 

18 the opportunity to testify now, If they are allowed tc 

19 testify, they can testify during the hiatus period; 

20 if they are required to coni in in late February or e arly 

21 Marcho it will be at the same time that the final is out 

22 and they will not be able. to co forward.  

CHAXPIMAN F.A.RiARAKDES: Al riqht, I will hear 

your eabuttal later. Mr! Vollen, continue. I just wanted to 

25 be sure that that point is cIea.r.
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4o-3 Excuse me for interrupt.ng yot.  

MR. VOLLEN: :1 I o; offer my rejoinder to 

3 Mr. Renfrow's rebutal until he makes it then, but I would 

Jlke the opportunity to do so.  

5 Even after I heard from 4r. Renfrow last 

6 week and saw his motion we nevertheless continued with 

7 or preparation for the radiological hearings because 

S we 'elt, and still believce that is the appropriate way to 

9 proceed. And we couild not put ourselves in the peition 

CO of not continuing for preparation of the radiological 

11 on the feeling or guess that perhaps ir, Renfrowis 

12 motion might hav e a and therefore we would not 

I'l have gotten 'very far w .ith our preparation oni eitlher of the 

14 case~s. So in fact when we start the substantive litigation 

15 of the environmental issues prior to going to the radiological 

16 issues, we would not be prepared.  

17 We agree with one part of Mr. Renfrow's thoujht 

h that there is nothing particularly sacred about l itigatina 

d thez contentions in the order in which they happen to be 

20 numbered now before the Bploard or in the petition originally 

21 intervening. We would suggest the following order of litigatiz 

22 the radiological contentions.  

23 CHAIRMAN PARMAKIDES: Excuse me, can you relate 

24 it to the motion, sir? 

25 MR. VOLLEN: To M Renfrow's motion, you mi.iean,
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Mr. Chairman? 

CHAIRMAN FARMAXIDES: Yes, that is what we are 

discussing, 

MR. VOLLEN: Yes, sir. Weall, let me say, Mr.  

5 Chairman, the list I would like topresent to you at this 

6 time is relatively short, It does not cover all of the 

7 tontertions, it merely lists a number of radiological 

8 contentions which we think are perhaps the most important 

9 and are perhaps those that will require the most in-depth 

10 presentation o-f the evidence.  

I p r enAIRMANion FARMAKIDES: All right. Go slowly, 

12 then, because X want to read Mr. Renfrow's motion as you 

i3 are going through here, or rather his list.  

14 MR. VOLLEN3 Fine. Mr, Chairman, we would 

1S propose to start with contention 3.12.3, then contention 

16 3.12.5, 3.12.4.2.1, contention 3.12.4.1, contention 

17 3.12.4, contention 3.12.2 -

1g CHAIRMAN FARMAKIDES: Hold on that one.  

1o 3.12.27 

20 MR. VOLLEN: Yes, sir.  

21 CRAIRMAN FARMAK IDES: I don't see that 

22 a-pearing on the motion.  

23 MR. RENFROW: It's on the third column.  

24 MeRow. KEANE The last column, about six or 

25 nine down.

it
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4 I CHAIRMANZ-i FAIRMAUDES: Hold it.  

2 I have got it now.  

3 MRo VOLLEN: Contention 3.13.2.1, contention 

4 3.16.3, contention 3.16.2, contention 3.14.2.1, contention 

55.4.  : At the conclusion of those contentions being 

7 litigatedo Mr. Chairman, we would then be agreeable to 

a continuing the contentions of the radioloqical matter, 

9 either in order or any order that a party says on a 

10 reasonable basis. Thereafarv after all the radiological 

11 contentions, we would proceed to go to the environmental 

22 contentions.  

13 CH1AIRMAN FARMUAIDES: You are saying, as I 

14 understand you, Mr. Vollen, frankly you would accept Mr.  

15 Renfrow's motion as to the order of contentions that he 

f6 has got here on Page 12v except for those 12 you have listed? 

17 ~MR. VOLLEN: Nor sir.  

CHAIRMAN FARAKIDES: That is what I understood 

you to say.  

20 IR. VOLLEN: No, sir. I guess it's true that 

21 I would accept none of Mr. Renfrow's orderp Mr. Chairman, 

22 unless if we took them in the order we proposed first.  

23 CHAIRMAN FARMLAKIDES: Yes.  

24 MR. VOLLEN: Thereafter, we would go not in the 

25 order he has theme but go in the order he has with respect
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to the radiological contentions. He ,lists the environmental 

2 first; after the comple,"tion of the radiological contenticons, 

3 I would then be prepared to litigate the environmental 

4 contentions in the order he lists them if he so chooses.  

I think the remaining portion of Mr. Renfrow's 

6 request that I need to respond to is his motion to permit 

7 his witneses to come in tomorrow. As I noted at the 

8 eginningp it seems to me that that is directly inconsistent 

9 with his notion of going contention by contention. I 

10 appreciate the problems he has in scheduling witnesses, 

11 but I think we all have problems in scheduling and we have 

12 to live with the facts of life.  

33 I share the Board'ls problem, what I think is 

24 the Chairman's problem about putting in evidence which will 

is involve, it seems to me, the cross examination or at least 

16 a voir dire on at least the qualifications of the witnesses 

17 and on the admissability of the evidence when it's presented 

is at the time when there are motions for summary disposition 

19 pending, motions which I think could potentially dispose 

20 c- the entire matter without litigation. The Intervenors 

21 have so moved, and the Applicants0 I think, have so moved, 

22 That is hardly efficient -

23 CHAIRMAN FARMAKIDES: The Intervenors have 

24 moved for summary disposition? 

25 MR. VOLLEN: We have, Mr, Chairman.

I
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CHAIRMAN FARMAKIDES: I have not received it 

2j yet.  

MR. VOLLEN: I see. Well. let 'ma interrupt 

4 this train of thought -

5 CHAIRMAN2' FARM.1AKIDES: You can continue your 

6 train of thought, I just wanted to be sure that you 

7 understand we have not received your motions.  

MR. CIURCIILL: Excuse me, I am very sorry.  

9 It's the Applicant's position, M. VO11en called e 0 

10 he had telecopied my copy of the motion, and I said I 

1t wmould send it ov r to you and I failed to do this.  

12 I apologize" 

I CHAIP4AW FARNAKIDES: When was this? 

14 MR. VOLLEN: Mr-. Chairman, it- was airmailed 

15 from our office in Chicago on Saturday the 3rd.  

16 Monday, when I talked to 1r. Churchill,, he asked if 

17 they could send their representatIve in Chicago over to 

I' my office to pick up a copy of the motion and telecopy it.  

19 In a telephone conversation later in the day 

20 on Mondayv I asked him if they would -Kerox a copy and send 

21 that copy over to the Board with his motion that he was 

22 sending to the Board, 

23 MR. CHURCHILL: I thought our people had taken 

24 it over to your office. If you haven't gotten it, obviously 
25 we didn't,
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4c-8 1 CHAIRM4AN FARMAKIDES: Look, I recogniize the 

2 parties have been trying to expsdite this, and this is one 

of the problems. If we had sent the m by mail, it would have 

A been an additional three or four days beyond that, so 

5 at least you tried to solve that problem but something 

6 happened, I will receive them, 

7 Continue with your arguuant. Mr. Vollen, and I 

p will receive yoir motions.  

comleed MR. VOLLEN: I thik I have essentially 

completed my response, Mr, ChairIman.  

11 CHAIiMAN FARMARIDES: All right.  

1. MR. VOLLEN: That is, to sum up, we oppose 

2.3 both of Mr. Renfrow's motions.  

N ay I at t1his time presen't copies of the 

Intervenor's motion for sumnary disposition and certificates 

16 of service? 

17 tCHAIRMAN FARMAXIDES: The other parties have 

already received copies? 

19 M VOLLEN: That is my undersnding, 

C2AIJRMAN F2ARAKIDES: Is thatcorrect, Mr.  

Curchill? 

MR CHURCHILL: Yes.  

CHARMAN FARMAKIDES: Mr. Renfrow? 

24 MRo RENFROW: Ye.  

25 MR. CHURCHILL: Mr. Chairman, may I be heard
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on these two motions? 

CHAIPMAN FARMAKIDES: Yes.  4 Let me just accept these motions. Mr. Churchill? 

16 7 8 

19 

214 

25 16 '17I P18 19 20 

21 

251



3,MR. CHURCHILL~: Ido m~ore than merely not 

2 object to Mr. Renfrow's motior., I supporzt it. For us it 

-'I is also much more convenient to go forw,,ard with our 

4 environmental witnesses first. It just so happens that 

5 nearly al of our technical witnesse-s on the radiological 

6 s i de are Just in over their h'eadis right now working on 

7this project and others, and in the nextt couple of weeks, 

a it is much more convenient for our environmental people.  

9 CHRIRAN! YAITAKIDESg But M14r. Churchill, if 

I 11 understard you you are basing your argumenits on 

ovenianoe and riot a question of whether you can proceed 

Sjor not. See Mr. Vollen's problem~ as he states it, is 

13he cannot proceed in the environnvental phase because he 

14thought there would bo ia difforent schedule. You are 

15 saying your position is convenience, is that correct? 

16 1 - MR. CHUR.CHILL: it's primarily convenience, 

17 but there probably are some i2:reconailable problems. For 

~ example, the Point Beach hearing is going on today, and 

that entails I understand similar stand witnesses and 

aoWestinghouse witnesses. We have not seen a list or an~y 

Sindication that Mr. Volle hao any environmental witnesses! 

at all., Testimony was supposed to have been in .aot 

23Monday and we savy nothing.  

24 we were requested formally for witnesses and 

125 fne had anything to do with environmenrtals. 2-t has been
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1 our understanding all along that this case was to be 

2 completed as a group, that discovery was to be over. We 

3 ended up with a stipulation we all are attempting to have 

4 our entire case prepared. It comes as a surprise to me 

5 that he would have one half of his case ready and not the 

6 other half.  

7 1 would also like to reiterate what Mr.  

8 Renfrow has said about the facts that both the staff and 

9 the applkants have to produce a virtual army of witnesses.  

&0 And we are the ones that are producing the witnesses, we 

are the ones that in spite of the fact that the inter

12 venors do not concede to have the burden of proof or the 

73 burden to go forward or even to nut on any direct 

14 testimony, we have to bring our witnesses tomake the case.  

j5 So I would urge that the Board take into consideration the 

16 convenience of our attempting to schedule the witnesses.  

17I might add that I ag-ee it is difficult righ 

i8 now to set and ir:on all of these contingents, We are 

19 going to have conflicts, and I would hope that to a 

20 certain extent if we do have conflicts, there will be a 

2I little flexibility. But basically, we would like to 

22 proceed along the lines Mr. Renfrow has suggested.  

23 Now as to Mr. Renfrow's section motion, he 

24 would like to bring all his people here tomorrow, as I 

25 understand it, and introduce all the staf;f's testimoy
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then as we go through contention by contention, the 

2 requisite witnesses will come back and be cross-examined 

3 and so on. I would to do that, but I can't bring all my 

4 people here on Thursday or Friday. My suggestion would 

5 be that Mr. Renfrow be allowed to go ahead with that and 

6 that I would introduce all the applicant's testimony on 

7 Priday by affidavit, at which time when that contention 

6 came up for hearing., the witnesses would be there and 

9 they could be subject to voir dire and any other cross

to examination. There is a very practical reason for this.  

II CHAIRANM FARAKIDES: The thing that disturb& 

12 me, Mr. Churchill, #aithyour thoughts and Mr. Frenfrow's 

23 and Mr. Vollen's, all three ofE you her-e are making this 

14 far more complex than it needs to be. We are going to get 

15 into a lot more issues that need to be raised if we 

16 dispose first of the motion for summary dispositions.  

17 The thought that comes to my mind is that 

1s we are asking for an awful lot of problems that will be 

1g really our own doing. Why in the world can't we take the 

20 motions for some of the dispositions first and then go 

21 into contentions.  

22 Now I am sorry, Mr. Churchill, I didn't mean 

23 for you to be completed with your argument, pleassproceed.  

24 But I just want you to understand the Board's position.  

25 MR. CHURCHILL: Well, my reason is simply thi
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1 record is going to be very long. There has never been an 

2 AEC hearing, to my knowl-edge, that has anywhere near the 

3 73 issues we have here* It's going to be very convenient 

4 to have all the direct testimony in at once, and I don% 

5 see how it prejudices anything.  

6 I would think it wouldn't take but a few 

7 minutes to get all of mine in. I would introduce the 

8 PASR and our environmental record and all our direct 

9 testimony at this time in writing in documentary form in 

10 Jpossession of the parties. That would get it physically 

il into the record at one place. I wouldn't mind an 

12 interruption in the motion for argument on the summary 

.3 disposition just to do that and I wouldn't need a lot of 

I4 people. I think I would need one witness for the FASR 

?5 and the environmental report.  

14 CHAIRMAN PARMAXIDES: Thank you.  

yM71r. Renfrow? 

is MR. RENPROW: Very shortly. Mr. Chairman, 

19 due to your remarks I wil1l be glad to modify my stand on 

20 putting the witnesses in, however I have need to know the 

21 length of time that the parties and the Board expects 

22 summary disposition to be taken care of. At that time I 

23 would then try to bring my witnesses here if we agreed to 

24 the basic concept of putting testimony in at once.  

25 I would like to reiterate, the staff does

1
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I take that position that it would be more convenient, 

2 Like Mr. Churchill, I have to get the safety evaluation 

3 and the final environmental statement in.  

4 1 CHAIRMAIN FARMAKIDES: That doesn't cause any 

5 problem, Mr. Renfrow. And look, with respect to the 

6 summary disposition, as soon asyou people argue before us, 

7 we are going to recess--I doni't know how long it will 

8take, but it certainly won't take more than an hour. We : have already gone thro th all your material, the applicant 

TO and the staff's. And we are just now--we haven't gone 

it §through it yet, we just now have received the intervenorI 

material, so we have to go through all that additional 

13 material in light of your arguments. And we will rule 

14 either in an hour or so, and I expect this will happen 

15 today or tomorrow. We are not going to take much time to 

is rule.  

I7 We have discussed this among ourselves, and 2 we are able to move. Now if this changes your motion, 

19 then, Mr. Renfrow, let's take a recess and you might want 

20 to reconsider your motions, perhaps you might want to talk 

21 to Mr. Vollen and Mr. Churchill and discuss further in 

22 light of what I have just told you, how you want to 

23 proceed.  

24 MR. RENFROW: I think it depends more, Mr.  

25 Chairman, not on Mr. Vollen or Mr. Churchill or myself,
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2 Board requires it to be argued.  

3 CHAIRMAN FARMARIDES: Which motion, sir? 

4 MR. RENFROW: The motion for summary 

5 disposition. We have asked for specific facts, we have 

6 set forth a statement of material facts not in issue and 

7 the staff expects and will respectfully request that this 

8 'Board rule on each and every one of those facts.  

9 CHAIRMAN FARMAKIDES: On that point, Mr.  

go Renfrow, have no doubt, we agree with your motion on that.  

t Wle will tule as to the material facts.  

12-I MR. RENFROVe Thank you. Now, the question 

13 the staff has is the extent of argument which the Board 

14 will reqtfire or may request that the staff take forward.  

15 CHAIRMAN FARMAKIDES: That may take some 

16 time, because I want to have a complete airing of all the 

17 parties, 

i MR. RENFROW: I expect so. Now mvy position 

19 is not that I want to impose or creat-e problems, I do not 

20 want witnesses to the AEC regulatory staff to fly out to 

21 Kewaunee, as freezing as it is in the winter, and sit 

22 a half a day and lose ten man days of work time on other 

projects across the country.  

24 Once again, Mr. Chairman, let me get back to 

25 !my motion, the discovery took place, the parties cooperate
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I and mounds of material were presented by the stafff. It 

2 Iwas completed by December 26, the staff is providing the 

3 witnesses in this case, the intervenors have not identi

4 fied one witness which they will call.  

5 I respectfully urge this Board that in that 

6 situation with the discovery completed, that we fgo forward 

7 with the staffus iItnesses. I believe I have presented 

8 to this Board an argument by which the staff's witnesses 

g will be severely inconvenenced. The Commission itself, 

10 as far as its overall policy is concerned will be terribly 

it thrown out of whack.  

12 All I at requesting is that we proceed with 

13 the witnesses who everbody agrees are going to have to 

14 take the stand, in an order that can be accommodated.  

15 CHAIRMAN FARMAKIDES: Excuse me, did you say 

i6 that the intervenor's witnesses, insofar as he has 

identified them to us in his motion which is in the reply, 

I8 Mr. Vollen's reply dated January 30, 173, intervenor's 

19 response to paragraph 11-A to the pre-hearing order of 

20 January 10, 1973: "Counsel for intervenors has orally 

21 requested counsel for applicant and counsel for regulatory 

22 staff to make available certain persons." Are those 

23 persons identified? 

4 ,MR. VOLLEN: They have been identified to the 

25 staff's counsel and applicant's counsel, Mr. Chairman.
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CHAIRMAN FARMAKIDES: Mr. Renfrow, you say 

they have not been identified? 

MR. PENFRON: No, sir, what I say is that they 

4 are identified as staff witnesses. He has identified two 

5 persons to me and they will be presented as partcf my case.  

6 They are testifying in the case0 

7 CHAIRMAN FARMAKIDES.: As part of your direct 

8 case? 

I R. RENFROW; Yes. There are no environmental-

10 both of them are radiologica'l witnesses. He has identified 

It toe'a. Neither one of them are environmental witnesses.  

I CHAIRIMAN FARMAKIDES: Is that correct, Mr.  

13 Vollen, are they both radiological? 

14 MR. VOLLEN: Frankly, M Chairman, I thought 

15 the numrrber was three; whether it was two or three, Mr.  

16 .Renfrow's representation is correct.  

CHAIRMAN FARMAKIDES: Well-.

.gMR. VOLLEN: We have not reviewed the documents 

19 that appliciantes staffis offering on the environmental 

20 'issue.  

21 MR. RENFROW: Mr, Chairmian. on December 26-

22 CHAIRMAN FARMAKIDES: Mr. Renfrow, hold fast, sir; 

23 hold fast, 

24 MR. RENFROW: Excuse mie, 

25 CHAIRMAN FARMARIDES: Mr. Vollen, this has
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caused some concern to the Board. We have received your 

response to Paragraph 11-A in which we directed you file 

testimony, and we did so not only as we stated earlier to you 

4 with respect to Paragraph 4 in our first prehearing 

5  conference order, but also as we stated in the prehearing it

6 self on Jafjurary 10. And also we had, of course, notice of 

your intervenor's Answer to Notice of Hearing dated October 

25, 1972 wherein you state in paragraph 3, rIntervenors 

9 intend to appear and present evidence in connection with the 

10, issues that they controvert as framted by the process of i discovery.  
Well, now, discovery is finished as I understand 

your response to Paragraph 10--I am sorry. 11-A. the 

1 witnesses that you are go.ng to be putting on are hostile or 

15 adverse and are unavailable, Therefore: you have orally 

is requested counsel for the applicant in this to make people 

17 available for you.  

First you say you can't present a direct testimonyo 

19 then the next breath, the next paragraph, you say n fact that 

20 you are going to put on direct testimony, To us, this seems 

21 as though this is an element of surprise to the other parties 

22 where, for example, the names of the people, the typeof 

23 material that you want has not been delivered to them.  

24 What I man, does the depositionso Interroga

25 torieso any number of methods of obtaining your direct from
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these hostile witnesses. You didn't do it.  

I would like to hear your explanation, sir, 

3 MR. VOLLEN: Yes, sir. We did not take 

4 depositions, we did not serve Interrogatories for the reason 

5 that all of the parties agreed to engage in discovery in an 

61 informal, across-the-table kind of procedure, which I think 

7 will work. It is not correct, Mr. Chairman, to say that I 

did not identify the namTes of the witnesses to counsel from 

9 whom I requested that they be made available.  

TO I told Mr. Renfrow, I told Mr. Churchill the 

names of the witnesses I wanted, I told them the numbers of 

the contingents upon which I wished to interrogate those 

1 witnesses as part of our direct case, I could not propose 

4 and offer to the Board direct written testimony as to what 

15 those witnesses would testify to because I don't know 

26 precisely what they will testify to indeed when they are put 

37 on the stand; whether as a reat of their being voluntarily 

i8 produced by counsel or as a result of the Board issuing 

29 subpoenas at my request and the subpoenas being served, they 

-0 will be put on the stand as under cross-examination. Because 

21 they will be hostile or adverse witnesses. Icannot, therefore

22 presume to present to the Board what their testimony will be.  

23 

25i



5-I 1 

2 

3 4 

5 

6 

7 

3 

16 

18 

20 

~21 

S24 

25

336 

CHAIRMAN FARMAKIDES: So you are saying then 

in response to my question that you could not have 

obtained depositions because of the fact that the volun

tary discovery route precludes you from doing so? 

MR. VOLLEN: it did not preclude. i'm not 

saying that anyone ever told me that I might not take a 

deposition. I saw no purpose for taking depositions in 

'light of the kind of discovery that was going on.  

Indeed, if my recollection is correct, the 

one point at which depositions came up in the context 

of this proceeding was the question of how response would 

have to be made for motions to summary disposition, and 

at that time I suggosted that the discovery procedure be 

informal and because I had nothing of record factually to 

use to 6ppose potential motions for summary disposition, 

then I would need to take depositions.  

The response to that was the agreement that 

you referred to earlier, Mr. Chairman, that statements as 

to what facts that we believe could be presented would 

be offered.  

So no one barred me no one said that we 

could not take depositions.  

The clear understanding that I hade and I 

think that all the parties had throughout the entire 

course of this proceeding was that discovery wotlld be
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1 conducted informally, that we would not go through the 

2 technical legal procedure.  

3 I don't think there is anything inconsistent, 

4 Mr. Chairmanr between our having said in our answer to the 

5 notice of hearing that we intend to appear and present 

6 evidence, and that we controvert findings by the Board or 

7 by the Commissicn appropriate for the licensing of this 

a plant, and our not having presented direct written 

Q itestimony, at this point simply becnause we don't have the 

jo direct written testimony.  

11 CHAIRMAN FARMARIDES: Mr. Vollen, well, we 

i2 have told you before, and we will reiterate, that we will 

13 allow you to put on your case through cross-examination.  

4 fNo doubt about that.  

However, we want to be assured that we are 

V6 Inot engaged in some frivolous action here.  

i7 IWhen we say we are going to allow you to put 

8 Jon your case through cross-examina.tion I want something 

g more than a fishing expedition, sir. I think that you do 

20 have a burden frankly.  

21 The Intervenor has raised the contentions 

22 here that, of course, have led to this hearing. And our 

23 purpose here is to resolve those contentions.  

24 The thought comes to mind, however, what does 

25 the Intervenor do once he makes a contention which in some
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respects is an allegation. It's very similar to a plead

2 
ing.  

Well, under our hearing procedures I think 

41 that we have permittdd the Intervenor to make ths contenticjn 

and then the applicant by reason of the fact that he has 

presented a prime facie case supposedly for his 

application will go on first But then what does the 

Intrvenor do? 

We think that the Intervenor during cross 

must show some material objective. He must have some.  

11purpose, some material purpose that he intends to explore 

12cduring cross-examination.  

We will ask you, sir, during the appropriate 

time what purpose is it that you want to develop during 

your cross-examination.  

16 What i the fact that you are going to 

elicit during cross-examination that you want placed in 

8 levidence in support of your contentions. Insofar as 

10 that is concerned, there is a burden.  

20 

21 

22 

23 

24 

25
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MR. VOLLEN: Mr. Chairman, I understand that 

the Board will inquire as to the puxpose of a line of 

cross examination. In my mind that is not tantamount to 

a burden.  

CHAIRMAN FARMAKIDES: It's a burden, sir, 

in the-sense that you must identify for us the material 

fact involved.  

MR. VOLLEN: In that senser, Mr. Chairman, 

I understand. If you are talking about some other kind 

of evidentiary burden on the Intervenors, I think from 

the prior prehearing conference our position was that we 

respectfully disagree with that position, and it is well 

known.  

If that is the Board's position nevertheless, 

if the Board will identify for us what the burden is we 

have to sustain we wi.ll certainly make every effort.  

CHAIRMAN FARM4AKIDES: I have just done so.  

MR. VOLLEN: Very good, sir, and we will certainly 

make every effort to sustain that obligation.  

Going back, Mr. Chairman -

CHAIRMAN FARMAKIDES: I thought you were going 

to add more to thisc 

Looke let me make one more thought with 

respect to this issue, because I think it's important, 

and I think we batter lay our ground rules here so we
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5-2-2 I understand each other. Let's be very clear. This Board 

2 is here to develop and it will develop a full and complete 

a record.  

4 We will11 welcome your contribution in the sense 

5 of developing a complete record. Any party's contribution 

6 is very much welcome.  

7 We, as a matter of fact, solicit your contribution 

8, However, if a party cannot contribute he has no place here.  

9 If a party cannot contribute to a contention, 

10 sir, he has no place here.  

2 I f a party can contribute to a contention in 

the sense Of through cross obtaining a material fact that 

13 is probative or that goes to the proof of that contention, 

14 fine, we want that.  

15 So lets be very clear in that sense I see 

16 a burden, and that burden is a burden that is on you, 

17 the Intervenor, 

18 Now, I want that burden discharged, and I hope 

that in our discussion this morning with respect to this 

20 motion made by Mr. Renfrow, and also the motions tomorrow 

21 on the summary disposition, or this afternoon, that this 

22 can be kept in mind.  

23 MR, VOLLEN: Mr. Chairman, I would respectfully 

24 urge that you and the Board reserve a ruling as to whether 

25 or not Intervenors have made a contribution to this proceeding,

I
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whether or not we offer direct or whether we make it through 

2 
cross examination until the evidence is in before the Board.  

CHAIRMAN FAMIAKIDES: Exactly. But don't forget, 

Mr. Vollen, what I am -aying, and that is that on the 

record I need from you before we proceed with respect to a 

6 contention your thoughts on what are the material facts 

in the contention that you are going to prove through' your 

cross, 

9 roIR. VOLLEN: I guess perhaps then, Mr. Chairmanp 

10 there is a very serious misunderstanding or disagreement 

between us as to what the Intervenors or any party's burden 

12 is on cross examination of a witness.  

If a witness puts in direct testimony seeking to 

14 establish a particular fact, it seems to me that on cross 

15 examination the cross examining party need not establish a 

16 fact, whether contrary to or consistent with that fact, 

17 Quite the contrary. The ordinary purpose of 

16 .cross examination is to create a question or maybe if you 

19 create a question or impeach the credibility -the facts 

20 ought to be established by the direct.  

21 CHAIRMAN ;FARMAKI(DES: You misunderstand me, 

22 Mr. Vollen. Look, I am saying that before we get into 

23 the direct I would like to have from you the material fact 

24 that you feel will be probative and will offer proof of 

25 your contentions, sir.
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I I want to know, what is it that you are going 

2 to show during your cross examination. Let's put it 

3 succinctly. The reason for that, I would like to have from 

4 pu a showing of what it is that you are concerned with 

5~ with respect to a certain witness.  

6 MR. VOLLETN: And it may be, Mr. Chairman, that 

7 my answer to that question with respect to some of the 

8 contentions is that what we seek to show with our cross 

9 examination is that that direct testix-mony cannot be believed 

10 and the Applicant has not sustained its burden of proof 

it with respect to the iasues in controversy before this 

12 Board.  

13 CHIAIRWN FARM1AKIDES: Ifthat is your answer, 

14 sir, we will accept it, but we would then hope that you 

15 would show it.  

iG MR. VOLLEN: We would hope to show it indeed.  

17 CHAIRMAN P'ARMAKIDESz All right, fine, 

IS Let's proceed then. Are we understood now? 

19 Are all.the parties clear on this? 

20 All right, let's proceed.  

21 MR. VOLLEN3 With regard to the question of 

2 scheduling now, and witnesses and putting in direct testimony, 

23 perhaps there is not really imch difference among the parties.  

24 If I understood Mr. Churchill's suggestion as 

25 to what he wanted to accomplishe it was simply the physical
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c;-2-5 1 reproduction, if you will, of his direct testimony in 

2 one place in the transcript.  

3Now, if that is what he wants to accomp)lish, 

and if that is what Mr. Renfrow wants to accomplish, we 

5 certainly have no objection to such a procedure in which 

6 the court reporter could type it all in one place.  

7 In our mind that would not mean that that 

8 testimony was in evidence until such time as the sponsoring 

9 witness was available to be voir dired on ,his qualifications 

hi to so testify and on the admissability of the testimony.  

So if that is the objective, the physical 

2 placing of direct testimony by Applicant and by the 

13 Staff in one place in the transcript we have no objection.  

14 If, on the other hand, there is something 

15 greater to be accomplished, if they intend to have cross 

16 examination tomorrow and so on, am back to my same 

1y proposition that I enunciated earlier, 

8 iI must say that pe':haps the whole proceeding 

19 is coming full circle.  

20 I represent Intervenors in three cases before 

21 the Atomic Safety & Licensing Boards, and I have been told 

22 in each of those proceedings that the fact that we have 

23 chosen to intervene in more than one proceeding cannot 

24 delay any particular proceeding.  

of It seems to me now we are hearing the same Mnd 

of thing from the Applicant and from the Staff that
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because of other proceedings they want to move this one 

2 around and move the schedule around and so on.  

3 I think we all have to try to accommodate each 

other, but the fact that there is another-proceeding pending 

5 somewhere has never been sufficient grounds in any of the 

6 cases I have been in to cancel another proceeding.  

CHAIRMAN FARMAKI7DES: I agree vexy much with 

you on that. There is no other case insofar as I am 

concerned that is going to interrupt this case. This is 

10 our case, and so far as this being our case, we are requesting 

U1 to Move it- quicklyo 

12 So I won't really hear anything at all that 

M3 talks to delay because of another case going on. But 

14 go ahead, Mr. Vollen.  

15 MR. VOLLEN: That's all I really have. I think 

16 I have made my position clear on the respective motions of 

17 Mr. Renfrow and the order of proceeding.  

18 I do have, Mlr.Chairman, one other scheduling 

to matter which I would like to call to the attention of 

20 the Board at the earliest appropriate date, 

21 I donut know if you would want to dispose of 

22 these motions first or whether you would like me -

23 CHAIRMAN EARvMAKIDES, Let" s stay with this 

24 particular of M1r. Renfrowe and I am beginning to see that 

25 there is a possibility here that you three might agree with
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respect to some aspects of this motion.  

We have been at it for about an hour and 45 

minutes. Let's take a 15 minute recess and the three 

parties, Mr. Churchill, Mr. Renfrow and Mr. Vollen will 

meet with the Board for 15 minutes and we willreconvene 

at 12:00 o'clock.  

We will go until 12:30 thereafter, and then 

we will break for lunch. We are in recess.  

(Recess had.) 

CHAIRMAN FARM-A1IDES- Let's go back on the 

record for just a minute.  

The parties are in serious discussions.  

It has taken longer than 15 minutes. We are going to 

continue those discussions. We think they are very 

worthwhile. We will now take our luncheon until 1:15.  

(Whereupon, at 12:05 p.m., luncheon recess 

was taken to reconvene at 1:15 p.m.)
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AFTERNOON SESSION

(1815) 

CHAIRMLAN FARMAKIDES: We will commence the 

hearing. Did the parties, during the recess, reach an agree

ment? 

Mr. Renfrow, it was your motion.  

MR. RENFROW% No, Mr. Chairman, I believe I will 

report the state of the record, we reached no agreement 

whatsoever.  

CHAIRMAN FARMAKIDES: You did not. All right, 
let me, then, the Board would then like to ask Mr. Renfrow 

to state his motion again for the record with emphasis on 

exactly what it is your motion that you submitted to the 

Board does not, as the Board reads it, does not fully set 

forth the motion that you stated earlier.  

And we would like very much to have the motion 

restated as you would like to have it considered by the 

Board, 

MR. RENFROW: Fine, Mr. Chairman. The regulatory 

staff would move: 

One, that the schedule set forth in Page 2 of 

our motion dated February 2nd, 1973, be adopted as the 

schedule by which this hearing is to be conducted.  

Two, the regulatory staff would request i;hat this 

hearing be conducted on a contention-by-contention basis
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6A-2 TRad 

0
following this schedule; and that the Applicant have his 

direct testimony admitted and be cross examined, the regulatory 

staff put on their direct and the staff be cross examined, 

that the Intervenors' direct, if he has any on that particular 

contention, be put in, then he be cross examined.  

The third point that the regulatory staff wishes 

to make in its motion 

CHAIRMAN FARMAKIDES: This is the p oint that is

MRO RENFROW: This is the point that is not 

included in the motion which I supplemented to the Board 

this morning, sir.  

CHAIRMAN FARMAKIDES: All right, let's hear that 

point.  

MR. RENFROW: After our conversations, I will go 

so far as to amend this fact, after the motions for summary 

dispositions have been disposed of, the regulatory staff would 

move at that time to put its entire case into the record; 

that any voir dire that is to be conducted with the parties 

and the qualifications of the witness and the admissibility 

of that testimony be conducted at-that time.  

The Staff does not state, nor is it putting in 

its motion that it wishes cross examination to be done on that 

testimon;:.r at that time, merely that the Board rule, based upon 

the objections of any party if there are any, whether or not
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the evidence itself meets the prima facie case of being 

capable of going into the record.  

Those are the three parts of the motion that we 

now have before the Board.  

CHAIRMAN FARMAhIDES: Okay. Now, I would like 

again to hear response to, let's say Sub Element 3 of the 

motion from Mr. Vollen.  

MR. VOLLEN: Mr. Chairman, we object to all 

three parts of the motion. I think the strength of our 

objection is in that order; we object most strenuously to 

Point 1, second most strenuously to Point 2 and we still 

object but not as strenuously to Point 3 as we do to Point 1.  

CHAIRMAN FARMAKIDES: Please talk to Point 3, 

I would like to again focus on that facet.  

MR, VOLLEN: Well, the objection is that it is 

inconsistent with Mr. Renfrow's Part 2. It seems to me he 

is talking on one hand about putting in all of his testimony 

at one time, and then in Part 3 -- that is Part 3, and Part 2 

he is talking about contention-by-contention.  

If that point would accommodate him and if the 

Board thinks it's desirable to accomplish that, then the 

strength of our objection to Point 3 is not a great one.  

CHAIRMAN FARMAKIDES: Thank you. Did you have 

anything further to add with respect to Part 3 of his motion? 

MR, CHURCHILL: Only, sir, that we have no



6A-4 Tad 

nd 6A

10 

2 

13 4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

198 

20 

21 

22 

23 

24 

25

350

objection to Part 3 and we would support that that is mot 

convenient to the Staff's witnesses.  

CHAIRMAN FARMAKIDES: Okay, thank you.  

The Board is going to defer ruling on this motion 

until tomorrow morning at 9:30 in this room. We will commence 

at 9:30, 1 don't know where the 10:00 o'clock came into the 

discussions earlier, but 9:30 it will be unless the parties 

want to make it 9:00 o'clock.  

It's convenient with the Board if it's convenient 

with the parties; I know there are some transportation problems 

coting in here, that is why I said 9:30.  

So let's leave it at 9:30, the Board will rule 

at that time with respect to the amended motion of the Staff.  

Now before we go any further, I have a package of 

materials sent to me by the Applicants which I have not 

read. I would like to know what it's all about; supposedly 

it's proprietary, and I want to, on the record, indicate to the 

Applicant thet I am concerned that this was s.ent to us in the 

way it was. I don't see the value of it insofar as this 

proceeding is concerned, it relates to Point Beach. And 

frankly, I would like an explanation, Mr. Churchill.  

MR. CHURCHILL: Could I see the package, sir, I 

am not sure what it is.  

CHAIRMAN FAPRMAKIDES: Yes, this is the proprietary 

material relating to "Point Beach."
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MR. CHURCHILL: Mr. Chairman, that is the 

letter of January 19, I believe, signed by us? 

CHAIRMAN FARMAKIDES: Yes, that's right.  

MR. CHURCHILL: What that was, that was 

intended to be -- there is an error in what was supposed 

to be in that package. We submitted to the Regulatory 

Staff as part of our application, a submittal having to 

do with field densification. This was an analysisperformed 

by the Applicant through its contractor, Westinghouse,.  

on the effect of the field densification on the safety 

analysis of this plant, That analysis consisted of 

considerably more than you have in that package.  

That is part for the package; the first thrpe 

parts were an explanation of that. The reason its for 

Point Beach plant is because the Point Beach plant is so 

similar to the Kewaunee Plant that the Point Beach analysis wa 

incorporated into the Applicant submittal to the AEC as a 

part of its own analysis, it requires the first three 

sections for clarification.  

Now subsequently to that, we sent out a second 

Atter which you probably have not received, explaining 

the error and hopefully containing the entire package.  

If you do not have that entire package, I will endeavor 

to get it to.you. So it looks like you were sent nakedly 

a package of proprietary material dealing with Point Beach.
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'-q2 2 That was not the case, we apologize for any inconvenience 

2 it may have caused you, 

3 CHAIRAN FARM4AKIDES: Fine. I will disregard 

.4 this letter sent to me dated January 19, 1973.  

5 MR., CHURCHIIL You may disregard it. I believe 

6 I am going to call my office and get it straightened out 

7 and find out what exactly has been sent to you, and I hope 

8 the entire package has been sent.  

9 CHAIRMAN FARMAKIDES: Okay, thank you. We are 

10 going, then, to the motions for summary disposition.  

11 MR. RENFROW: Mr., Chairman? 

12 CHAIRMAN FARMAKIDEkS: Mr., Renfrow? 

13 MR. RENFROW: We still have the outstanding 

14 item of the Intervenor's response to Paragraph 11-A before 

15 we get to the motion for summary disposition.  

16 CHAIRMAN FARIMAKIDES: All right. Did you want 

17 to object to it, Mr. Renfrow? 

18 MR. RENFROW: Yes, sir, Mr. Chairman. I think 

19 perhaps before I state my objection, I would like to get a 

20 precise understanding, if I can.. I think from our discussions 

21 it would be best of Mr. Vollen desired, if he can set forth 

2 his position as to the direct testimony rather than me 

23 launching into my 6bjection as to what I think he may be 

24 talking about. If we could have it set forth on the record, 

25 I think then we could bring it to a head at its proper time.
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6b-3 1 CHAIR4AN PARMAKIDES: You raised it first, 

2 Mr. Renfrow; I, too, was going to raise it. The Board 

3 is concerned that it does not tunderstand the Intervenores 

4 response dated January 30, 1973, with respect to our 

5 Paragraph 11-A directing the parties to file direct 

6 testimony, And I would like to have clarification as to 

7 vhat the intervenor's position is with respect to the direct 

a testimony he wishes to file.  

9 MR. VOLLEN: Mr. Chairman, I think we discussed 

10 that this morning, It's our position that at this time, 

it there are certain witnesses we would intend to call to 

12testify -

t i CHAIRMAN FARMAKIDES: Sir, excuse me, you mean 

14 two witnesses or three witnesses? 

MR. VOLLEN: There were three witnesses from 

16 the Staff, and a number of witnesses, eight, I believe, 

who we understood to be agents, representatives or employees 

of Applicant or of Applicant's contractors or subcontractors.  

9 The names of each of these were communicated by me to Mr.  

20 'Renfrow and to Mr. Churchill.  

21 -. believe Mr. Renfrow told me that these persons 

22 would be available.  

23 Mr. Churchill. and I had a conversation, and he 

24 stated the Applicant's position is that none of these people 

25 would be produced voluntarily for the Intervenors to put on
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the stand as part of our direct case. Some of them, 

he has informed me, no longer work for the Applicant or 

its contractors or subcontractors.  

With respect to those that we are not able 

to procure the attendance of by other means, we intend to 

ask the Board to issue subpoenas to direct their attendance 

here. These are people -

CHAIRMAN FARIAKIDES: As we said before, 

Mr. Vollen, during the prehearing confeence, I expect you 

to prepare the subpoenas.  

MR, VOLLEN: .I will. M.:: Chairman, these are 

people who we, as a result of the discovery that has gone 

onin this case, believe they have knowledge of the facts, 

ana we would intend, at the appropriate time, to put them 

on the witness stand, They are, in our viewo adverse or 

hostile witnesses, and therefore, they can be put on the 

stand and treated as if on cross examination, although 

that testimony would come 6 as part of the Intervenor's 

direct case.  

CHAIRMAN FARMAKIDES: As a part of your direct 

case? 

MR. VOLLEN: Yese sire 

CHAIRMAN FARMAKIDES: What else do you have as 

a direct case? 

MR. VOLLEN: That would be essentially our direct

I
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6b- 5 1 case, the testimony.  

2 CHAIRMAN PARMARIDES: That would be all your 

-a direct case? 

4 MR. VOLLEN: Well, yes, sir, 

5 CHAIRMAN FRMAKIDES: How about the documents 

6 youwere discussing during the prehearing conference with 

7 naspect to your contention that you wanted to put on as 

jf direct? 

de MR. VOLLEN: To the extent that we seek to 

IO introduce into evidence documents, we would propose to 

1 lay the foundation for the admissability of those documents, 

12 either through cross examination of the witnesses produced 

by the Applicant or the Staff, or through the testimon of 

4 these witnesses that I have just described, witnesses that 

1 we would call to testify on direct, 

16 f CHAIRMAN FARMARIDES: Well, actually as to those 

17 documents, how many of them do you think you would have as 

18your direct? 

MR VOLLEN: Hlow many documents, Mr. Chairman, 

20 at this time I could not identify any particular pieces of 

paper.  

CHAIRMAN PARMAKIDES: Isn't this one of the 

23 purposes of that order we issued, which I thought would 

24 clarify your direct case for the benefit of all the parties 

25 and teh Board?
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MR. VOLLEN: It may well be that was one 

of your purposes, Mr. Chairman. The fact is that at this 

time, we cannot identify any particular piece of paper 

that we wish to introduce as an exhibit. That does not 

mean that at a subsequent time we will not have pieces of 

paper that we wish to introduce as eidibits.
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MR. CHURCHILL: Mr. Chairman, may I comment? 

CHAIRMAN PARMAKIDES: Mr. Churchill, yes.  

Anything else, Mr. Vollen? 

MR. VOLLEN: No, sir.  

CHAIRMAN FARMAKIDES: Mr. Churchill.  

MR. CHURCHILL: Our position on the interveno: 

usect the witness for his direct case is that we would 

oppose it and Mr. Volen called m on the telephone and nam 

Iseveral witnesses that he wanted us to produce, and I 

Itold him then at that time we would oppose him. If the 

arguments came up before the Board I said I would raise 

all the arguments.  

If the Board ruled against us and ordered Mr.  

Vollen to use the witnesses we would not require the 

formality of a subpoena witness as to all but one of the 

witnesses who are still under the employ of either 

Westinghouse or Pioneer.  

The one witness happens to be a Westinghouse 

witness and I am informed by Westinghouse that it is their 

policy to require a subpoena.  

CHAIRMAN FARMAKIDES: Mr. Churchill, I am 

unclear. How could the use possibly come up in the hear

ing unless it's a subpoena and a moved quash? 

MR. CHURCHILL: Only if the parties have 

agreed to do away--

.I

qtd



358 

712 CHAIRMAN FARMAKIDES: I understand that they 

have not, 

3 Shall I make it clear to Mr. Vollen that I 

4 would be perfectly willing to argue all objections with

5 out the need-

6 CHAIRMAN PARMAKIDES: The objections as to the 

7 witness that the Board hasn't heard of? I mean, we don't 

8 even know what you peoph talked about with each other in 

9 respect of these witnesses.  

10 Now, I don't see how in the world the issue 

It could be brought before the Board unless it's brought up 

12 as a request for a subpoena.  

13 MR. CHURCHILL: I don't think the issue is 

14 yet before the Board, but I am afraid it might, and I 

15 would like to get it as clear as-

Is CHAIRMAN FARMAKIDES: All right.  

17 MR. CHURCHILL: I am saying that in general 

18 without respect to any particular name, without objecting 

19 to his asking us to produce witnesses for his direct case.  

20 CHAIRMAN FAIMAKIDES: So then Mr. Vollen -said 

21 earlier that what he is doing to do, if you object, is 

22 that he is going to request the issuance of subpoenas.  

23 Mr. Vollen, is that correct? 

MR. VOLLEN: That's correct, Mr. Chairman, but 

25 I think what Mr. Churchill is saying is that he and I did
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I talk about a procedure under which the issue would be 

2 presented to the Board to rule upon without necessarily 

3 going through the physical mechanical act of you. signing 

4 a piece of paper called subpoena and are serving it and 

5 Iso on. We talked about a procedure to accomplish a 

6 motion, for example, in opposition by the applicant.  

7 MR. CHURCHILL: Trying to save trouble.  

8 CHAIRMAN FARMAKIDES: So you are saying that 

9 you or smneone, Mr. Vollen, I daresay, will present the 

10 issue apart from a subpoena, ask the Board to rule, and 

11 then once the Board rules you may or may not need anythinc 

12 further? 

13 MR. VOLLEN: I think that's right, Mr.  
14 Chairman. We would like to present to you the substitute 

15 issue as to whether the witness can be brought in without 

16 worrying about the procedure.  

17 CHAIRMAN FARMAKIDES: When are you going to do 

18 this? 

19 MR. VOLLEN: When are we going to do this? 

20 I should think at the time when we are litigating the 

21 contentions under summary disposition is disposed of and 

22 in time to give the witness reasonable opportunity to be 

23 present.  

24 CHAIRMAN FARMAKIDES: That wedd cause intolerable 

25 delay and would be unacceptable to the Board. I would
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1 consider going your way, if you were to present the issue 

2 immediately after the motions for summary disposition wit] 

3 respect to all the witnes and then let us rule and 

4 then you can proceed. But I don't care to have the issue 

5 raised each and every time when the parties so feel in

6 clined to do so.  

7 All right, anything more on this issue? 

MR. RENFROW: Yes, sir, Mr. Chairman.  

9 CHAIRMAN PARMARIDES: Mr. Renfrow.  

10 MR. RENFROW: I would like to make the 

it regulatory staff's position clear. I the witnesses that 

12 Mr. Vollen requested from me are going to testify in this 

13 case under direct I will provide them for that purpose.  

14 Mr. Vollen will be afforded the opportunity to cross

15 examine them.  

16 However, I have been informed, in addition 

17 Mr. Vollen may wish to recall them as his own witness.  

1s CHAIRMAN FARMAKIDES: That is my understanding, 

19 Mr. Ren:frow.  

20 1M4R. RENFROW: Nowe if Mr. Vollen wishes to 

21 recall the regulatory staff's -

CHAIRMAN FARMAKXDES: Excuses, Mr. Renfrow.  

23 Is that correct, Mr. Vollen? 

24 MR. VOLLEN: It is, Mr. Chairman.  

25 MR. RENFROW: I will provide them for cross-
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examination on these subject areas as I have discussed 

they were going to speak to.  

I have not been informed as to whether he 

wants to talk to these specifically, when he wants them, 

why he wants them, other than the subject matter. If I 

understand the Board's ruling, after the motion for 

summary disposition the regulatory staff will be notified 

of the people he wants and the reasons why he wants to 

call them as his own witnesses, and then we woikU address 

ourselves to that at that time.  

C=AIRMAN FARMAKIDES: That is the Board's rul

ing, right.  

MR. RENFROW: Thank you.  

CHAIRMAN FARMAKIDES: Now, does the staff havE 

any objection to that? 

MR. RENFROW: No; Sir.  

CHAIRMAN FARMAKIDES: Does the applicant have 

any objection to that procedure? We will take up the 

issue immediately following the motions of summary 

disposition and rule on them then.  

MR. CHURCHILL: I have no objection to that.  

MR. VOLLEN: No objection.  

CHAIRMAN FARMAKIDES: Let me ask one more 

thing, Mr. Vollen. Again, going to this question of 

procedure, why could you not accomplish all the action
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1 that you wanted to accomplish strictly on cross rather 

2 than recall? 

3 MR. VOLLEN: Two reasons, I think. One of 

4 them might evapor&e. That is, I cannot control the scope 

5 of cross-examination if Mr. Renfrow puts a witness on. Il 

6 the scope of direct is sufficiently broad to let me 

7 accomplish on cross it might not be necessary for me to 

8 call them on direct, 

9 CHAIRMAN FARMAKIDES: Fine. In other words, 

10 let's stop. That is a point of accommodation possibly 

11 between the intervenor and the staff on that. If your.  

12 direct is browd enough no question as to recall. You two 

13 may decide something that might assist the proceeding.  

14 Your second point here with respect to some 

15 of the people that we have asked the applicant to produce, 

16 they have indicated they will not produce, we are going 

17 to present to the Board--I do not believe the applicant 

18 intends to call them as a part of their case in chief.  

19 CHAIRMAN FARMARIDES: I can understand that, 

20 but getting back to Mr. Renfrow's point, if he is already 

21 going to call them and assume his direct is broad enough 

22 to cover your questions, there would be no reason for you 

23 to recall him.  

MR. VOLLEN: That's exactly right, We have 

25 no intention of calling witnesses back for the sake of
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1 calling them back.  

2 CHAIRMAN FARMAKIDES: Fine.  
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MR. CHURCHILL: Could I add one thing to that? 

CHAIMAN FARMAKIDES: Mr. Churchill, yes.  

MR. CHUIRCHILL: 'He has asked us for eight 

witnesses, three of which are no longer employees and we 

have no control overe.  

CHAIRMAN PARMI-AKIDES: Fine. We will dianuss 

this.  

MR. CHURCHILL: One is one that we had planned 

to bring in as part of our direct case, He will be available 

foX cross.  

CHAIRMAN FARMAKIDES: I imagine the same 

conditions would govern that witness as they would otherwise 

govern the Staff's witness.  

MR, CHURCHIL,: Yes.  

CHAIRMAN FARMAKIDES: A point has been raised 

by Mr. Shon. Are those witnesses that you intend to call 

going to be called with respect to any specific contention 

that you can identify for us now? 

MR. VOLLEN: I did identify for the counsel 

for the Applicant and Staff the contentions upon which 

I wanted the witnesses at the time I gave them their 

names. I could do it for you now.  

CHAIRMAN FARMAKIDES: Would your please? 

The Board would like to have that. We would like to have a 

feel for the time element we are talking about here. e would
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0-2-2 1 like to know the numbers of witnesses and what contentions I 
2 they are going to be talking to, 

3 ] MR. VOLLEN: From the Applicanto Mr. Chairman, 

mames of the people we gave were Mr. E. Cooper, and I 

5 understand his name is-.I. Cooper and that was our mistake.  

6 We wanted him on contention 3.142.,1.  A Mr. R. J, Holl.oier, who we understand is an 

employee of Pioneer. The contention 3.12.3.  

Messrs. M. T. Lin and F. H. Lin on contentions 

3.12.3, 3.12.4.2.., 3.12.5, 3.16.2, 3.16.3.  

Mr. E. T. Murphy, we understand he is an 

12 employee of Westinghouse. Contentions 3.12.3, 3.12.402.1, 

12 3.12.5.  

14 Mr. R. Small, who Mr. Churchill has informed 

is me no longer works for .Pioneer -- I guess he was at 

16 Pioneer at one time. Contentions 3.12.3, 3.12.5, 3.4.3.l 

17 3.3.90 3.16,2r 3.16.3; 4.4.  

1 Mr. Hollingshaus, who Mr. Churchill informs me 

19 is no longer employed by Pioneer, we want to interrogate 

20 him generally on three point contentions, and within 

21 that specifically on 3.12.3, 3.12.4.2.1 and 3.12.5.  

S22 Mr. R. C. Straub, who was, as we understand it, 

23 the project manager on the Kewaunee Plant for Applicant 

24 Wisconsin Public Service and is no longer employed by 

25 that Company.
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7-2-3 We wanted to interrogate him generally with 

respect to the three point contentions, more specifically 

3 with respect to the review by the Atomic Energy Commission 

4 and his communications with them as to how and why decisions 

got made.  

The names of the witnesses that I discussed 

7 with Mr, Renfrow and asked the Staff to produce I will give 

you as soon as I can locate them.  

Mr. Tondi, Mvr, Crocker, and Mr. Lainas.  

10 I don't have right handy a list of the particular contentions, 

X fbut in general, it is -

1 CHAIRMAN FARMAKIDES: We will wait, sir, 

13 we would like to have those.  

14 MR. VOLLEN: Mr., Tondi, the contentions I 

15 identified for Mr. Renfrow were 3.13.2.2 and the 3.18.  

16 Mr. Lainas, contention 3.12.5, 3.12.4.2.1 

17 and 3.12.3.  

18 With respect to Mr, Crocker, - did not identify 

19 any specific numbered contentions, Mr. Crocker has been 

20 described to us as the principal reviewer for the AEC 

21 on this project and as was true of Mr. Straub, we would 

22 want to interrogate him generally on the AEC review and 

23 his contact with the Applicants.  

24 CHAIRMAN FARM.vXIDES: Okay. Thank you, 

25 Mr. Vollen,
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7-2-4 f Let s move through the motion for summary 
2disposition.  

MR. VOLLEN: Mr. Chairman, 

4 CHAIPRMANI FARMAKIDES: Mr. Vollen? 

S MR. VOLLEN: I mentioned twice this morning 

6 that there was a matter with regard I think to the general 

7 subject of scheduling that I did want to advise the Board 

8 of at the earliest opportunity.  

9 CHTAIRMAN FARMIAKIDES: All right.  

0 MR. VOLLEN: I wonder if this would be 

1t appropriate before we go to the motions? 

12 CHAIRMAN FARMARIDES: Al. right. Proceed.  

13 This is a motion similar to that of the AEC Staff with 

14 respect to scheduling? 

is MR. VOLLEN: No, sir. I don't thin k it's 

16 the motion. it is rather simply some advice and in:formation 

17 that I wanted to give the Board. Two subjects, one of them 

18 relates to a lawsuit entitled Comeyet al, versus 

19 Atomic Energy Commission, et al, now pending in the 

20 United States District Court for the Northern District of 

21 Illinois, No. 72C1744. The Commission, and I think this 

22 Board, was apprised generally of the existence of that 

23 lawsuit because of its having been referred to several 

24 times in our original petition to intervene.  

25 CHAIRMAN FARMAKIDES: It was in the memorandum 

and order.

aI
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M. VOLLEN: Yes, sir. I wanted to bring the 

Board up to date on the status of that lawsuit, because that 

status may affect the proceedings in this hearing.  

The Atomic Energy Commission, one of the Defendants 

in that lawsuit, agreed to give -- and that is a lawsuit under 

the Federal Freedom of Information Act, seeking production of 

documents. The Defendant Atomic Energy Commission agreed to 

give to the Plaintiffs in that lawsuit, who are Mr. Comey and 

BPI, many of the documents that had been requested.  

The AEC objected to producing and moved for 

summary judgment in that lawsuit with respect to four 

categories of documents. Those four categories generally 

are drafts of the environmental statement on three nuclear 

power plants, the Kewaunde Plant, the Cook Plant anti the 

Zion Plant.  

They objected.  

The second category was minutes of ACES meetings, 

and its subcommittees.  

The third category was a number of specified -

I believe the number was 20 documents in the hands of the 

ACRS in connection with its meetings, and the fourth category 

was some consultant's reports in connection with the Cook 

Plant, not the Kewaunee Plant.  

The Government moved for summary judgment in that 

lawsuit with respect to those four categories of documents.
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The matter has been briefed by both sides and the 

lawsuit is still pending before Judge Marovitz in the 

United States District Court.  

Yesterday, however, there was an order entered by 

Judge Marovitz which is of some relevance., I have copies of 

that order here, and I would be prepared to furnish them to the 

Board and counsel for the parties if you think it appropriate.  

The order generally provides that the Defendant 

was to have turned over to the Plairtiffs in that lawsuit 

prior to noon yesterday minutes of the full ACRS meeting 

dealing with Cook, Kewaunee and Zion, except for those portions 

which the ABC claimed were protected and exempted from pro

duction under the Freedom of Information Act.  

The AEC was to at the same time produce those 

documents as well as unexpergated or excised versions of those 

docuiments to Judge Marovit .for his in camera inspection.  

The order provides, and I might say the AEC did 

produce documents for me under this order yesterday at about 

11:00 o'clock, or 10:30 in the morning.  

The order provides that the Court after its in 

camera inspection will rule on February 26, 1973, as to whether 

the partions which the AEC has excised from those ACRS minutes 

are to be produced for the Plaintiffs, or whether they are not 

to be produced for the Plaintiffs.  

The other categories of documents which are the
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subject matter of that lawsuit, which the AEC has not turned 

over, is under advisement by the court pending ruling.  

The reason that the pendency of this lawsuit is 

particularly pertinent here, and that I think the Board must 

be apprised of it, and where the counsel for the Applicant 

and the Staff are aware of it, is that we believe that we may 

obtain though that lawsait documents -which are pertinent to 

this proceeding.  

The counsel for the Applicant on August 11, 1972, 

wrote a letter to Myron M. Cherry, Esquire, signed by Gerald 

Charnoff. Mr. Cherry was at that time counsel for BPI in the 

Freedom of Information Act lawsuit.  

I would propose to hand to the Board copies of 

this letter, and make them part of the record as well.  

In general, the letter from Mr. Charnoff states 

that the Applicants will stipulate in this proceeding that 

they will not raise an objection based upon untimeliness to 

any contentions we present based upon the new documents that 

we may receive as a result of that lawsuit, so long as we 

present new contentions.-based upon those documents within 30 

days after we receive those documents.  

On September 19, 1972, Joseph Gallo, Assistant 

Chief Hearing Counsel for the Atomic Energy Commission wrote 

Mr. Cherry a letter referring to this Kewaunee proceeding as 

well as the Cook proceeding and stated essentially the same
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thing that Mr. Charnoff had in his letter, except that Mr.  

Gallo did not specifically refer to a 30-day period.  

He said that the length of time would be dependent 

tpon the information contained in the documents.  

I bring this-to the Board's attention at this 

time because of the current status of that lawsuit and because 

of our deep feeling that if documents are produced for us 

which are pertinent, which do raise new matters with respect 

to contentions involving the Kewaunee Plant, we wanted the 

Board to know that we intend to raise them by way of contention 

and state our understanding that counsel for the other parties 

have agreed.  

The other matter that I wanted to rxefer to by way 

bf scheduling is less specific than that.  

Mr. Churchill, counsel for the Applicants, handed 

me a number of documents this morning which I have not had an 

opportunity to read. They were handed to me ahortly before 

the hearing commenced. One of them purports to be amendments 

to or changes in the technical specifications for the Kewaunee 

Plant. Another is labeled "Amendment 26 to the FSAR." 

The other is a letter apparently in some other 

documents, 

To the extent, Mr. Chairman, that these new 

documents contain technical data that is different from other 

technical data with 4respect to the plant, we want to make
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our position clear that we ought not to be foreclosed from 

raising contentions within a reasonable time after having had 

an opportunity to review this new material.  

I can't comment on the material beyond that at 

this point, because I have not had an opportunity to read it 

and review it.  

With that I would ask permission of the Board to 

present copies of the order in the lawsuit that I referred to 

as well as copies of Mr, Charnoff's letter and Mr. Gallols 

letter.  

CHAIRMAN FARMAKIDES: Any objections from the 

othet two parties? 

MR, CYRCHILL: May I first read the letter. I 

think I have a copy here, 

CHAIRRAN FARMAKIDES: I assume it is the same 

letter, but Mr. Vollen, you might clarify that with Mr.  

Churchill. Any objections from the Staff?
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MR. RENFROW: 0, sir, but I would like to 

make one qualifying statement so our positions are clear.  

The information that has been turned over will be turned 

over. I certainly have agreed with Mr. Vollen all along 

that any new information he receives he certainly has the 

right to amend, and we will not object on the time limits 

provided it is within a timely fashion. However, I will 

point out once again that a tremendous amount of documents 

have been turned over in this case already. The Commision 

requirements require showing of good cause- the Staff, in 

its position, is going to take a very strong position that 

this is indeed new data and was not available to the parties 

before and this data turned over.  

If that is the case, than certainly we will 

not object. However, if i: is not, we will strongly object 

to any amending of the petition.  

CHAIRMAN FARMAKIDES: Is that the same letter, 

Mr. Churchill? 

MR. CHURCHILL: It is. I have no objection 

to its going in the record.  

CHAIRMAN FARMAKIDES: All right, the Board 

will then receive it.  

MR. CHURCHILL: Mr. Chairman, the doc'ument 

that I handed to Mr. Vollen are documents that we would 

ordinarily have mailed to you and the parties.
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8-a-2 2 Because of where we are and the hearing be scheduled 

2 here, I felt that it could get to everybody faster if 

3 1 just carried them with me. And if the Board wishes, 

S 4 I could present you with identical copies, 

5 CHAIRMAN FARMAKIDES: What are the documents, 

6 sir? 

7 PIR. CHURCHILL; One document is a cover letter 

8 from myself to the Board, enclosing Amendment No. 26 to 

9 the FASR, that is the amended technical specifications.  

10 Another document is a similar letter from myself to 

it the Board endosing Amendment No. 25, and in addition, 

12 the revised non-radiological aspects.  

13 The other two miscellaneous documents are notices 

14 of appearance of M'r Silberg and Mr. Keane.  

i5 MR. VOLLENs Mra Chairman, may the record 

16 reflect that the three documents I had referred to a few 

17 moments ago have been served upon counsel for the other 

parties.  

CHAIRMAN FARMiARIDES: Thank you, Mr. Vollen.  

20 With respect to the documents just identified by Mr.  

21 Churchill, any objections on the part of the other two 

2I gentlemen as to having these delivered to the parties and 

23 the Board physically? 

MR. VOLLEN: I certainly don't object to them 

25 1physically being handed, Mr. Chairman. I object tc any
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Pi 2- 3  inferences being drawn as to their admissability or what 

2 jthey contain.  

3 CUAIRAIN FARMANKIDES: We willtake them.  

S 4 MR. CHURCHILL: There is one Qther thing, 

5 there is another documnt in here which I see which is 

6 a letter from Mr. Charnoff to Mr. Vollen on this very 

7 matter of the Point Beach document, explaining the mixup.  

8 And I think that what that letter does is include the 

9 missing document, everything else but the one that we 

10 are confiused about, and I believe if we put that together 

11 with this 

12 CHAIRMAN PARMAKIDES: I will have a complete 

1$ package? 

14 MR. CHURCHILL: You may, sir.  

is CHAIRMAN FARMAKIDES: Thank you. All right, 

16 motions for summary disposition, let's move on. We will 

17 take the Applicant first, then the Staff and then the 

t8 Intervenor.  

1g MR. RENFROW: Mr, Chairman, could we have one 

20 or two minutes, please? 

21 CHAIRMiAN FAPMAKIDES: For what, Mr. Renfrow? 

21. MR6 RENFRON1: I would like to talk to the 

23 parties on this motion. One minute will do it.  

24 (Counsel confer.) 

25 CHAIRMAN FARMAKIDES: All right, your one minute

.1
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is upo 

MR. RENFROW: Thank you. Mr. Chairman, the 

3 parties would suggest that instead of taking the APplicant's 

4 motion then the Staff's motion, it is our understanding 

5 that the Applicant has moved on each contention, that 

6 we start with the first contention and go through and 

7 if both the Staff and the Applicant have moved or. the 

8 same contention, as there are some, Mr. Vollen would only 

9 have to reply once instead of twice.  

There is one contention that all thrae parties 

it have moved on, we can handle that contention when we get 

12 there with all three parties. I think it would save us some 

13 time. We have at least agreed on that much.  

14 Mr. Vollen has something now he would like to 

15 bring up, but if that is all right with the Board, we 

163 would like to do it that way, 

17 CHAIRMAN FARMAKIDES: It's nice to see that 

18 the parties are agreeing once again, Maybe we can resolve 

19 the issues faster than we thought.  

20 MR. VOLLEN: I would like to suggest, if the 

21 Board has had an opportunity to reconsider our motion for 

22 summary disposition, tecause it is rather shorter than 

23 the other two, and we think it goes to the other matters, 

24 it might be appropriate to consider our motion first.  

25 CHAIRMAN FARMAKIDES: As to that point, no.
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8-a-5 I The reason being that we read your motion, but we haven't 

I 2 really given it the consideration I think it deserves.  

3 It's a motion with much gravity, and I think we would 

4 have to consider it in greater detail.  

U So the suggestion made by Mr. Renfrow is a 

6 good one, as a matter of fact, the Board has arrancred 

7 its consideration of the contentions the very same way.  

8 There are a number of contentions which both parties 

9 relate to, as a matter of fact, we had one contention -

10 before we go any further, we have on a contention we cannot 

i . identify. It's 3.13.6.3 and this is an Applicant's 

12. motion for summary disposition, and we think that itos 

1 03 a typo, it should be 3.16.3. But I would like the 

14 Z.pplicant to clarify it.  

15 What I have done, presuming that the parties 

MS might very well agree to the procedure just suggested, 

I have listed all the contentions in the order initially 

IS presented with the Intervenor, exceptat least those 

i9 contentions that the Board has agreed to here -- except 

20 for those contentions which the Board considered proper 

2M with conditions.  

22 So what we will do is take allthe contentions-

23 if you don't mind, I would like very much to proceed in 

that way, which is a little different from the way you all 

were suggesting. I would like to proceed to take each
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contention in turn, except the following lists of 

contentions which I will keep unti 1 the end. These 

latter lists of contentions are those contentions which, as I 

said earlier, the Board accepted subject to limitation.  

If this is all right with the parties -

any thoughts? Mr. Vollen, you are first.  

MR. VOLLEN: I don't know whether it's all right 

until I hear the order, their specific order. I don't have 

in mind the ones 

CHAIRMAN FARMAKIDES: This would be 3.3.6.3 

and right on, it's nothing more than your original list 

of contentions, and we are going to take each one of them 

in numerical sequence.  

MR. VOLLEN: Let me say with respect to the 

order which we discussed to argue the motions for summary 

disposition, presuming that the Board would hear those in 

the order identified in Applicant's motion, Mr. Comey and 

I reviewed them in that order as far as we got. We have 

not completed our review of all these motions and all of 

the grounds for them. We did not see the motion or the 

grounds for support of it until yesterday morning.  

During the day yesterday we had a four-hour 

drive from Chicago here, and we had to packg we were up 

until approximately Midnight last night going over this.  

We have gotten through a number of the contentions in the
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8BI I CHAIRMAN FARMAKIDES: Welle Mr. Vollen, thank 

2 you for that observation. I think we will continue, 

3 however, with the Board's identification. If there are 

4 any that you cannot respond on, then let's identify those 

5 we will hold those for tomorrow, we certainly will not 

6 cover these today.  

7 MR. VOLEN: One other preliminary matter, Mr 

4% Chairman, are the motions at this time. I would request 

as we did in the last prehearing conference, that we be 

o permitted to address the Board with regard to technical 

rdatters involved in these contingents and involved in the 

matters for summary disposition, and indeed at the same 

time to take care of another preliminary, we would move 

14 that Mr. Comey be permitted to be the Examiner under 

Section 2.733 of the Commission's regulations.  

MR, RENFROW: Can I have a clarification of 

that, Mr. Chairman? 

CHAIRMAN FARMAKIDES: Why do you need to make 

that motion at this time, Mr. Vollen? 

20 MR. VOLLEN: Well, don't need to make the 

second part at this time, but I just thought since I 

would keep standing up and saying I have preliminaries-22 

CHlAIRMAN PARMARIDES: Let's hold those motions 
23 

)4 with respect to Mr. Comey in abeyance, unless you think the 

a5 first motion is necessary to the resolution of the motion 

for summary disposition.
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9 MR. VOLLEN: I do with respect to many of 

2 them, it will. be appropriate to have Mr. Comey respond 

3 technically, I believe.  

41 41 CHAIRMAN FARMAKIDES: Any objection of the 

5 parties?.  

MR. CHURCHILL: Applicant has no objection to 

Mr. Comey responding to this motion.  

CHAIRMAN FARMAKIDES: Mr. Churchill, did you 

9 mean you would have no objection if Mr. Comey participate( 

10 with respect to the motions for summary disposition? 

MR. CHURCHILL: That's right.  

12 CHAIRMAN FARAIDES: Mr. Renfrow? 

13 MR. ENFROW: Yes, I have a small problem, Mr.  

14 Chairman. We filed affidavits, and itmay be--may become 

15 the case if Mr. Comey testifies as an expert witness, I 

16 may want his qualifications in the record. I have no 

17 objection, but I do not want to qualify Mr. Comey as an 

18 expert in both physics and environment, and I would 

19 rather-

20 CHAIRMAN FARM4AKIDES: Wait a minute, you all 

21 agreed-

22 MR. 3RENFROW: A proffer of oral proof--

23 CHAIRMAN FARMAIDES: No, listen, hold fast.  

24 You all agreed in response to a motion for summary 

25 disposition, any party can state orally on the record
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1 what facts they believe could be established.  

2 MR. RENFROW: And I have no objection to that 

3 part of it.  

4 CHAIRMAN FARMAKIDES: The next paragraph, 

5 these facts would be accepted as true for the Board for 

6 purposes of deciding the summary disposition.  

7 MR. RENFROW: I have no problem with that.  

6 CHAIRMAN FARMARIDES: What are you saying 

g with respect to the last paragraph as relates to your 

10 comments just made about Mr. Comey? 

MR. RENFROW: I don't want to find myself in 

I2 agestion, Mr. Chairman, of having qualified Mr. Comey as 

,3 a "expert" in these areas we have agreed to that that is 

14 the way we will go forward. I have no trouble with Mr.  

15 Comey if Mr. Vallen feels he needs to make a proffer of 

16 proof in the technical language of Mr. Comey's field, 

17 however, I do not want the staff in the position-at this 

i8 time of qualifying Mr. Comey as an expert in any of those 

19 areas. With that understanding, I am ready to 

20 go forward.  

21 CHAIRMAN FARMAKIDES: Is that agreeable? 

22 MR. VOLLEN: I am not suggesting Mr. Comey 

23 will become an expert, all I'm saying is with respect to 

24 the line which you read, the oral statement as to what 

25 facts we believe to be establishedo that Mr. Comey be
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allowed to help articulate those facts.  

2 CHAIRMAN FARMOAKIDES: Is that all right, Mr.  

3 Renfrow? 

4 MR. RENFROW: I have no problem with that, as 

5 long as there is nothing more.  

6 CHAIRMAN FARMAKIDES: Mr. Churchill0 anything 

J more? 

8 MR. CHURCHILL: No, sir.  

9 CHAIRMAN FARMAKIDES: All right, we will go 

10 to contingent 3.3.6.3.  

1 o MR. CHURCHILLz Before we start, did you 

12 want clarification on this numbered contingent? 

CHAIRMAN FARMARIDES: Yes, if you want to or 

you can wait until we reach the number. We will get to 

15 ito I am sure, 3.16.3, is that correct? 

16 MR. CHURCHILL: It is.  

17 CHAIRMAN FARMAKIDES: All right, let's go to 

18 3.3.6.3, the applicant moves for summary disposition.  

19 MR. CHURCHILL: Mr. Chairman, our arguments 

20 are set out in the motion, and I wadid not propose to 

P- reiterate orally. Perhaps we can go faster, the facts aro 

22 set out on page A-1 of my motion for that. I do not 

23 know if the staff has any facts or not.  

24 CHAIRMAN FARMAIRIDES: .I would hope that would 

25 he ample, and we certainly will accept that.

I
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Mr. Volleng your discussion, sir? 

MR. VOLLEN: Yes, sir. I would like to make 

3 a few remarks about my understanding of summary dispositiin, 

4 which I think will not need to be repeated with regard to 

5 each particular contention.  

6 CHAIRMAN FARMAKIDES: What is the need for that? 

7 MR. VOLLEN: To make my argument to show why 

8 I think this motion ought to be denied with respect to 

9 j3.13. .3.  

10 CHAIRMAN PARRIDES: You are setting your 

1t rationale of how you interpret 2.749? 

12 MR. VOLLEN: I am not setting the rationale, 

13 the applicant's motion with respect to summary dispositiol 

14 ought to be denied, and part of that reason involves an 

15 understanding, I think and explanation of what the 

16 provision of the rule for summary disposition involves.  

CHAIRMAN FARMAXIDES: All right, let's hear 

Isit.  

MR. VOLLEN: I think all the parties agreed tc 

20 Section 2.749as the Commission's rules is very close to t'e 

21 rule 56 of the federal Rules of Civil Procedure for 

22 summary judgment. It provides a vehicle, where none else 

23 is available when there is no genuine issue as a matter 

24 of fact. It's a way to have a disposition short of a live 

25 evidentiary hearing where the fat finder, in this case the
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1 Board does not hear witnesses, does not judge their 

2 credibility and does not judge the believatlity of their 

3 testimony.  

4 CHAIRMAN FARMAKIDES: The rule provides very 

5 specifically as to how the record must be made to enable 

6 the motion to be granted. It provides the motions for 

7 summary disposition may be supported by affiSdavits.  

It then describes what those affidavits ought to look like 

and I would like to read the first section of Section 

10 2.749 B, and I quote: 

'Affidavits shall set forth such fact as 

12would be admissible in evidence, and shall show affirmativ 

ly that the affiant is competent to testify as to the 

4 Imatters stated therein." 

With that background, Mr. Chairman, and 

1 bearing in mind that at this stage of the procedure neithe 

the FASR or any aniendments to it, nor the safety evaluatic 

nor the final environmental statement are in evidence in 

this proceeding, I think we have to take a look at the 

affidavit, the evidence by which applicants have sought to 

sustain a motion.  

22 ,They set forth what is described in their 

23 motion, Attachment A, Statement of Material Facts as to 

2 Which There is no Genuine Issue to be Heard. This is a 

very succinct statement of what they believe the facts to



386 

1 be in the very conclusory form. It is not sworn, and I 

2 don't understand that it is intended to be part of the 

3 affidavit, rather it simply is for information of the 

4 Board, as far as I can determine.  

5 What we are left with, then, as the applicant s 

6 support for its motions, is its testimony, its proposed 

7 testimony in this proceeding served on January 30, with 

8 an affidavit attached to it, an affidavit in contention o 

9 3.3.6.3 with respect to Mr. Ehrenpreis, and the other 

10 contentions by different individuals.  

That affidavit states they adopt that 

12 testimony, and they believe it to be true to the best of 

13 their knowledge. Mr. Ehrenpreis was swearing he believes 

14 it to be true to the bestc his knowledge and belief.  

15 They also attached to the affidavit a state

16 ment of Mr. Ehrenpreis's qualifications.  

17 Now with respect particularly to contention 

ye 3.3.6.3, 1 respectfully submit that affidavit of Mr.  

19 Ehrenpreis, taken together the affidavit attached to the 

20 motion, his proposed testimony and his statement of 

21 qualifications, fails to show affirmatively that the 

2 affiant is competent to testify as to the matters stated 

23 therein. And for that purpose, I would like just a 

-4 moment to find that affidavit.  

25
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O'AAIRM4AN FARMAIDES: While you take that minute, 

let me explain to the people assembled here, all of these 

documents are available in the Kewaunee County Library. I am 

sorry that there aren't enough to provide each of you with 

copies so that you can follow the discnsions of counsel, but 

the entire record, plus the transcript of what has taken 

place today will be at the Kewaunee County Library.  

MR. RENFROW: Mr. Chairman, let me say that in 

the back of the room there are copies of the FES and the 

safety evaluation. Tomorrow at noon, our testimony should 

arrive; we have shipped enough up here for the public who is 

interested enough to pick up copies. I will have that avail

able tomorrow by noon, but the mail didn't get here today, 

CHAIRMAN FARAIDES: Thank you very much, Mr.  

Renft ow. The Staff has made an offer of additional documents 

that will be available for you, and they will be at.the back 

of the room toraorrow, I guess.  

Okay, I am sorry, Mr. Vollen, proceed.  

MR. VOLLEN: Thank you, Mr. Chairman. The 

affidavit in support of motion for summary disposition by 

Mr. Ehrenpreia covers a number of contentions, including 

3-3.6.3. He says that the response as set forth in the 

Applicant's proposed testimony is true and correct to the 

best of his knowledge and belief, and that the attached 

resume truly and accurately sets forth his educational and
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technical qualifications.  

Aside from his professional and technical quali

fications, the statement attached to his affidavit does not 

show any personal knowledge whatsoever by Mr. Ehrenpreis with 

respect to any aspect of the Kewaunee Plant.  

In order to be competent to testify to a subject 

matter, a witness needs to have some knowledge of' it and all 

Mr. Ehrenpreis says, aside from whom he works for, is that he 

is responsible for reviewing the safety and design construction 

in connection with nuclear power generating plants being 

designed and built by Westinghouse.  

He doesn't say he has done that with respect to 

all plants, and if he did, he doesn't say anything about 

Kewaunee and he doesn't establish he has any knowledge 

whatsoever or information whatsoever wkith. respect to the 

Kewaunee nuclear power plant.  

For that reason, Mr. Chairman, and for that reason 

alone, there, in fact, is no affidavit in support of the 

Applicant's motion for anmmary disposition on 3.3.6.3. And 

on that ground alone, we think the motion must be denied.  

Beyond that, I must say I wonder -- might I ask 

the Board a question? Well, I won't, I withdraw that.  

There are additional reasons why we think the 

Applicant's motion with respect to this contention ought to be 

denied. Even if you believe, and we don't think there is any
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basis to because they are not in an appropriate affidavit, the 

testimony, the affidavit of Mr. Ehrenpreis in support of his 

motion, we would call to the Board's attention that the 

affidavit, which is the same as the proposed testirmony on 

that contention is not admissible evidence. it is filled 

with conclusions, with statements that have no foundation in 

fact or support.  

For exampleD the proposed testimony which has now 

become the affidavit of Mr. Ehrenpreis on contention 3-3.6.3 

CHAIRMAN FARMAKIDES: Where are you quoting from, 

sir? 

MR. VOLLEN: I am quoting from the Applicant's 

proposed testimony. Now, for clarification, maybe I'd better 

ask the Applicant's counsel,-as I understand it, what they 

have done in support of their motions for summary disposition 

is incorporated their proposed testimony and made it into the 

form of an affidavit? 

MR, CHURCHILL:0 That is correct.  

MR. VOLLEN: So that is the reason, Mr. Chairman, 

I need to go to their proposed testimony to respond.  

CHAIRMAN FAMIDES:- All right.  

MR, VOILEN The second paragraph of that, and 

particularly the second sentence starts, "The circuitry has 

been designed, since no single failure can prevent opening of 

one of two valves necessary to relieve it," and so on, I won't

I
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read the whole sentence. It seems to me Jt's totally and 

completely conclusive and without foundation, that is not 

admissible evidence and Section 2.749 requires that the 

affidavit contain evidence in admissible form. There is no 

descriptionas to what that design is, simply a statement 

as to what conclusion the Affiant draws based upon tis view 

of the design.  

Moreover, at the end of that proposed testimony 

there is reiiance upon the technical specifications which are 

not in evidence. This affidavit and no other affidavit that 

we have seen offers a basis, a foundation to introduce those 

documents into evidence,, And we see no way in which they 

properly can be relied upon in support of a motion for summary 

disposition.  

In addition with respect to this contention, we 

thpnk that an issue of f"et to be heard by the Board, even if 

you get beyond the two levels of arguments we have made so far, 

is established by the testimony on the boric acid system by 

Mr. Tondi, the Staff testimony on that in which he essentially 

says, as we read it, that the Staff is presently reviewing the 

design of the subject matter of this.contention.  

I would point out, 4r. Chairman, that one of the 

difficulties we have in going beyond that in response to this 

contention is that we haven't seen the redesign. The testimony 

of Mro Tondi refers to a meeting on January 26s 1973, only a
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8C-5TRad I very short time ago, in which meeting apparently the subject 

9 matter of it is now becoming the basis for testimony in this 

3 proceeding. We don't know what went on in that meeting, we 

4 haven't seen any documentation with respect to it, as far as 

5 I am aware.  

6 For all of the foregoing reasons, Mr. Chairman, 

7 we ask that the motion for summary disposition on 3.3.6.3. be 

8 denied, 

9 CHAIRMAN aAMAKIDES: Mr. Vollen, now what is 

to the material issue of fact here, sir, insofar as you are 

iV concerned? 

2 Is. there one or are there many, can you identify 

23 them? 

14 All I need is that you state one material issue 

15 of fact, there may be others, 

16 MR. VOUEN: Yes, sir, Mr. Chairman, so our 

17 position is clear we don't think that on this motion the Board 

18 need even reach the question as to whether there is a genuine 

19 issue of fact, because the Applicant has not sustained its 

20 burden, We believe, however, the facts would be established 

21 that in the event..of a hot short on several of the valves 

22 involved in these contentions, that the safety injection water 

23 from the refueling water storage tank would be driven up throust 

24 the boric acid tank. We believe Mr. Tondi and the Staff will 

25 testify to those facts.
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CHAIRMAN FARMAKIDES: Then my next question., ir,, 

is what is it that you intend to show in your cross examination 

-- I understand you have no direct case on this contention? 

MR. VOLLEN: That's right, Mr. Chairman, 

CHAIRMAN FARMAIMDES: What is it you intend to 

show with respect to this contention through your cross 

examination? 

MR, VOLLEN: We intend to show that the 

Applicant's system and its design -- the Aplicant's design 

on this system for the selector switch interlock lining up 

to the boric acid tank is not safe, it's not appropriate and 

the plant should not be licensed as long as that is part of the 

plant.  

CHAIM4AN FARMAKIDES: Let's continue with the 

contention, Mr. Renfrow, your time, 

MR. RENFROW: Mr. Seiffert will take care of the 

summary dispositions, Mr. Chairman.  

M. SEIPPERT: Mr. Chairman, it's my understanding 

that we are at the present time discussing 3.3.6.3, and the 

Staff has not moved for swnmary judgment on that issue.  

GRAIRMAN FAiMAIDES: I just wondered if you had 

any particular comment on that contention? 

MR. SEIFFERT: No.  

CMAIRMAN FARMAKIDES: Sorry. Does the 

Applicant want to respond to Mr. Vollen's statements?
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MR. CRURCITL: Yes, several things in response.  

to Mr. Vollen's testimony, or Mr. Vollents statement.  

First of all, all the testimony here has been 

necessarily compiled and was written by a number .of different 

people. It's a group effort; it has to be on a machine as 

complex as this, it must, by necessity, be, We have as 

sponsoring witnesses, people who do have familiarity with this 

plant and who are familiar with it, the statement of technical 

qualifications of Mr. Ebrenpreis does state that he is in 

charge of all licensing activities that have to do with this 

plant.  

In any event -- I might add that this brings to 

light one of the problems we have of trying to respond to 

his contentions. As I read the contention, it says, "No single 

failure analysis has been made." 

Our statement of fact is a single failure analysis 

has been made. We have made a single failure analysis, we 

have gone one step further and said that the single failure 

analysis showed that no single failure prevents the proper 

functioning of the system.  

Now he talks .about the water from the refueling 

system shooting up through the boric acid tanks, I don't see 

that in here, I don't see how that relates to this switch, sir.  

We had a devil of a time trying to figure out what he was 

referring to, and we tried to write our testimony as best we
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could in response to it.  

We believe we have testimony that does respond to 

his contentions as written, We believe it is supported by 

affidavit, and in that respect, I will also say, sir, that 

because several people may have had input into these pieces 

of testimony, we will have more than one person available, 

whatever is needed for adequate cross eyamination, we will 

have available for cross examination.  

CHAIRMAN PARMAKIDES: Mr. Churchill, we aire now 

discussing, however, the motion for summary disposition.  

MR. GRERCHILL: That's right, And I am respond

ing to his point that it is not adequately supported by 

affidavit.  

I do wish to get that cleared up, because he will 

probably say that for all our affidavits, why not0  And I 

might also add, sir, and I don't want to rely on this, but it 

should be noted for the record that these motions can be filed 

with or without affidavits. We have set forth the material 

fact of which we think there is no genuine issue. The burden 

Is on Intervenors to come forward affirmatively with the 

material facts which they expect to elicit.
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91 1 CHAIRMAN FARAKIDES: That was the purpose 

2f of my question to Mr. Vollen.  

MR. CHURCHILL: Thank you, 

4 CHAIRJMAN FARMAKIDES: All right. Did you 

5 have something else, Mr. Vollen? 

6, MR VOLLEN: I would like to reply briefly 

7 to Mr.Churchill., It may be that Mr. Ehrenpreis had 

8 something to do w:,th the licensing or the attempted 

9 licensing of the Kewaunee Nuclear Power Plant. All I know 

10 is that his affidavit doesn't state it, and maybe Mr.  

11 jChurchill and I are reading different affidavits.  

At this point I think, Mr. Chairman ,we are 

13 not talking about what would or would not happen on cross.  

14 The Applicants have chosen to avail themselves of a technical 

15 rule of the Commission, and if they don't intend to follow 

16 it then they ought not to be granted the relief that they 

17 request under it.  

18 CHAIRMAN FARMAKIDES: The Board is fully aware 

19 of that, Mr. Vollen. Let's go to the next onep 3.3.9.  

20 Now, this is.one where both the Staff and the 

21 Applicant moved for summary disposition. We wi.ll hear 

22 from the Applicant first, or do you intend to rely on the 

23 record, sir? 

24 MR. CHURCHILL: Yes.  

25 CHAIRMAN FARMAKIDES: All right. The staff.
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9-1-2 1 MR. SEIFFERT: Mr. Chairman, we are going to 

2 rely on our motion until we hear Mr. Vollen's answer.  

3 CHAIRIAN FARMAKIDES: All right, fine.  

I 4 Mr. Vollen.  

5 MR. VOLLEU: I will be with you in a minute, 

6 Mr. Chairman, as soon as I locate -

CHAIRMAN FARMARIDT4S: 3.3,9.  

g MR. VOLLEN: With respect to the Staff motion 

in this respect I believe that the affidavit suffers the 

10 same type of deficiency that the affidavit of Applicants 

in support of the last motion suffers from, 

12 The affidavit of Mr. Crocker offered in support 

is of this motion does state that a statement of his background 

14 and qualifications has been filed and is a part d the 

docket in this matter.  

16 Even reading that broadly, and saying that he 

17 is thereby swearing in affidavit form to the truth of 

?8 Ihis qualifications, I think that a reading of his qualifica

tions submitted does not demonstrate that he meets the 

20 requirement of 2749, that the affidavit shall show affirmative.  

21 that the affiant is competent to testify to the matters 

22 stated therein.  

23 Mr, Crocker in his statement of qualifications, 

2.4 and even assuming that this is part of his affidavit, states 

25 that it is his duty to coordinate the safety evaluation of
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9-1-3 1 those central station nuclear power plants for which he 

2 has primary responsibility.  

3 He goes on to say that he has had primary 

4 responsibility for the safety review of the Kewaiunee 

5 Nuclear Power Plant. That is the only place in that 

6 statement of qualifications that I see the word "Kewaunce." 

7 A statement that he has had primary responsibility 

for the safety review does not to my mind nor do I think 

should it to the Board's establish his competency to 

testify with respect to the single-pipe and refueling 

storage tank# and as to whether or not there is any 

creditable way in which it could be jeopardized,.  

)With respect to the Applicant's motion on 

this contention, 2,3.9, the Applicant offers the affidavit 
14 

15 of Mr. Newhart. Mr. Chairman, I'm sorry it's taking me 

16 so long. These documents are not in any particular order 

17 and I just haven't had time to arrange them in any order.  

CHAIRMAN FARMAKIDES: I appreciate, Mr. Vollen, 

19 the fact that since you started them in a different way 

from that which the Board has asked to be presented 

it takes some time.  
21 

One thought comes to mind. It's time for a 

short break, so that we can all stretch our legs.  
23 

24 Before we do, let ine read out -- and you might want to 

take this down, if you would like -- the order in which we
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2 will hear the motions and specific contentions.  

2 You heard 3.3.6.3. We are hearing 3.3.9.  

3 Then it is 3.3,.10, 3.3.11, 3.6-1.1, 3.6.2, 

4 3.11.2, 3.11.3, 3.12v2, 3.12.3, 3.12.5, 3.13.2.1, 3.13.2.2, 

5 3.14.2.1, 3.16.2, 3.16.3, 3.17.1c 3.18, 4.5.2c 4.6.1, 

6 4.7.2, 4.15.1, 4.16.3, 4.17.40 4.17.5, 4.19.1, 6.3.1.  

7 Well, its the entire 6.3 series, one through 10.  

8 Then the entire 6.4 series, one through four.  

9 Then 6.5, 6.6.1, 6.6.2 6.7 series, one through 

10 four.  

it1 6,8 series, one through six.  

12 6.9.1, 601001, 6.10.2, 63119 6.11,1, 6.11.2, 

1.3 6.12.1, 6.12.2 and the rest are those that were limited.  

14 3.4.3.1, 3.7.1, 3.12.4, 3.1204.1, 3o12.4-2;j, 

15 4.4.3, 5.4, 6.1 series and the 6.2 series. ' 

16 All right, let's reconvene at 2:50.  

17 (Recess had.) 

18 CHAIRMAN FARMAKIDES: The hearing will be in 

19 order. 3,3.9 we are discussing. Mr.Vollen.  

20 MR. VOLLEN: Thank you, Mr. Chairman.  

21 I think I have pointed out the reasons why 

22 we feel that the affidavit of the Staff in support of the 

23- motion is insufficient, does not comp-ly with the rule, 

24 We think that the affidavit by Applicant made 

25 by Mr. Lawrence E, Newhart suffers from --
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MR. KEANE: I am sorry to interruptr but 

some of the people in the back of the hall are saying 

they are having great difficulty in hearing, and I 

wondered if maybe we could ask counsel to speak up a 

little bit so they can understand what is going on.  

MR. VOLLEN: I will do my best, Mr. Keane.  

CHAIRMAN FARMARIDES: Are you having any 

difficulty in hearing the Board? That, too.  

Let 7s all try to speak up louder.  

Mr. Vollen.  

MR. VOLLEN: The affidavit by Mr. Lawrence 

E. Newhart, Jr., in support of th ADDlicant's motion 

for summary disposition we believe suffers from the 

same deficiency that it does not affirmatively show that 

he is competent to testify to the matters set forth in 

his affidavit.  

He does refer to some responsibility he had 

wth respect to the Kewaunee Nuclear Power Plant, He does 

noto hoiwever, state that he has personal knowledge of the 

matters covered in his affidavit, or that his duties 

included any conduct in connection with the subject matter 

of contention 3.3.9, that of the single-pipe fromthe 

refueling water storage tank.  

Beyond that, and as an additional ground 

why we believe this motion should be denied is that Mr.
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9-2-2

I

Newhart's affidavit does not contain such facts as would 

be admissable in evidence as required by the rule.  

For example, in the second paragraph of his 

affidavit he states that the pipe, like the RWST, is 

fabricated of stainless steel and is designed and 

fabricated in accordance with USASS 31.1, the industry 

standard code for pressure piping in nuclear systems.  

The statement that the pipe is designed and 

fabricated in accordance with a particular standard quite 

clearly is conclusory, is an ultimate fact and needs to be 

established by facts to demonstrate that in fact it has 

been designed and fabricated. That is not admissable 

testimony, Mr.Chairman.  

Again the next sentence says the pipe is not, 

however, subjected to significant pressure or thermal 

stresses.  

He doesnit tell us what those pressure or thermal 

stresses are. He doesn't tell us what standard he used to 

determine whether it was a -significant or insufficient 

pressure or thermal stress.  

In that same paragraph he states that the pipe 

is needed only for a short period of timeo without telling 

us whether that is 30 seconds, one minute, five minutes, 

an hour.  

And again the last sentence is a legal conclusion,
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9-2-3 1 a single failure criterion does not require redundancy 

2 of such components. He is in the position of testifying 

3 to the ultimate conclusions thatl believe this Board needs 

4 to make.  

fBack then to the Staff motion for summary 

6 disposition of this contention, I think there are again 

7 the same problems with Mr. Crocker's affidavit as there 

a were with Mr,, Newhrt's, namely it's filled with conclusions 

9 and not supported by specific admissable facts as an 

70 affidavit is required to be 

11 As a separate ground for the denial of the 

12 motion for summary disposition on this contention by 

13 both Applicant and the Staff, we would state in accordance 

14 with the agreement of the parties that we believe that 

15 Mr. Crocker would testify that the pipe discussed in this 

161 contention, the refueling water storage pipe raise at one 

17 part of its traverse in a track on the floor covered only 

"a by a grate. A track or a trenchg and that when heavy 

objects were moved across that grate, it is possible that 

20 fthe pipe could be broken by that grate tipping or something 

21 falling into it or heavy vehicle moving over it.  

22 CHAIRMAN PARAIDES: In other words, that is 

23 what you state as the material issue of fact that you hope 

24 t oelicit during cross examination? 

25 MR. VOLLEN: That is a material fact which we
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9-2-4 1 believe if the Board gets beyond the other reasons why 

2 we think this motion should be denied. It creates a 

3 genuine issue as to a material fact, so that the rnatter 

4 ought to be litigated.  

5 CHAIRMAN FARMAKIDES: And that is the fact 

6 that you hope to elicit during your cross examination? 

7 MR. VOLLEN: That is a fact that we hope to 

8 elicit.  

9 CHAIRMAN FARMAKIDES: Mr. Applicant, do you 

W0 care to respond? 

19 MR. CHURCHILL: Only briefly, Mr. Chairman, 

i2 As far as the affidavit is concerned, these 

13 people are testifying or will be had this been introduced 

14 into evidence as expert witnesses, 

15 We are gettCing into a discussion of fact versus 

I f conclusion. I think that is a hard line to draw. I think 

17 these are the types of things that we have to testify to in 

IS this kind of a hearing.  

19 I believe that the affidavits are perfectly 

20 sufficient as is the testimony backing up the facts.  

21 Other than that we rest with our argument as stated.  

22 CHAIRMAN FAIMAIDES: Staff.  

23 MR. SEIFFERT: Mr. Chairman, first I would like 

2.4 to respond to remarks of the Intervenor regarding the 

25 qualifications of Mr. Lawrence Crocker, who submitted an
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)-5 affidavit in support of the facts we would like to have the 

Board rule on are not in fact as to contention 3.3.9.  

3 Mr, VOIllen has stated that Mr. Crocker's qualifi

S 4 cations are not stated as part of his affidavit and has 

5 suggested that the affidavit is defective to support our 

6 motion.  

7 I must say that I am in utter amazement that 

8 Mr. Vollen would so attack the qualifications of Mr.  

9 Crocker when the qualifications which were submitted as 

to part of the testimony of the Staff state, "I have had 

11 primary responsibility for the safety review of the 

12 Kewaunee Nuclear Power Plant0 " 

S3 I would liketo point out that Mr. Crocker has been 

14 involved with the Kewaunee Plant in this capacity for 

i5 about two years., 

16 Secondly, reading further in the page. Mr.  

17 Crocker states that in 1955 he entered Iowa State College 

is from which he graduated in 1956 with a Master of Science 

19 Degree in Nuclear Engineering. Hlehas been working in the 

20 nuclear field then for about 16 years.  

21 TWe would suggest that that alone would make him 

22 qualified to file his affidavit, which is incorporated by 

23 reference as part of the affidavit filed supporting the 

24 Staff's motion.  

In summary then, we suggest that Mr. Crocker's
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1 affidavit is proper, and it does show that he is competent 

2 to testify as to the matters contained in his affidavit.  

3 I would also like to point out at this time that 

4 during the discovery procedures in this case the Intervenors 

5 requested tocome to Washington, D.C., and speak witth 

6 members of the Regulatory Staff who had knowledge of the 

7 Kewaunee Plant.  

8 Mr Comey came to Washington and I sat with 

9 Mr. Crocker for three days, since Mr. Comey wanted to speak 

10 -to Mr. Crocker inparticular. This must indicate tht 

1t Mr. Crocker must have some expertise in the case.  

i2 Now, MroChairmany getting back to the facts, 

13 the Regulatory Staff as part of its statement of facts 

1,4 we would like the Board to find not in issue has listed 

Is several facts regarding this contention which we would 

16 like a ruling on.  

17 Rule 2.749A states that the moving party can 

ask for a ruling in his favor as to all. or any part of 

19 the matters in controversy.  

20 We don't think it is sufficient for the 

711 Intervenor to merely state that there is one issue as to 

.22 the contention that might be in controversy in this- case.  

23 Mr. Vollen stated that if a heavy object rolled over a grate 

it might damage the particular pipe in question. If that is 

25 the issue he wants in controversy, we will certainly litigate
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1 that issue. However 0 in that case we would like a ruling 

2 -from the Board as to each of the other facts we suggest 

3 are not in issue, that do not necessarily relate to a heavy 

4 vehicle rolling over the grate. Therefore, Mr 0Chairman, 

5 the position of the Regulatory Staff is to seek a ruling 

6 now from the Board as to each of the facts beginning on 

7 Page 11. One final point, Mr. Chairman.  

CHAIRMAN FARAKWIDES: Hold on just a second.  

9 Let's find this, 

10 MR, SEIFFERT: This is Page 11, and as to this 

it contention it goes on also on Pages 12 and 13.  

12 CHAIRMAN FARMAKIDES: All right. We are with you.  

13 1Page 11.  

14 

is I 

17 

18 

19 

20 

21 

22 

23 

24 

25



9-3-1

3 

4 

5 

7 

13 

14 

16 

17 

19 

20 

25 

22 

23 

24 

25

406 

MR. SEIFFERT: We suggest, Mr. Chairman, that 

.we begin with our 11-A. Let me add, Mr. Chairman, that 

the staff understands the Board may want to take sOme 

time to rule as to each of these issues. We are not 

pressing this moment for an answer as to each one, 

CHAIRMAN FARMhAKIDES: We don't intend to rule 

on thse issues, sir, until after we have heard all of youi 

argument.  

MR. SEIFFERT: We appreciate that, Mr.  

Chairman. We are suggesting, however, that Mr. Vollen 

now has the burden of going forward and stating that there 

is a material issue as to each of the facts we have 

alleged is not in issue, and if he does not show those 

facts are in issue, we would ask eventually the Board 

make a ruling that these facts are not in issue in the 

case.  

CHAIR4AN FARMARIDES: The Board is predis

posed to agree with the staff, Mr. Vollen. Before we rule 

however, let's talk in terms of a practical solution to tk, 

point raised.  

One way might be for you to respond directly 

to each of the points raised by the staff.  

MR. VOLLEN: I suppose that might be one way, 

Mr. Chairman, but I think-

CHAIRMAN FARMARIDES: Let's just further
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-3-2 1 clarify the record insofar as the Board is conc6 .rned.  

2. The Board wants to know the material facts 

3 that we are going to hear.  

4 Now, as to this point, we have got to know 

s what it is that you are really controverting and why not 

6 these are the facts as stated by the staff that are 

either acceptable to you or not.  

8 MR. VOLLEN: Then that being the case, Mr.  

Chairman, I will say that I am in a quandry as to whether 

to this process we are now engaged in is a process of 

is arguing motions for summary disposition or is some other 

12 kind of process without affidavits or other kind of 

V3 testimony talking about what the evidence in the case is 

14 going to be.  

I5 CHAIRMAN FARMAKIDES: No, sir.  

16 MR. VOLLEN: I understand that we had motions 

17 for summary disposition.  

18 CHAIR1MAN FARMARXDES: That is what this is.  

19 In the staff's motion for summary disposition they have 

20 under 11, they have got up through A through J, and my 

21 point is that you haven't asked Paraqraphs A through J.  

22That was their point, too.  

23 MR. VOLLEN: Yes, sir.  

P24 CHAIRMAN FARMAKIDES: And I think they raise 

25 a very good point.

I
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9-3-3 MR. VOLLEN: I think that Paragraphs A throug 

2 J, Mr. Chairman, are not established as facts in this 

3 proceeding.  

4 Paragraphs A through J purport to set forth 

5 applicant's concise statement of material facts, but thosi 

6 subparagraphs have not been sworn to by anyone.  

7 The question is whether that A through J is 

8 really nothing more than a brief, -f you will, where they 

9 argue what the facts demonstrate.  

10 What we say is twofold. We say they have not 

11 evidentiarily in a way permissible under Section 2.749 

12 established those facts exist, and we say, number two, 

13 that it was our understanding of the ruling of the Board 

14 in the conversation among the parties that if we could 

state what we believed to be a fact that creates a 

,6 genuine issue as to a material fact, that that would be 

17 sufficient for purposes of ruling on the motion for 

i8 summary disposition.  

19 CHAIRMAN FARMARIDES: Yes, sir. That was 

20 correct. Now, Mr. Vollen, the staff brings up another 

point, and their point is they have identified a series 

22 of issues within each contention. I think it is more, I 

23 guess, a series of facts that they want to suggest, 

24 lmaterial facts.  

25 fIThe staff now says that they feel that in
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order for them to delineate the contentions sufficiently 

to be tried that they want answers from you with respect 

to each of those material facts that they state, which I 

think is a very reasonable request.  

The Board has not yet ruled, but we are askind 

you to comment on it.  

MR. VOLLEN: I think it may well have been a 

reasonable request if madein the context of the informal 

discovery that we had engaged in up until now for us to do 

that, to respond to each of these unsupported conclusory 

statements at this time. If the Board orders us to do so, 

we are prepared to do that, but we would be inclined to 

sit down and look at each of these things.  

You see, in preparing to respond to this 

motion, Mr. Chairman, all the intervenors did was looked 

at the motion, looked at the affidavit in support, and we 

tried to reach a judgment as to whether we could argue 

whether they had adequately supported the motion for 

summary disposition, and we attempted to meet the tests 

articulated by the agreement of the parties and the Board 

as to whether we could state a fact which we believe woule 

create a genuine issue as to material fact.  

If you want us to go through each of these 

A through J and discuss them with the staff, we will do 

that, but we cannot certainly do it right now.



9-3-5 ii 

3 

4 

6 

7 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Z3 

24 

25

410 

MR. CHURCHILL: May I comment, Mr. Chairman? 

CHAIRMAN FARMAKIDES: Let me hear from the 

staff first, Mr. Churchill.  

MR. SEIFFERT: Mr. Chairman, the staff 

certainly agrees that we woad like a ruling from the Boare 

as to each of the Sections A through J we have mientioned.  

I think we are entitled to that because rule 2749A again 

says that a person or a party may move for a summary 

judgment as to all or any part.  

We think a partic41ar fact even if it is 

part of a contention or contentions are merely a matter 

of form with which the intervenors set forth their argu

rments, and we are attempting to set those facts forth as 

we have done. This is contemplated also in that ruling.  

Secondly, as far as there not being any 

support for these statements, I will just read the first 

line from 1-A, "The refueling water storage tank, RWST 

for the plant." 

Now, I will read from Mr. Crocker's 

affidavit, "The undersigned Lawrence B. Crocker, being 

first duly sworn, hereby deposes and says the refueling 

water storage tank, RWST, for the Kewaunee plant," and 

that is a notarized document, and we have submitted it as 

part of the case. This is contemplated by the affidavit 

requirement of the rules.
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936 1 We certainly supported our facts with 

2 competent testimony which would show affirmatively these 

3 facts are true. Therefore, we do ask for a part ruling.  

4 CHAIRMAN FARMAKIDES: Mr. Vollen, you say you! 

5 can't do it because you haven't examined this? 

6 MR. VOLLEN: I am saying we can't do it 

7 because we haven't prepared to do it, Mr. Chairman.  

8 We looked at that document, and I came to the 

9 conclusion that in my opinion that was merely a 

10 synopsis of the staff's view of what was contained in 

94 their affidavit. That being the case, in light of the 

12 limited copies, I didn't read the synopsis. I read the 

S3affidavit itself. Icame to the conclusion, as I have 

14 argued here, that that affidavit did not meet the 

IS requirements of 2.749.  

16 I also came to the conclusion that the status 

of these motions for summary disposition was now that if 

intervenors would state on the record what fact they 

believe dould be established, then through what person, 

20 to create a genuine issue of material fact, that that 

21 would be accepted by the Board for purposes of a ruling on 

22 our motion for summary disposition, 

23 

* 24 

25
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CHAIRMAN FARMAKIDES: As to that material issue 

you raised. But how about these material issues, material 

facts raised by the Staff with respect, for example, to 

Paragraph 11. They are saying they have raised them, as I 

understand them, they have raised them fully under the section 

and that you haven't responded to them, so, therefore, they 

are asking that they be afditted.  

MR VOLLEN: Well, I say two things: I say they 

have not raised them in a sufficient form -- let me respond 

briefly to Mr. Selffert's comments with regard to the 

competency of Mr. Grocker.  

I did not suggest that Mr, Crocker is not 

competent, does not have the qualifications. All I said was 

that his affidavit does not affirmatively show that he is 

competent to testify to the matters set forth in his affidavit 

for the very simple reason it does not state that he has 

personal knowledge of the facts set forth in his affidavit, 

That doesn't have anything to do with whether or not he might 

ultimately be demonstrated to be competent to take the stand 

in thie case, but we are talking again about a very technical 

rule for disposing of an issue without a trial, without giving 

a party a day in court. If we are going to deprive people of 

their day in court, we have to be sure we have the facts in 

order.

Yes, but the person who wanttCHAIRMAN FARMAKIDES:
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10A-2TRad I the day in court must share a portion of the burden, and the 

2 burden here is that the-Staff has voiced a.number of material 

3 issues of fact, and they want you to respond to then.  

4 I don't think that is an unusual burden for you to 

5 carry, sir.  

6 MR, VOLLEN: I said, Mr Chairman, if you order 

7 us to, we will make every effort to respond to that. I cannot 

a do it now.  

9 MR. SEIFFERT: May I make just one more brief 

10 remark, and we would also be interested to hear what Mr.  

1t Churchill has to say.  

92 We regret if Mv~r. Vollen doesn't happen to have 

13 read the facts we allege are in issue carefully enough to 

14 respond to them at this time4 

35 But our motion states on Page 2 that: "The Staff 

16 moves that the Board issue an order summarily dismissing those 

17 contentions or parts thereof which age identified,," and then 

IS Noo 2 on the next page, "in the Alternative, if the Board 

19 determines it cannot grant the motion in whole or part, the 

20 Board specify which material facts are in issue and which are 

21 not." 

22 Surely Mr. Vollen can't be surprised we are asking 

2z the Board to do just what we asked it to do on Page 3 of our 

24 motiono 

25 Secondly, I would like to point out that partial
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0A- TRad summary dispositions are contemplated by the rule which states 

that the party opposing the motion must set forth facts showing 

there is a genuine issue. And if no such issue is fileds the 

decision sought, if appropriate shall be rendered.  

QRAIRMAN FARMAKIDES: Thank you.  

Mr. Churchill? 

MR, CHURCHILL: Mr. Chairman, what Mr. Seiffert 

says is so thoroughly and fundamentally true, we didn't even 

articulate it orally. It's also set forth in our motion, and 

I believe Mr. Vollen completely read the mechanics by which a 

motion for summary disposition works under these rules and 

Federal Rule 56 upon which this is almost a word for word 

adaptation, if you look in Paragraph A of 2.749p it says that 

the.moving party, that is us and the Staff shall be affixed -

there shall be annexed to the motion a separate, short and 

concise statement of the material facts as to which the moving 

parties contend there is no genuine issue to be heard.  

In response to Mr. Vollen, you go down a sentence 

or two, "There shall be annexed to each answer a separate, 

short, concise statement of the material facts as to which it 

is contended that there exists a genuine issue to be heard." 

He sets forth his facts, the last sentence is the 

critical one, "All material facts set forth in the statement 

required to be served by the moving party," that is the Staff 

and us, will be deemed to be admitted unless controverted by

4
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the statements required to be served by Mvr. Vollen.  

Now we also have set forth numbered facts, a 

series of facts. He does not have to file by affidavit, we 

waive that requirement in our telephone conversation, but he 

does have to come forth with an affirmative fact with respect 

to each of our affirmative facts to say we are wrong. The 

whole purpose of this is not to deprive somebody of a day in 

court, and in fact it may not even wash out a whole contention.  

But on 339, we have set forth facts. His statements about 

heavy machinery rolling over a grate has nothing to do with 

any of our four facts.  

He can possibly even elicit evidence to that, I 

don't know, I doubt it. But that says nothing about admitting 

as facts these four statements. And that is what we are here 

for, and if you look at the opening line of our motion, 

"Applicants respectfully move the Licensing Board for summary 

disposition in this proceeding on the grounds that there is no 

genuine issue to be heard with respect to any material facts 

set forth in Attachment A hereto," and that Attachment A are 

the facts we have set forth.  

Our concluding sentence, acclordingly, "Applicants 

request that the Licensing Board render a decision in Applicant, 

Tavor with respect to the contentions identified in Attachment" 

that is the handful that we are doing as a matter of law, "and 

the material facts listed in Attachment A." And I thtink that
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is very clear, and I assumed that what Mr. Vollen was going 

to do <today was the exercise we were going through, he was 

going to stand up with his material facts -- he doesn't have 

to swear to them, bring in affidavits ,or evidence, but just 

tell us what his material facts are with respect to each one of 

the ones that we and the Staff have set forward. That is the 

way it workst he must be ready to do that, 

CHAIRMAN FARMARIDES: Anything further, Mr.  

Selffert, that you have? 

MRo SEIFFERT: Yes, one further subject, Mr.  

Chairman, that is treated in our memorandum. But I think I 

should call it again to the attention of the Board.  

We have cited in Page 5 the case of Orvis versus 

Brickman, which to this date has been affirmed by the D0 C.  

Circuit Court of Appeals, has not been overruled or dis.  

tinguished. And it states that a party is not allowed to 

defeat a motion for surxmary judgment with the mere hope that 

at the hearing, on cross examination, they may be able to 

discredit the Movantrs evidence. That case stated, "If all 

the Plaintiff has in the case is the hope that he will contra

diet the affidavits, this is purely speculative and should not 

be allowed to defeat a motion for summary judgment." 

I might also point out that the facts in that case.  

are even more similar to ours. One of the reasons the Court 

there stated that it was so interested in not allowing this
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sort of evidence to defeat a summary judgnent is that liberal 

discovery had been allowed to the Plaintiff; similarly, libera.  

discovery has been given to the Intervenors, yet with all the 

information, they do not try to come forth and do anything but 

discredit by hoping to contradict testimony by witnesses of 

,the other party. Therefore, Mr. Chairman, we suggest that even 

if the Intervenors claim that they hope to discredit testimony 

of the Applicant or the Staff, we suggest that even that is 

not enough to overcome this motion for summary judgment as to 

a11 of the facts alleged by the Staff.

9
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CHAIRMAN FARMAKIDES: Mr. Vollen? 

MR. VOLLEN: Well, I think Mr. Seiffert just 

said ito "All of the facts alleged by the Staff." 

They canat have summary disposition based on facts alleged 

or based on affidavits which are inadequate and incompetent, 

and don't have admissable testimony. So unless they 

meet those two burdens, there is no question that the Board 

even reaching the question as to whether there is a genuine 

issue of material facts, because they nee:d to establish 

in the way required by Section 2.749 with an affidavit of 

an admissable form that facts they allege, as Mr. Seiffert 

said, do in fact exist.  

The other point of it is if the Boardgqets 

beyond that, thexaquirement that Applicants and the Staff 

are now seeking that we respond factually to with respect 

to each of their sub-paragraphs in what they call their 

concise statement of facts is, in my mind, a shifting of 

the procedure which I understood the Board and all parties 

had agreed to.  

I will repeat again, if the Board orders us to 

respond to each of those sub-paragraphs factually, even if 

they are properly before the Board, then we will endeavor 

to do so. But we cannot do so now.  

CHIAIRMAN FARMAKIDES: Respond orally, you mean? 

MR. VOLLEN: Yes, sir.
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MR. SEIFFERT: Mr. Chairman, may I make one 

final point? 

CHAIRMAN FARMAKIDES: We would be delighted 

to have your comments. This is a point that may go to the 

very essence of quite a few of the contentions, and I think 

it -merits a full hearing.  

1MR. SEIFFERT: Thank you, Mr. Chairman.  

I was just going to add that although we contend that our 

affidavits are proper here, that they are the affidavits 

contemplated by Rule 2.749B and Mr. Crocker is, for the 

purposes of this rule, competent to make affidavits that 

support our facto that affidavits are not required by the 

rules for summary judgement. We needn't even have had an 

affidavit and the Intervenor must still come forth as to 

each of our facts and say they are in issue. But the 

affidavit is not necessarye either by the Applicant or the 

Staff.  

CHAXRMAN FARMAKIDES: Mr. Vollen? 

MR. VOLLEN: That one, I just don't understand 

at all.  

CHAIRMAN FARMR IDES: He is saying an affidavit 

is not necessary under the rule.  

MR. VOLLEN: I underdand that all right, Mr.  

Chairman, and indeed there is not an affidavit attached 

to the motion for summary disposition which the Intervenors
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-b- 3 have made. But what the rulesays, if affidavits filed 

in support or other material in the record of the proceeding 

establish that there are no genuine issues of material fact, 

4 but simply for counsel to write a brief which lists concise 

5 statements cannot impose a burden on anyone to come up with 

6 oral or written opposition to that. That's right, an 

7 affidavit and Mr. Churchill mentioned that before -

8 f I quite agree that an affidavit need not necessarily be 
9 filed in support of such motion. One could rely in such 

10 a motion for summary disposition on admissions in this 

it record, which is what we have donee 

12 We say that the Applicant has admitted the 

23 material facts as to which there is no genuine issue, 

14 and based upon those admissions, those admitted facts 

15 as a matter of law, we are entitled to the decision.  

6 But to say that you don't have affidavits therefore to 

27 convey the implications that simply by counsel asserting 

Is what facts are, that unless the opposing party comes up 

1s with a response to that, that the moving party is not 

20 entitled to summary disposition, I just don't understand.  

21 I find no basis for that in the rule whatsoever.  

22 CHAIMNFARMAKIDES: That was part of your 

23 agreement, Mr. Vollen, yours and the Staff's and the 

24 Applicant's, and that is that you would accept the facts 

25 stated by counsel to be true for the purpose of the motion.
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10-b-4 I MR. VOLLEN: In opposition to the motion 

2 for summary disposition, not in support of the motion for 

3 sumnary disposition.  

4 CHAIRMAN FARMAKIDES: All right, let's check 

5 that.  

6 You are right.  

MR. RENFROW: In response to a motion for 

summary disposition* that is correct.  

9 MR. CHURCHILL: Mr. Chairman? 

SG6 CHAIRMAN FARMAKIDES: Mr. Churchill? 

MR. CHURCHILL: One of the things quite frankly 

1 ?- that Applicants hoped to get out of this is something we 

13 were unable to get out at the conclusion of the prehearing 

14 when we were to have gotten contentions with the basis 

15 attached thereto on January 30th, when we were to have 

16 gotten testimony v direct testimony. Now at least we said 

17 to ourselves, OIt is worth it,' because we are finally 

is going to find out what his case is.  

19 I don't see a thing. All I see is an argument 

20 that he is not ready to tell us what is wrong with the 

21 facts we have set down. We have got to know what we are 

-22 trying, there are 73 issues here all his, and you know 

23 what we think of the foundation upon which those facts, 

24 his contentions are based.  

25 CHAIRMAN FARMAKIDES: Anything further?
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rb-5 I Okay, the Board will rule and we are going 

2. to recess for five minutes and just the Board, you all 

3 can stay here if you like, but we will be back in five 

4 minutes.  

(Recess taken.) 

CHAIURMAN FARMAIDES: We will be in order.  

7 The Board agrees with the position of the Staff and the 

S Applicants; the Intervenor will respond to the statements 

9 and material facts set forth in both the Applicant's 

10 and the Staff's motion for summary disposition. He are 

11 cognizant, however, of the problem raised by Mr. Volbn 

12 that he has not been proceeding this way, so we will give 

13 him time to do so.  

14 Now the Board does not look for any great deal 

15 of information or statement from the Intervenor with respect 

16 to each such statement of material facts. We just want to 

17 kno w whether or not hAbt statement of material facts proposes 

18 by the Staff or proposed by the Applicant is or is not in 

19 issue, in controversy. Now are we clear? 

20 MRo VOLLEN: May I ask a question by way of 

21 clarification? 

22 CHAIRMAN FARMAKIDES: Mr. Vollen? 

23 MR. VOLLEN: is that requirement which I 

24 understand you are now imposing on the Intervenors to 

25 respond to each of the statements of "fact" and I use quotes
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Ab-6 around the word fact, without regard to our position that 

2 either the Applicant or the Staff, as the case may be, 

3 have not properly and adequately established that to be a 

4 fact? 

5 CHAIRMAN FARMAKIDES: No,it is with full regard 

6 to your position, sir. But we feel -- the Board feels 

7 clearly here that in order for us to join issue between the 

8 parties, we must know what the material facts in issue are 

9j and the procedure proposed with the Staff and by the 

10 Applicant in their motions to us is the proper procedure 

11 to follow, and that is why we ruled this way, 

12 Again.. we have not stated that you have to go 

13 into any great detail with respect to each of those material 

14 issues of fact which they have stated, but you must respond 

15 to them.  

16 Now we are prepared to adjourn now, Mr. Vollen, 

17 and hopefully you and Mr. Comey might look at all of them 

i8 this afternoon and tonight and we can continue on in the 

M9 morning. We don't thbk it will take that long, frankly, 

20 for you to decide whether or not you agree or do not 

21 agree with respect to the material facts stated by one of 

22 the other two parties. Is this convenient with you? 

23 MR. VOLLENs Yes, Mr, Chairman.  

24 Your last statement raises a question in my 

25 mind, again.
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CHAIRMAN FARMAKIDES: Yes, sir.  

MR. VOLLEN: You said you don't believe it 

would be difficult for us to determine whether we agree ox 

disagree with what applicants or the staff call a 

material fact. Do I understand that is the response you 

want, whether we agree it is a fact or whether we disagree 

it is a fact? 

CHAIRMAN FARMAKIDES: You might do whatever 

you wish, sir. But insofar as the Board is concerned, 

you can categorically state with regard to each of the 

facts set forth, and again I use the word "facts" and 

also with respect to each of these set forth by the staff 

and the applicant whether or not it is a material issue 

of fat between you and the staff and between you and the 

applicant of either, but that will be sufficient so far as 

the Board is concerned.  

MR. VOLLEN: I see.  

CHAIRMAN FARMAKIDES: Mr. Churchill? 

MR. CHURCHILL: I guess I am asking for 

clarification, but I hope I don't understand. Does this 

mean that the words we agreed to in response to a motion 

for summary disposition, the parties can state orally on 

the record what facts they believe to be established and 

to what person--the reason I ask is that we set forth a 

number of fao for example, "The typing is not subject to
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significant pressure or thermal stresses or to corrosive 

2 elements. it's char from what Mr. Seiffert has said 

3 in his bzrief in there, under this procedure a general 

4 denial is not good enough and apparent tripping up of 

5 someone on cross-eXamination is not enough. He has to 

G affirmatively state a fact and he has to tell to whom it i 

7 jcomiag, 

If I understand you, you are saying that all 

! he has to go through--do is go through and say "I disagree 

to with each one of these facts, I declare them an issue," 

and they become an issue.  

12 CHAIRMIAN FARMARIDES: We, the Board, very 

effectively ruled that wo want to know which respect to 

Z4 each of the material issues of fact that you proposed and 

those proposed by the staff, we want to know the position 

of the intervenor with respect to each of those.  

Essentially, it's a yes or no answer, if he cares to do 

that, you are right.  

In addition to that, I am going to continue 

20 my own particular questioningo Mr. Vollen, with respect to 

2 teach of the contingents that you voiced, And as I said 

22 earlier to youo I am looking to see what is it-what 

23 material issue of fact you hope to elicit during cross

24 examination. I will ask you that question with :vespect 

25 to each of your contentions.
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2 Gentlemen, anything further? I think it's 

2 very clear, but if it's not, we will discuss it further.  

3 MR, VOLLEN: Well, it isn't perfectly clear tc 

4 me, and that is the reason I want just a little bit more, 

S if we can.  

6 As I think I have made clear this afternoon, 

7 our opposition to the motions for summary disposition 

8 proceed in many cases, and perhaps with respect to all of 

9 the motions, on different levels; that is, that we claim 

10 that they have not sustained their burden necessary to hav 

11 such a motion granted in their favor because legally they 

12 have not met the standards of Section 2.749. We have been 

13 turned to the affidavits to see whether they set forth 

14 admissible facts. Now in light of the limited time -

15 CHAIRMAN FARMAKIDES: It isn't going to take 

16 that long, Mr. Vollen, that is why it's such a limited 

17 process, as was indicated.  

is MR. VOLLEN: I see. One more question.  

19 Many of the statements of material facts--I 

20 shouldn't say many, because I haven't looked at all of 

21 them, I have seen some of the material facts described by 

22 applicant or the staff that refers to events that will 

23 happen, they say, in the future. So that there is no 

24 misunderstanding among us, I have some difficultyrespondin 

25 to that kind of supposed material statement of concise 

facts.
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10C4 C- CHAIRMAIN FARMARIDES: I would like to have an 

2 answer from you, however, with respect to that type of 

3 statement of material fact. Why I would like to have the 

4 issue joined there, and that is what I fail to find here, 

S I would like to move along so we understand what are the 

6 issues that are really in controversy here. Both the othe 

7 two parties have proposed here a procedure whereby they 

a are stating material facts.  

9 MR. VOLLENg What they claim to be material 

10 facts, 

CHAIRMAN FZARMAR'IDES: What they claim to be 

I material facts, exactly. Now we think it's up to you to 

18 come back and either admit or deny; hopefully if you want 

14 to be more helpful, you can go into detail with respect to 

15 one of these or any of them, but we don't ask that of you.  

16 In addition to that, I indicated earlier and I 

17 state again that we will still like from you a statement 

ig of the material issue of fact that you hope to elicit 

1g through your cross-examination.  

20 fMR. VOLLEN: Do I take it, Mr. Chairman, in 

2g order to make my motion clear on each one, I will have to 

22 state my legal objection to each of their motions as well? 

23 CHAIRMAN FlARDES: '..'Are your legal 

24 objections going to be the same each and every time? If 

25. they are, there is no need to restate them.
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MR. VOLLEN: Except that each contetion, or 

2 many of the contentions have different affidavits in 

3 support of them, and the question of whether the affidavit 

4 is competent to support a motion for summary disposition 

5 may be different with respect to each affidavit, and each 

6 affidavit of itself states di~erent types of conclusory 

7 facts.  

8 CHAURMAIN FARMAKIDES: It is to your advantage, 

9 sir, to state them separately, 

10 MR. VOLLEN: Thank you, Mr. Chairman.  

11 CHAIRMAN FARMAKIDES: Mr. Renfrow? 

12 MR. RENFROW: Thank you, Mr. Chairman. The 

a3 staff finds itself somewhat of being betweena rock and a 

14 hard place in a road again. The ruling with the Board, as 

15 1 understand, it, is a yes or no answer. The staff must 

16 object to that part of it, and ask you to reconsider that 

gy Order.  

Let me cite you again the rule itself, let me 

a cite a 1902 Supreme Court case still in effect on this.  

20 It says, and I am quoting, it's not overturned, the rule 

21 itself, the rule states: 'An affidavit of denfendant denyi 

22 the right of the plaintiff as to whole or some specified 

23 part of his claim and specifically stated in precise and 

24 distinct terms the grounds of his defense which must be 

such as would, if true, be sufficient to defeat the
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Splaitiffcs claim in whole or in part." 

2. We are not asking for any more than an osal 

3 proffer to the intervenors; i.e., one fact set out from 

4 an affidavit supported by the qualifications of a witness 

5 as to what facts he would present if it becamean issue.  

6 That is an obligation imposed by the rules of the 

7 lCommission once a proper motion for summary disposition iv 

8 filed.  

9 I respectfully request this Board to reconside 

10 the ruling that a yes or no answer will suffice. Certain] 

11 the parties in this case, Mr. Churchill, myself, rather 

12 than imposing a burden on the intervenors to go out and 

13 get affidavits, t-e say we will accept a proffer of proof.  

74 X do not consider a poer of proof a yea or no answer, 

15 I expect a proffer of proof to be as in any court vase, 

le for the man to stand up and tell the Board, as we have 

7 been trying to find Out in this case since September what 

is the issues are he wants to litigate.  

29 The staff has gone to considerable time to 

20 set out these issues, we have filed papers with the Board 

2_ which show the facts as they are supported by affidavits i 

22 the rule. All that we ask this Board in this case is to 

23 continue with that rule and require him to answer each of 

24 those allegations.  

25 Hif he wants a material fact in issue which he
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does not think we cover, certainly he stands up as he sai' 

SIa moment ago and said, "If you push a cart against a grati, 

3 you are going to hurt the pipe." If he wants to litigate 

4 it, let him so litigate it, but I want all the rest of my 

5 11 facts specified taken as true because he neither has 

6 denied them nor has he given us any statement as to why 

7 those should not be taken as true.  

I request this Board to reconsider. If it does 

not, I must file an objectionto that portion of the ruling.  

10 Thank you, Mr. Chairman.  

11 CHAIRMAN PARMAKIDES: You are welcome, Mr.  

Renfrow, 

Mr. Vollen, do you have a response to the 

14 very eloquent statement made by Mr. Renfrow? 

MR. VOLLEN: Well, I think that is a loaded 
15 

16 question, Mr. Chairman.  

CHAIRMAN FARMAKIDES: No, Mr. Renfrow is 
17 

is always very eloquent. The Board's ruling is an attempt to 

balance the rights of these parties and balance the burden, 

20 as the Board sees it. We know the intervenor, so far as 

we are concerned, has a burden; the extent of that burden 
21 

is not clear, but we think he does have a minimum burden, 
22 

We stated it, the staff disagrees with us, that is their 
23 

privilege.  
24 

Mr. Vollen, dojou have anything else to say? 
25
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MR. VOLLEN: Well, in a way, Mr. Chairman, it 

2 goes back to the observation that Mr. Seiffert made about 

3 discovery in this proceeding. I suppose that it is true 

4 that had we not engaged in the kind of proceeding that we 

5 have engaged in up until now, that is, if we had engaged 

6 in a formal proceeding where I was not and Mr. Comey was 

y not free to talk to Mr. Crocker and wcd not be permitted 

8 to talk to representatives of the applicant, but rather we 

9 were reqiired to take their depositions, we wad then at 

10 this stage of the proceeding have a very complete formal 

j record. We might have tens upon tens of depositions, and 

t2 they might be on file, and I might have gone through the 

13 process of cross-examining these proposed witnesses before 

24 we went to hearing and we could then offer their depositions 

V5 as controverting the facts they set forth in their affidavL 

16 But we did not do that, and indeed we did not do that 

17 specifically in the context of the question of how 

responses to summary disposition are made.  

We agreed that there would be the opportunity 

20 to respond to summary dispositions by a statement of fact, 

29 what a party believed a fact to be.  

2-2 Beyond that, I think Mr. Renfrow's steamenthas 

23 been covered by a lot of prior remarks that have been made, 

24 

25
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MRo CHURCHILL: Mr. Chairman.  

CHAIRMAN FARMAKIDES: Mr. Churchill.  

MR. CHURCHILL: .xcuse me. Two comments.  

One, I would like to join with Mr0 Renfrow in his motion 

that you reconsider that decision.  

Secondly, I just cannot let Mr. Vollencs 

comment go by, because we did this informally. He had 

open access to all our people all he wanted. He could 

find out anything he wanted to without the formality of 

depositions.  

All we are asking him to do now again, withoul 

requiring formality, is to stand up and tell us, what did 

you learn when you talked to all our people. We did not 

require depositions. That's all we are asking, 

MR. RENFROW: Mr, Chairman, once again I have 

got to go back to the law.  

Griffith vs. Griffith, 2nd Supreme Court case, 

is exactly on par, and I hate to take sentences out, but 

this one has got to be right on point. It says-

CHAIRMAN FARMAKIDES: Was that an administrat! 

hearing, Mr. Renfrow? 

MR. RENFROW: Noe sir, it was not.  

CHAIR4AN PARMARIDES: The first case you 

voiced was an administrative hearing, sir? 

MR. RENFROW: No, sir, it was not.

ye
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CH-AIRMAN FARMAXIDESg Let Me be Very Clear 

-About it being on all. fou--s.  

MR, RENFXRO1: I will state once again, 

Griffith vs Griffith, 66 Siapreme Court 556., It states" 

WThat a claim then cannot be smpoz-ted ifu it is bottomed 

30181Y on petitioner,3 unzuported Bspicions0 .' And that 

seems to Yze to be whexe t-,, are in t~m casa.  

The comment as to administrative proceeding,.  

Mr. Chairman, the adn~nistrative pLoceeding is based on 

RWZ2 36. The requirement is in~ 2.749. 11 am not arguing t 

you~ that any Supreme Court caze is applicable to this 

Ni-n this proceeding,, The ruLe has not been in that 

long. Y am arguing to YOU0 Mr. Chairmnn on the law, andl 

the e7tatemant of cons ide ratin w;hich the Commission 

Ma~d with this change wrhich states ver-y clearly very 

claarly that it is based on Rlule 56,. that the Law 

has develped along the Vc -3eral Rules is applicable here.  

The rule itse12 states all that Mr. Churchill 

and X are asking for, and that is just merely for him to 

voice to us whexe ho getG it. if it was his talks with 

Mr. Crockerv that would be fine with us. Just whoat his 

sune are, that'~s &12. we are asking, -Mr~. Chairman.  

CAYPKAW WARXKIES: Z guess the Board has 

listened with great interest to Mr. Rtenfrow's pleading.  

Therce are N;evae~ thingz that trouble us, of couire w,,ith
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respect to this case, but we are also veryo very 

cognizant of the desire of all the parties to expedite th 

case and to reach a decision as quickly as possible con

sistent with a full adequate record.  

So we will reconsider the Order just issued, 

and I don't think it places any real additional burden 

on the intervenor, because as we said earlier we want 

the issues to be joined0 

So insofar as we said earlier that we would 

accept a 'no' and a "yes" answer, the Board reverses its 

ruling and states that we want a minimum answer with 

respect to each of the facts posed by the parties, the 

applicant and the staff, in their motion for summary 

disposition.  

We think this is fair and reasonable under 

the circumstances, all the circumstances of this case, 

which are, as we all know, unique.  

Okay, fine, let's proceed. We will allow the 

intervenor to try to examine all the facts put forth by th 

staff and the applicant. We will reconvene tomorrow 

morning here at 9:30, and we will proceed then commencing 

with 3.3.6.3, which is the first contention discussed 

this morning0 

(Whereupon, the hearing was adjourned at 4:00 

pom, to =econvene on Thursday, February 8, 1973, t'-:30 a 

- - - - - - -


