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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION
In the matter of: : :

WISCONSIN PUBLIC SERVICE CORPORATION :
WISCONSIN POWER AND LIGHT COMPANY :

" AND . Docket No. 50-305
MADISON GAS AND ELECTRIC COMPANY

(Kewaunee Nuclear Power Plant)
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.

Suite 720, 1111 20th Street, N. W.
Washington, C. C. :

Wednesday, 10 January 1973

The prechearing conference was convened, pursuant

to notice, at 9 a.m.

BEFORE:
MR. JOHN B. FARMAKIDES, Chairman, Atomic Safety
and Licensing Board. .
DR. WILLIAM MARTIN,.Member.
MR. FREDERICK J. SHON, Member.
MR. HUGH K. CLARK, Alternate Chairman.

APPEARANCES:

(As heretofore noted.)
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PROCEEDINGS

CHAIRMAN.FARMAKIDES: Good morning, Ladies and
Gentlemen. The Hearihg will now be in order. The record will
show that this prehearing conference began at 9:30, in the
VanGuard Building, 1111 - 20th Street, N. W., Washington, D. C.

This is the second prehearing conference in pre-
paration for the evidentiary hearing to consider the application
filed under Section 104 (b) of the Atomic Energy Act by the
Wisconsin Public Service Corpcration,.the Wisconsin Power and
Light Company,'and the Madison Gas and Electric Company, whom
we will henceforth call the Applicants, for a Facility Operating
License which would authorize the operation of & pressurized |
water reactor identified as the Kewaunee Power Plant ac a
steady power level up to a maximum of 1650 megawatts thermal
in Kewaunee County, Wisconsin.

Wc have had one prehearing conference in this case
and this is the second one prior to commencing the ev1dentiary
hearing on a scheduled .date of January 30, 1973. We have
preViously identified the Board. On my left is Frederick J.
Shon, on my right is Dr. William Martin, and my name is John
Farmakides.

1 would like to.ask the parties this morning -- I
see some.faces here that I have not seen before -- I would like

to have the parties identify themselves for the record. For

the Applicant?
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‘# 1 1 MR. CHARNOFF: Sir, my name is Gerald Charnoff. I am
Reba 2 21a partner.in the law firm of Shaw, Eittman, Potts and Trowbridge
3llat 910 - l7th'Stréet, N. W., Washington, D. C. On my left is
. 4|lmy partner, Mr. .Bruce Churchill of the same law firm. Sitting
5flacross the table from ﬁe is Mr. Stephen Keane, of the law firm
6llof Foley and Lardner in Milwaukee, and on my right is Mr. Carl
7| Giesler, who is the Superintendent of Nuclear Power for the
8 Applicant; Wisconsin Public Service Corporation.
9 CHAIRMAN FARMAKIDES: Thank you. For the Staff?
10 ' MR. RENFROW: Thank you, Mr. Chairman. My name is
11 |Rex Renfrow. On my. left is Mr. Joseph Gallo, on my right is
12 IMr. Perry Seiffert, and further to my right is Mr. Geoffrey
. 13| Gitner. Mr. Gallo,.qu. Seiffert and myself represent the
14||Regulatory Staff in this case. Mr. Gitner is here today only
15| for the purposes of the prehear-ing conference. -
16 CHAIRMAN FARMAKIDES: Thank you. For the Joint In-
17| tervenors? |
18 ~ MR. VOLLEN:V Thank you, Mr.' Chairman. My name is
19 |[Robert J. Vollen. I am a lawyer in Chicago with offices at
20]|109 North Dearborn Street. Here'is Mr. David Dinsmore Comey

21 who is the Director of Environmental Research of BPI, one of

‘ 27 |the intervenors in this proceeding.
23 - CHAIRMAN FARMAKIDES: Thank you. Insofar as ‘the
. 94 ||Board is concerned, there are three major topics for discussion

Ace - Federal Reporters, Inc. .
25 today. One relates to the contentions, of course. A second
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relates to the objections voiced by the Intervenors to the
portion of thé_Order of December 4th of the Board. A third
relates to the scheduiing. |

Whaﬁ we thought‘we would do -- it is up to the partie
to advise the Board how £hey feel, tco -- is to go in sequence,
discuss the contentions, those thaf'the Board wishes to have
discussed. »We have gone over the contentions, all of them. Som
of them, of ééurse, have appeared earlier in the initia} version

We wpuld like, however, some clarification with
respect to é number of them. We would likevto have £hose con-
tentions discussed. Wé will then go to the issue of paragraph
4, and we wouia like_to have that aiscussed by the parties. Then
I guess the last issue is the scheduling. In view. of one and
two, we éan better I think schedule the remaining actions that
have to be accomplished prior to the evidentiary hearing, and
perhaps in view of the number of contentions, the parties might
consider serioﬁsly the issue of.whether We should postpohe the

evidentiary hearing for perhaps one week to give the Board

Jd

A4

additional time to consider the contentions.

MR. VOLLEN: Mr. Chairman?

CHAIRMAN FARMAKIDES: I will hear discussion on how
that sounds to the parties. Did you have something, Mr. Vollen?

MR. VOLLEN: I did, Mr. Chairman, with respect to the

first of those topics, that is, the discussion of the contentions.
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I have prepared a short document, one principal
purpose of which I hope has not beep rendered academic, and that
is, to advise the Board formally of the withdrawal of those
conténtions that wefe contained in the stipulation. I understan
that Mr. Renfrow talked to you orally about this document, and
among other things, formally witﬁdrew those contentions.

CHAIRMAN FARMAKIDES: Which document are you talking
about, sir?

MR. VOLLEN: The one I now haVe in my hand that
I would like to submit tolthe Board.

CHAIRMAN FARMAKIDES: It has not been submi tted
before? | |

MR. VOLLEN: That is righﬁ, sif. s

- CHATRMAN FARMAKIDES: That is good.

MR, VOLLEN: May I do‘that atvthis time, Mr. Chairman’

CHAIRMAN FARMAKIbES: Yes, you may.

MR. VOLLEN: May the record further show that I am
serving copiesﬂdnvcounsel.for the‘Applicant and counsel for the
Staff.

| MR. RENFROW: Mr. Chairmané

CHAIRMAN FARMAKIDES: Mr. Renfrow.

MR. RENFROW: Contention 338 is one of the conten-
tions wﬁich was not correctly included in the piece of paper
which we submitted to the Board earlier in the week.

CHAIRMAN FARMAKIDES: Now wait a minute. What piece

A4
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of paper? Let's identify these things, Mr. Renfrow. What
date?
| MR. RENFROW: The document dated 1-5-73, entitled
"Stipulation With Regard‘to Matters of Controversy and Con-
tentions." The Rggulatory Staff, in tyéing up its portion of
this document, erred in typing contention 3.3.8.. Mr. Vollen has
pointed this out in thé pieée of paper.he has now filed to the
Board. I have the contention retyped in its correct form on ‘
a single sheet of paper which I would like to have passed out
to the Board so they may just include that within the stipulatio
to replaée Contenﬁion 338 that they now have.
| CHAIRMAN FARMAKIDES: 3.3.87

MR..RENFROW: Yes, sir.

CHAIRMAN FARMAKIDES: You may do that. Are there
any objections? |

MR. VOLLEN: No.

CﬂAIRMAN FARMAKIDES: I would like the record £o
'show that Dr. ﬁugh Clark, the Alternate Chairman, has just
joined us. I am glad to see you, Mr. Ciark.

You can see that -- at least it is rather obvious
to the Board; that there has been significant action by the
parties, and we are pleased to see it -~ towards resolving some
of the issues between them. | |

However, it is also obvious to the Board that much

of this information has come in the last two or three days, and
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for the Board to rule responsibly with respect to the Conten-
tions, we are going to need more time, Gentlemen.

In‘order for us to rule, we know most of the Con-
tentions, we have already gone over them. We have gone over the
second set. Now'evidently the second sét has been modified
further and yéé, we did‘receive the telephone call from Mr.
Renfrow, fepréseﬁting all parties, advising us of those that hav
beenvwithdrawn.' |

ThevBoard has now the job of going back and integrati

all the contentions to see that they in fact fit and that there

are no duplications. This is going to take some time. What doe
this mean? It meaﬁsﬂthat‘we“can't_rulé really before next Qeek}

In order then for the parties fo know which contentio
are in the case insofar as tﬁe Board is concerned, we would feel
that it wouid be reasbnable tO'poétpone the e&identiary hearing.
How long? One day, two days, three days? I will hear discussio
on that. J

It may be better to postpone it for one week. It

depends on how soon the parties can react to the Contentions

that the Board admits for purposes of the case.

W

ur
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MR, RENFROW: Mr. Farmakides?

.CHAIRMAN FARMAKIDES: Yes,

MR.'RENFROW: .Perhaps your first suggestion of
going through the-conteﬁtions and then going to paragraph 4
before we talk aboﬁfbthe schedule might be the best to do.
That Will give the parties a cﬁance to think about it and
maybe dome to ;ome agreement betWeen themselves, as to,wﬁether
an appropriate scheaule -- what it would be in view of the
Board's need to review'the petitions in their entirety.

.CHAIﬁMAN-FARMAKIDES: ‘Thank you, Mr. Renfrow.
That's éorfeét. Therréason I am mentioning it now is for you
to begin to think abéut.it. I think it is wise.that we go
through those.contenfions which the Boafd needs clarification
on, and then let's diséuss paragraph 4, then we will get
back to the schedule.

Okay. Let's turn to the contentions submitted by
the JoinﬁQintervenors. What we are going to do is ask for
discussion, clarification, if you will, with respect to only
some of the contentions. We feel relatively certain with
respect t§ othérs. Some we feel clearly can be acted on, and
othefs we feel cannot be acted on without further clarification

What we might do is go through each one in turn.

I might first mention the total number of contentions that we
want to discuss, and then we will go back through each in

turn.
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- Now for the cénvenience of the parties, let me statd
them. 3.3.3, 3.3.5.1, 3.3.6.3, 3.3.7.1, 3.3.8, 3.4.3.1,
3.6.1.1, 3.6.2( 3.7.1, 3.12.3, 3.14.2.,2, 3.17.1, 4.4.3,

4.5.2, 4.6.1, 4.7.2, 4.15.1, 4.16.3, 5.4-C, 6.1.1, 6.2,
6.7.4-C, |

Now there is one dtheryclarifying matter that I
wént to raise ﬂow, and I would like to ask Mr. Vollen to talk
to this point. Some of your éontentions, Mr. Vollen,
evidently are,in the nature of preambles to other contentions.
At leést you have voiced them as contentions. But you don't -

I don't'fully understand them. For example, the relationship

follow. You state'that it is merely introductory. However,
you state it as a contention. Now do.you mean to include this
as a separate contention on which there will be some showing
made?

,_.MR' VOLLEN: In general I think the specific answer
to your specific question is.no, that those introductory
paragraphs were written'just as that, to put the specific
céntentioﬁs into contekt.so that the éommission and the Board
would be apprised of that partiéular aspect of the noncomplianc
of the particula? aépect of the safety of the plant that we
were concerned about.

Does that answer your question?

CHATIRMAN FARMAKIDES: Not fully. You say in general
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Now what is the qualification? What is the exception?

.:MR. VOLLEN: I just don't have all of those in
mind. - AsAfar as I am aware, as I sit here now =--

| ‘CHAIRMAN FARMAKIDES: They are all like that.

They all héve’an introductory statement which you identify as
a contention. The Board is faced with the problem, do you
mean this as a conténtion or are you really merely introducing
the contentions that‘folloW? We. think it is the latter, but
we jUs£ déh't know. |

‘MR. VOLLEN: If is the latter, Mr. Chairman.

C.HAIRMAN. FARMAKIDES: It is the latter. All right.
These iﬁ£roduc£ory'cdnténtions then that you have voicea as
contentions are nof in fact then to be considered by the Board
as the conténtions. They are introductory to the contentions?

MR. VOLLEN: That's right.

. CHAIRMAN EARMAKIDES: Okay.

“ “MR. VOLLEN: That introduction could as well have

been typed preceding each of the conﬁentions in that section.

CHAIRMAN FARMAKIDES:b Fine. All right. ©Now let's
gé to.3.3;3. That is the first one tﬁat the Board wishes to
requést discussion on. I think Mr. Shon had some questions
on this.

MR. SHON: The main.f—

MR. CHARNOFF: Excuse me, sir.

CHAIRMAN FARMAKIDES: Yes.
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MR. CHARNOFF: I think it would be helpful,
considefing the number}of itéms, if we might each take a
moment to.rereéd thét‘particular contention under inquiry
before we proceéd with the discussion.

CHATRMAN FARMAKIDES: That is a good idea. Let's
do £hat.‘

MR:’SHON:‘ Fine.

CHAIRMAN FARMAKIDES: Incidentally, to the

- procedure of this, we don't want a long dissertation. We

just~want_conCise'ansWers to.the questions the Board raises
so we éan élérify tﬂe coﬁtentions.
V iét;s éroCeéd now. |
MR. SHON: The point that I would like some
clarifiéatioﬁ on, I woula pose the quéstion actually to the
Intervenérs and the Staff jointly -- it is the sentence, "It

has been admitted by the Regulatory Staff" --

CHAIRMAN FARMAKIDES: The bottom third of the page.

. MR. éHON: - tﬁat flow blockages and embrittlement are ng

implicitly or éxplicitly part of the interinlacceptance criteria for BCCS, :
in order to dete:minéAwhether an individual blant complies with the interim

acceptance criteria, further calculations taking flow blockage and embrittle

ment into consideration must be made in order to ensure that the core
retains a geometry amenable to cooling."
Now the fact that the core must retain a geometry

amenable to cdoling is specifically part of the criteria.

bt

hnd

0
|
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The transient must be terminated before that -- before any
dead relation of\this éort occurs. Does the Staff indeed
admit that you have to make separate calculations and include
the fact that the .geometry miéht change? I thought they did
not. You allége that they.do? Do they?

'~ MR. VOLLEN: In what is commonly referred to as the
ECCS‘rulemaking proceedings, being AEC Docket RM50-1, on
January 28, 1972, at page 699, Mr. -- Dr., excuse me --
Steven Hanauer testified, and I quote, "Conformance with
criteria i‘and 2 can usually be determined directly from
the calculations, whereas additional information may be
required to éhow_coﬂformance with criteria 3 and 3."

And it is criteria 3 that deals with core geonmetry.

: MR. RENFROW: If I may respond, Mr. Chairman, I
believé that that waé taken out of the rulemaking hearing.
However, it isAthe Staff's position, and I believe that
position is backed up by the decision in Indian Point 2 --
the number is A-LAB=46-- that the Appeals Court ruled there
that flow:blockage need nbt be consiaered on a case-by-case
bésis.

It is not expiicitly set out in the criteria or the
model. It isvnof expiicitly noted there that certain things

must be done, but it is implicitly referred as the Appeal

the criteria. ' ' 1
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The Staff direct testimony at Section 2.4.2.1 of
the ECCS rulemak;ngAhearing explicitly directed its attention
to this:subject. ‘The eﬁbriﬁtlement was discussed in
Secfion 2.2, cladding temperature in 2.3, metal water reaction
in the same secfion. The supplemental testimony in Chapter 20,
flow blbgkége, was addréssed. Chapter 18 of the supplemental
testimony;bembritﬁlement and post blowdown loads were also
discgssed; There Qere many, many references in the ECCS
proceeding going'diregtly to this point.

The answer to the‘qﬁestion is:  The Staff's position
is, numbér one, i% is excluded by the Indian Point A-LAB-46
decision} and ﬁQo,vyés, it is.covered by the interim
acceptance criteria and thus is not appropriate, an appropriate
matter to be heard in this proceeding.

MR. SHON: Then the statement here, "The Staff
admité that this is not expliqitly or implicitly covered by
the crité#ia,“ is not correct? #¥ou do not agree with this?

MR. RENFROW: ' No, sir, I believe that statement was
made as Mr. Vollen refers to Dr. Hanauer's testimony. I
tﬁink this can be made byvhimself, this interpretation. How-
ever, as I stated, it is not explicitly directed to itself
in the criteria.

MR. SHON: But it is implicit?

MR.ARENFROW: Yes.

‘ MR. SHON: That is what bothered me most, implicitly|.
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Okay.

- CHAIRMAN FARMAKIDES: The next one we need to
clarify further -- did the Applicant want to say anything
.about thaﬁ? Not that the question was directed to you, but
if you féel there is anything you can contribute --

MR. CHARNOFF: It is our view that this is a
challengelto thé criteéia, It is our understanding that if
anything, the subsﬁaﬁce of the entire testimony by the
gentlemah fromloak Ridge at the.ECCS hearing was concerned
directly withbthe whéle qﬁestion of embrittlement and the
extent to which that is or is not adequately recognized by
the criteria. That‘ié an issﬁe in that particular hearing.
The substance of our position is that that is inherent in
the criteria.

CHATRMAN FARMAKIDES: Thank you.

Anything further on this matter?

all rj.ght, let's go to 3.3.5.1.

MR. SHON: Have we had time to look at this yet?

ACHAiRMAN FARMAKIDES: Have you read it yet? It
sﬁouldn't take foo much time. I am‘éure you have all gone over
this time and time again.

MR. RENFROW: I am afraid that is the case.

\

MR. SHON: It certainly appears that way. The

contention appears to require three separate failures to produc

an undesirable situation, a clearly undesirable situation. I

[
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MR. VOLLEN: Mr., Farmakides?

CHAIRMAN FARMAKIDES: Mr. Vollen?

MR. VOLLEN: In lieu of consulting, or perhaps
in addition to consulting, I would like to request the Board's
permission to permit Mr. Comey, the Director of Environmental
Research for BPI,-one of my clients, to respcnd to that questioj

CHAIRMAN FARMAKIDES: Surely.

MR. VOLLEN: Thank you, sir.

CHATRMAN FARMAKIDES: Mr. Comey, are you prepareq --
wait a minute, I'm sorry. Are you all finished, Mr. Renfrow?
Would you like additional time? All right, Mr. Comey.

| MR. COMEY: I'm to go first?

CHAIRMAN FARMAKIDES: It doesn't matter. I think
it would be a good idea if you would.

MR. COMEY: I think that the intervenors are contendi
that this is an accident that ought to be analyzed bécause
valves do stick, there have been instances reported quite
frequently,'as a matter of fact, in abnormal occurence reports,
of(reactors with delayed: SCRAMS or control rods failing to
insert when tripped.

Also, we would like to point out that in the
final safety analysis report for this plant, under the locked
rotor accident section, the applicant does analyze for not
only a locked rotor but assumes that for the purposes of

analysis that the pressurizer release valves do not open.

1'

ng
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So they in effect have analyzed for two out of the three
incidents that we mentioned in this context. They have also,
in a Westinghouse development related to the ACRS's concern
about anticipated transients without the SéRAM, analyzed for
the case in which you have a locked rotor and the reactor
does not trip. 1In that case, the pressuriéer relief
valvés are assumed to open.

We-think that in view of the gravity 6f this
accident one must analyze all three.

MR. SHON: However, do you carry this process? I
mean, you have analyzed for one‘failure, for a second failure,
for a third failure. I can perhaps, given a few minutes,
think of a 4th or a 5th failure, all fairly low probability.
What would you feel is an adequate measure of however this
process may be carried or must be carried, to what measure
ofiprobability, to what number of failures, or what?

Did you ha&e any sort of measure youd can give me?

MR. COMEY: I think I have answered that implicitly
by the fact that this is the only one of this type that we
have placed into contention. We did review possibilties of
combinations of other types of accidents. We discussed
it with the staff, the staff -- they can speak for themselves,
but I think generally they felt that certainly if one postulates
that every single_piece of safeguard equipment does fail, then

you will have a very serious accident on your hand.
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_‘h3 L It was our position after locking at the various

2\l combinations that this one in particular was one that worried
_ 3! us and we felt an analysié sﬁOuld be done.

‘ 4 MR, SHON: Mr. Renfrow? |
5 CHAIRMAN FARMAKIDES: Mr. Renfrow?
6 MR. RENFROW: The accidentS+: to be analyzed by
7| the staff and I guess first of all byxthe applicant. have

- 8| been formulated throughout the years and are now listed in

9| the standard format':to applicants' final' saféty analysis reportt

10 The criteria for the analysis of this accident is

11|l the single failure criterion, single failure criterion, which
12}l is spelled out in the introduction of Appendix A to Part 50

® 13

14| not -- it requires an applicant to analize for accidents

under the definition failure as to single failure. It does

151 as to the single failure criteria.

16 This particular contention is concerned with the.

171l design criterias 12, 13, and 20. What the intervenors in

18| this particular contention are asking the staff to do is to,

191 one, analize for a locked rotor. We have done that. Two,
20| they aré asking us to not only analize for a locked rotor,
21| but for three or four reactor trips to fail simultaneously,

‘ 22 | which gets us to at last, which as you know, the ACRS is

23| concerned about.
@ o

«ce — Federal Reporters, Inc. ]
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The staff has selected the last as it-applies to
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consider that at the same time. the other two events happened,
we have four pressurized relief valves failing totally. Now
'the;e are two power operated valves and two code safety
valves. Giving us four pressurized relief valves.

At one time the intervenors are asking us to

analyze for an accident at' which-at one.time-all;of .this gear

fails: We think that is a serious violation of the single

by the applicant to analyze for this accident.

We can add,ras you pointed out, another and ahother.
Nor is there, Mr. Chairman, any reasonable explanatory words
in this to explain to the staff why this might be-a credible
event. There is the mere statement that we should analyze
for all three of these because if we don't, this is what
is going to happen.

The single failure criterion is a directional
ending to‘fhe regulations. If the intervenors wish to contend
that this contention should be heard -- and I can suggest to
this Board that the path to take is 2.758, and not the path
which is taken here -- I think common model failure, Dr. Martin,
in this instance, is not applicable to the particular conten-
tions expressed herein.

Common mode failure is something that of course
the staff is concerned about.

MR. SHON: 1In other words, in effect, you see, no
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common mode in it?

MR. RENFROW: As I understand common mode in this
contention, no, sir.‘

CHAIRMAN FARMAKIDES: Mr. Charﬁoff, did you have
any thoughts here, sir?

MR. CHARNOFF: I don't think I could add to what
Mr. Renflow stated, Mr. Chairman.

CHAIRMAN FARMAKIDES: All .right. Mr. AVollen?

MR. VOLLEN: I would like to respond briefly, if
I may. 1In the first place, the counsel for the staff has said
that in his view, this is a challenge to the single failure
criterion. 1In your view, there is no thing such as the single
failure criterion.‘ There is in Appendix A to Part 50 a
definition of the term "single failure."

I think it is clear from the discussionsg that have
gone on between and among the parties that the staff and the.

intervenors have a different view as to what that definition

means, Point Number One.

Point Number Twé, if I heard Mr. Renfrow correctly,
What he was saying was that the staff has analyzed for the
32 events described in this contention, and the staff doesn't
belief it necessary as a safety precaution to analyze for
all three events happening together. That may be a
reasonable argument on the merits. That may turn out to be

the type of evidence or, to the position that the staff will
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take. It seemslfo me at this point the question only is
whether that question és.to whether or not the Staff should
require an applicant to analyze for those three events is

something this Board ought to consider on the evidence rather

right now.

IC'HAJ:’R.MAN FARMAKIDES: All right. I think that is

AsuffiCiéﬁt on this oﬁe.
|  The next'oﬁé is 3.3.6.3.: Mr. Shon?

MR;.SHON: Do you want to.take a moment of two to
look at it? _fhisvis something I wanted to talk to the
iﬁtervenor and_the Applicant on. The Staff may also have
something toAsay én the matter. 3.3.6.3. It refers to the
selector switch interlock. The contention asserts that no
singlé failﬁre analysis has been made of this system. . The
ApplicantAin their feply to.the Intervenor said that such had
and they refefred tb paée 6.2-8 in the FSAR, and that says in
oné paragraph also that such a single failure analysis has been
made. Has it or hasn't it?

| MR. RENFROW: I believe £hat the Applicant has now
beforelit, or is invthe.process of submitting to the Staff
an answer to a specific question involving this system as it
is stated here. It may have been analyzed by the Applicant
and has not béen analyzed to the Staff's satisfaction, nor have

we received the answer from them and analyzed it. When that ig
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’ _ 1 done, at that point the staff can then take a position on it.
2| We have not yet done that, nor have we okayed this particular

3 item as it now stands.

@ 4 ' MR. SHON: I see.
5 ‘ . MR. CHARNOFF: Mr. Chairman --
P2 o ~ CHAIRMAN FARMAKIDES: Did you have a comment, Mr.

7 Vol].eri? .

8 | . MR.. VOL‘L‘EN: “ I had onily a parenthetical comment.

9 'i‘hat is_f I would l.il'keb té point out an apparent inconsistency

10 beltween rﬁy re}m;'iArks ‘ancli .the last contention we discussed,

11 namely that' iﬂ_our view théi‘e' is 'no single failure criterion,

12| and the stateﬁent in £his contention that we don't believe that

’ 13| the system described in 3.3.6.3 meets the single failure criterion

14 That apparent iannsistency can be resolved by my saying that

15| what we really m_eantlin 3.3.6.3 is that it does not meet the

16|l Staff's definition of the single failure criterion as they

171 use that term. |

) 18 |  CHATRMAN FARMAKIDES: Mr. Charnoff?

19 MR CHARNOFF : Thére seems to be some misunderstand-

20 ing of fact. At £he ﬁleetings last week, of course, we were
21 given this éontention, 3.3.6.3, and to the best of everybody's

’ 22 recollection, the status report filed with the stipulation was
23 accurate.

’ 24 Followincj that ﬁleeting, however, this indicates

Ace — Federal Reporters, Inc.

25 the difficulty with doing things in a hurry. It turns out,
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’ e 1 as Mr. Shon has noted from our document that was filed
2{ yesterday morﬁiﬁg with yourself .and last evening with the
3| parties, that in fac# the FSAR does reflect the fact that
’ 4 the‘Appli;:ant alt‘ leé.st performed a single failure analysis.

5|1 We are not aware, avar. Renfrow has just stated -- we are

6| not aware of any question being asked of the Applicant with

7|l respect fo thé édequaéy of that éingle failure analysis.

gl I thiﬁk there wéé some misunderétanding last week; Mr.

9 Reﬁfrow,vwiﬁh régara;to the status of this matter. To the best

10 of éur reébllection,_we have nof been asked any question

11|| about the staﬁeménts.méde in the FSAR, and to the best of our

12 knowledge,zwé.qwe no one‘ényvinformation on this matter.
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CHAIRMAN FARMAKIDES: Look, this is a good point
to state that as this discussion chtinues, the parties may
well note items in the contentions that they can:all talk to
eacﬁzother about again. There is no reason for your negotia-

tions to stop merely because we are beginning to focus on

"these contentions; that:we.intend: to'rule.on these:-.conténtions.

There ﬁay well be room for further refinement of
the contentions énd possibly.further stipulation. Anything
further, Mr. Charnoff?

MR. CHARNOFF: HNo, sir. It seems to me that we
badly need some clarification as to what the situation is
among the three parties.

I agree with you, there is no reason to halt any
discussions and it is ﬁot our intention to do that, at all.
However, part of‘the problem of moving with as many contentions
as we had to move.last week, is that we ran into this kind of
a problem with everybodyv's recollection, and at the mémeht,
our position is (a), that the analysis has been made, and (b),
as far as the contention itself is concerned; we are: not:aware
of any particular problem with that coming from the intervenor.

Without making any speeches on it, as is evident
from the papers:that we StandAon, our position is clearly that
for a contention to be’ heard, there must be an adequate basis
by this time.

CHAIRMAN FARMAKIDES: Mr. Renfrow, anything further
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to clarify this particular point?

MR, 4RENFROW: Yes, Mr. Chairman.

I Wili not take issue with Mr. Charnoff. Certainly,
they know what they have submitted, and have not. However,

I would reiterate that the staff has not completed its analysis
on the submission on this question. We stiil have it under
review inhouse.

CHAIRMAN FARMAKIDES: Okay. Let us go to the next
contention, unless there is something more to be said on this
one.

Our‘next contention is 3.3.7.1.

MR. SHON:V Do you want some time to read it?

MR. CHARNOFF: Please.

MR. SHON: All right.

MR. GALLO: Mr., Chairman?

' CHAIRMAN FARMAKIDES: Yes, sir, Mr. Gallo?

MR. GALLO: While the parties are reading the
contention, might I suggest Mr. Shon raise his voice a little.

MR. SHON: Sure.

MR. CHARNOFF: For the benefit of the reporter, Mr.
Renfrow used a term before, twice in his answer, called ATWOS.
and I dont:know how you spell that. I suggest you spell it
a-t-w-s.

MR. SHON: a-t-w-o-s.

MR. CHARNOFF: Anficipated transient without SCRAM.
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MR. SHON: People have been writing it the other
way so it is pronounceable, I think.

- CHAIRMAN FARMAKIDES: We will leave it up to the
repérter.

MR.ISHON: ‘When I used the term, I uéed it spelled
out, anticipated transient without SCRAM, for that very reason.

CHAIRMAN FARMAKIDES: including an "O"?

MR. SHON: No, I used the words, rather than the
acronym. |

CHAIRMAN FARMAKIDES: For purposes of the hearing,
let us put the "O" in there. Let us proceed.

Mr. Renfer? |

MR. SHON: Can I be heard now, béck there? 1Is
that better?

I would like a little discussion particularly on
the part of Mr. Rnefrow or the staff of the exact way in which
this parficular point is addressed in the interim criteria.

It apéears to me that it is addressed, perhaps,
by -a sort of benign neglect. It seems not to be directly
addressed in the criteria, to me, and.I wanted to know the
extent to which and the reasoninglthroﬁgh which one arrives at
this as a challenge to the criteria.

MR. RENFROW: I am afraid, Mr. Shén, that this is
another one of those areas in which the interim acceptahce

criteria does not speak directly to steam-generator tube failur

R4
.
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MR. SHON: That is true.

MR. RENFROW: At the ECCS hearing, RM-50-1, which
we have spoken of before, however, fhe fact that this event
was considered incredible by the Staff and therefore, not
addressed specifically in the criteria, and the reasons why
were debated extensively.

For example, Dr. Hanauer,.of . the 'Stdff, discussed

‘transcript pages 2334 through 2337. Mr. Rosen‘discussed the

transcript -at 8543, Mr. Moore discussed it at the franscript
pagg.l4828.

| - This was a matter of controversy at the hearing
itself as to whethervor not, or why this was not specifically
included within the interim acceptance criteria.

Second of all, as a result of this, and other
criteria, this is not a design requirement. It has been testi—
fied that the Staff éonsiders it not a credible event.

.I would again refer you to A-LAB-46, the Indién
Point decision, which again states’thatithese matters-are not
the proper subject of a hearing in a licensing proceeding.
IAwould again suggest 2.758. |

MR. SHON: ALl right, except for the fact that the
intervenor has mentioned Mr. Brockett's paper.at-this latest
ANS conference which, incidentally -- copies of that paper are
not really available.

 MR. RENFROW: I would be glad to supply the Board
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if this is a contention.
MR. SHON: I would like one.
AMR. RENFROW? I will be glad to supply it. I hope
it is not.
A.MR. SHON: One might, on the face of the contention

assume that this represents later data that might not have

" been considered.

MR. RENFROW: I don't believe so, Mr. Chairman.
The Brockett report as I understand it, was discussed at the
hearing. This has been Mr. Brockett's position. ' This was'.a

position that was raised, talked about, and reasons, pros and

cons, whys, and why nots, at the hearing, as the steam-generato

.tube failure.

Again, I would réiterate in Indian Point, specifi-
cally, the fact that there is a Brockett paper on steam
generator tubes, doeé not gq to the fact, under the memoranda
of why it is applicable to this plant, which is one of ﬁhe.
criteria for considering this subject at a licensing hearing.

That was the proper subject of the ECCS proceeding
and was, in fact, taken up at that proceeding.

CHAIRMAN FARMAKIDES: Mr. Vollen?

MR. VOLLEN: Thank you, Mr. Chairman. Whether or
not the subﬁect of steam generator tube ruptures was discussed
or talked about at the ECCS hearing, there was an order entered

in that proceeding.
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This is Docket No. RM-50-1. There was an order
on February 29, 1972, by the.Hearing Board in that case. I
will read jusﬁ two sentences which are in the last paragraph
of thatlorder.

Iflsays, "This hearing will not concern itself with
peripheral matters which are covered by other commission
criteria. These include, but are not limited to such items
as postulated failure of steam generator tubes due to a -l
LOCA ...," and I won't finishlthe sentence.

It goes on and covers certain other items as well.
It may have been discussed at that hearing but it seems to
ﬁe a clear statement by the Board in that proceeding that it
won't be ruled on. If it cannot be ruled upon there, if it
cannot be considered, and have a decision madé there, and it
cannot be done here, it seems to me that we are in the very
untenable situation éf having a potentiallsafety problem.with
this plaﬁf that cannot be the subject matter of litigation,
or the.subject matter of a ruling by a Board of the Atomic
Enéfgy Commission that the plant cannot operate safely in
light of this phenomena.

| CHAIRMAN FARMAKIDES: Mr. Charnoff?

MR. CHARNOFF: Our first position on this is that
we think that the reference to the Brockett papers does-not
provide a sufficient basis for this, becauserur examination

of the Brockett paper does not indicate that Dr. Brockett or
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Mr. Brockett said anything about the likelihood of the occur-

rence of a steam generator tube rupture coincident with a LoCca.,
| It seems to us that the basis has to be provided

for that. Seéondiy, we submit that the LOCA that has to be

considered may very well be a rupture of a steam generator

tube, but_certainly nowhere does the AEC require an evaluation

of two coincident LOCAs, if you will; one involving a rupture

of one pipe at one place, and one involving a rupture of a

pipe in another place.

That second pipe may, or may not be the steam gener:
ator tube. In any event, if we are talking about coincidence
of breaks, here, We are talking about an order of magnitude
change in the natufe of safety evaluations and LOCA evaluations.!

Thirdly, Qe would submit to you that the -- clearly,
we believe that the ECCS evaluation models do not require the
postﬁlation of a steam generator tube rupture.

Wevcould.see that and state that, but in its very
concession, it immediately suggests that implicit in that |
evaluation model is that you won't have it because obviously
if‘you were to have that coincident with the other break, then
vou have an accident that is very different in character.

MR. SHON: I take it this is also your position and
that of the Staff, that there is no foreseeable -- readily,
foreseeable change of events in which a LOCA,{say a cold-leg

break could occasion a steam tube rupture, is that right? A
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stean generator tube rupture? Okay?

MR. RENFROW: That is the Staff's position.

At this time, I would also like to suggest with Mr.
Vollen and Mr. Charnoff's approval, thaf I could supply the
Board with copies of the Brockett paper if they would lik¢ it.

MR. SHONV: Yes.

MR. RENFROW: 'I would like -- that way the conten-
tion, itseif, could be evaluated, and the Brockett paper, in
our opinion does only séeak to effects and not to the proba-:.
bilities of such an occurrence.

CHAIRMAN FARMAKIDES: Do you have any object%gn to
that, Mr. Charnoff?

-MR.-CHARNQFF: No, sir.

CHAIRMAN fARMAKIDES: Any objection, Mr. Vollen?

MR. VOLLEN: We have no objection to that, Mr.
Chairman.

CHAIRMAN FARMAKIDES: The Board would be pleased
to have that paper.

Do you have it with you,now?’

MR. RENFROW: No.
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éHAIRMAN FARMAKIDES: Can you do that today or
toﬁorrow? |

MR. RENFROWQ I will make a call to the Staff and
have it sent dan to H Street on the next available shuttle.

CﬁAIRMAN FARMAKIDES: I would appreciate that.

‘MR. SHON: That reference in the ECCS hearings that
you reéd us in parﬁ, Mr. Vollen‘——

. MR. VOLLEN: Yes, sir.

MR, SHON: Would you read that again? Tell me
wﬁét ﬁhe referencé is again; please.

MR. VOLLEN: This is the Board order -- it is a

document ih”the Docket RM50-1, the document is entitled

"Board Order Re Schedule and Scope." It is dated February 29,

1972;_ it ié aﬁ order by the Héaring Board. Would you like
mé to reéd that last péragraph again?

Mﬁ, SHON: Nb.

MR.'VOLLEN:. The paragraph I read from was the last
paragrapﬁ of the 6rder.

| CHAIRMAN FARMAKIDES: Okay. Anything further

on 3.3.7.17 |

1MR. SHON: No.

CHAIRMAN FARMAKIDES: Okay. All right,‘let‘s go
to 3.3.8.‘ | |

MR. VOLLEN: Mr. Chairmaﬁ, I might point out that

this was the contention in which there were typographical
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errors and the revised version was given to you in the paper

I filed and by Mr. Renfrow this morning.

.CHAiRMAN FARMAKIDES: Right.

MR. éHON? If evefyone has had a chance to look
at it, aﬁ I right iﬁ'assuming that the chief difference
between £hé earlier versioﬁ and the version that we were given
this mbrning is tha£ the earlier one says, "Applicant has fails

to consider,' and‘ﬁhis one séys, "The Staff has not adequately

reviewed"? Is that right?

AMR.‘VOLLEN: That chaﬁge in the first line, Mr.
_ —
Shon. I can give you the other changes,if you like, from the
version thafxyéu-had'previéusly seen.
MR..SHQN: Woﬁld you, please?
MR. VOLLEN: There are only two other changes.
in:the fourth line from the bottom, where it says,
"Calculated ih the FSAR.“
° MR. SHON: Right.
‘MR.'VOLLEN: That has been changed to "reviewed
by the Staff." | |
| MR. SHON: I see.
.MR. VOLLEN: The lasﬁ phrase in the document,
"total ignored in Applicant's application" has been changed
to "inadequately anaiyged by the Staff."

MR. SHON: 1In other words, these are all merely

changes to make the thing self-consistent or internally

d
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consistent.
MR. VOLLEN: And with the facts.
. CHAIRMAN FARMAKIDES: Have you-all reviewed it?
MR. CHARNOFF: Yes, sir.
MR. SHOﬁ: The conﬁention centers around
small pipe breéké, and whether or not they have been properly

analyzed. 'Tﬁe'FSAR does address itself to small pipe breaks.

small break; have been analyzed to the extent required by
tﬁe intérim criﬁéria?_'lé this the Staff's position?
:fMR.‘RENFROW:._In a nut shell, yes, sir. The
interim-éccepﬁance criteria was speaking to the size Qf pipe.
Again, it is not implicitly or explicitly -- I can use the
word."explicitly" in fo; small pipes. However, by implicit
statemenﬁ in'the statement put‘forth in the interim accpetance
policy invthe‘IPS'Part 3, there is a reference to the W-7422-L

That discusses small breaks. The Applicants were required

and came to the cohclusions set forth in the safety evaluation.
Iﬁ additioﬁ, the small break moael is specifically
described in answef‘to Dr. Knuth's questions to Westinghouse
of 69-72 in Section 3, page 56 of the ECCS hearing.
A gquestion wés put into the record as to small
breaks. We have analyzed the submission as we were required

to do under the interim acceptance criteria for small breaks.
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The point on‘both of these contentions that I would like to
make . to you, tofreiterate, is that the Board may in essence,
as Mr. Vbilen'cites;'ekclude specificaily things like steam
generafo: tubes.b The'féason they ekcluded it was not that
they_were psrt of.the criteria, but they were not appropriate
for discussion bésed'on fhe Staff's analysis. They were
specifically sxcluded by'the'Staff, based on their knowledge
and diséussions.of the interim acceptance criteria. The
Intervénors_in‘that case had the opportunity, and in fact did
ss argus‘to fhe Bosrd.that it should be considered as part
of the critsfia. Tﬁe Boardvrejected that argument. That is
implicit:in tﬁé criﬁeria fhat those items and items like the
small breaks are a part of that criteria, and in fact we
require in this case, and the Applicant has done an analysis
of small breaks. We have reviewed that analysis.

»Therefore I'think in summary, our position is as
stated in sur sfaﬁus report to you, that this is a challenge
and not appropriate for this procedure;

CHAIRMAN FARMAKIDES: Mr..Vollen, did you have any
further csmments?'

MR. VOLLEN: Just that, Mr. Chairman, if I under-
stand Mr. Renfrow correctly, he and I have a different
reading énd a different4interpretation on the order of the
the Board in the ECCS proceeding. That order didn't say

that they shouldn't be: considered because they don't have
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anything.to'do with ECCS. it said they are peripheral to
this hearing, referring to the ECCS hearing. If they are
peripherai tb'thatvhearing, it seems to us they ought to be
conside%ed in this hearing rggardiﬁq the licensing of this
plant.

CHAIRMAN FARMAKIDES; Mr. Charnoff?

MR. CHARNQFFE Apart from -- I won't get back
into the steam éenerator tube question. My comments before
applied té that} But with specific regard to contention
3;3.8, which is now under discussion, apart from whether or nof
it is or is not a cﬁallenge to the criteria, it is our position
that.it>is,vthis coﬁtegtion illustrates as well as any what!
we mean Byla iack of adequate basis and why the Commission
has directed that after appropriate discovery, Intervenors have
to define and substantiate their contentions. All we have
here is4a contention that says, "It has not been adequately
reviewed.“‘ We have no idea why it is inadequately reviewed,

how it is inadequately reviewed, what they mean by the

analysis of small.breaks.

There_was an analysis made of small breaks. We

must be rejected at this point in time for lack of basis.
CHAIRMAN FARMAKIDES: Did you attempt, Mr. Charnoff,

in discovery at all to find out what the basis was for this
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contention?
MR. CEARNOFF: Mr. Chairman, we have had an

informal proéess of discovery. We have asked for bases of

" each of theicontentions. Your order asked for the bases of

the contentions torbe presented to the parties by the Inter-
venors‘in the Décemﬁer 4 order by December ll. We did engage
in discussién on thesé.matters{ We didn't even get an effort
by the Ihtervenérs to explaih the bases for most of these
cOntentiOng_ The_éaéexé'that were filed the week of December
li, which qomprised about 10 of the contentions, or maybe 20,
at least oh.péper médé an effort4to say that the basis for this
contentionvis suéh and.such. For the remainder of the conten-
tions there wagh‘t even that kind of a gesture, sir.

The énswer to your question is the whole process
was to provide informatidn to the Intervenors and td ask for
bases. .We got nothing, sir.

CHAIRMAN FARMAKIDES: Mr. Vollen, your response,
sir. |

.‘MR. VOLLEN: Yes, sir. As to whether>or not the
Intervenors -- and I use guotes around the word "basis" --
gave a basis for contentions to the Applicants and to thé
Staff,'I think it is unfortunately a problem that Mr.

Chafnoff and I have a different recollection. It is true that
some of the.contentions have written in them the words "the

basis for this contention." That is not part of the
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contention. It ié_oﬁr effort to informally and in good
faith carry on the process which I, at the outset of this
proceeding, had héped could be carried out. Even as to
those‘where>a w;itten statement that.the basis for this
contention is a ceftain situation, during the meetings of
January 2'to 4,Iand in prior conversations, we orally
explained tb thé Appliéanté‘and to the Staff what our concerns
were, whf we.Were céncernéd about this particular aspect of
the planﬁ,vso.that thgrsimple answer factually is that Mr.
Charﬁoff and i‘diéagree.

We did discuss dur-concerns, our bases, with
quotes.around it,.forvthese contentions, some orally, some
in writing. I think that Mr. Charnoff has raised a broader
question when he talks about this Board's order of December 4,
and also the'whole question of basis.

_Wifh'respect to the order of December 4, it is true
that that has aiﬁaragraph in it that says that by December li,
I beliévé the.aate‘was, Intervenors will provide a written
statement of4£heir contentions and the bases therefor. That
order, Mr. Chairmah, waé_entered és a result of an agreement
among counsel for the parties. I agreed on behalf of

Intervenors to provide that information to the Applicants,

‘'not because I was stating that legally it was necessary that

we provide a basis in writing or any other way to the

Applicants, but because it was part of a good-faith effort
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to try and resol§e'maﬁ; of these gquestions between ourselves.
It now gets turned around én me, as I understand it, and it
is claimed that i have somehow agreed that the legal -- the
status of thévlaw is4that I must provide a basis for conten-
tions. I doﬁ‘t‘think it can be said that that is the fact
on the baéis of the December 4 order.

As to whether or not a basis has to be provided

at‘all, let me. stop myself short and ask the Chairman and

e

the Board whether they want'to heér argument and statements
of positioh dp this quéétion.

 CHAIRMAN FARMAKIDES:' There is no doubt we want to.
Let's élarify one point, however. That prehearing conference
order, which we will discuss on another point later, has
paragraph 3, whichvincluded the schedule agreed to by the
parties. ‘Now thé Board_accepted that schedule. You all
preéented that‘schedule to the.Board. We accepted it. Once
we had accepted it and issued an order, that was our order.
Tha£ waé our airection to the parties. The fact that you had
all agfeed preliminarily to the order is great. That is a
very responsible ﬁethod of proceeding. Once we accepted --
just like a stipulation. I don't much care that you people

have entered into a stipulation until the Board has accepted

that stipulation. The same thing with this concept. Once

we have accepted it, it becomes an order of the Board. I want

that to be very clear.




ar9

10
11
12
¢
14

15

16

17

18

19

e5 20

21
@ 22

23
® .

Ace — Federal Reporters, Inc.

25

direction thereafter.

~ ' ' ' ‘ : 79

So as an order of the Board, it is the Board's

© 'Now, to this other question, which‘is beginning
to bother me now -- I am beginning to see that there is a
difference of opinion'as to wﬁat -- I know there is a
differencé of opinioﬁ as to what it means, but I would like
vefyAmuch - i ﬁﬁink the ﬁime would be very properly spent
if we were»to.discués‘wﬁat each of the parties means by --
maybe I am not phrasing the point.broadly enough -- but I
would étar£ with_tﬁis forﬁat; what does "lack adegquate basis"
meén Witﬁ4rQSpect té a contentién? Who would like to go firstj

MR. RENFROW: Mr. Chairman, can we have a five-

minute break before we start?. I would like to organize my
thoughté and reqd Mr. Charnoff's submission.

CHAIRMAN FARMAKIDES: Let's take a 10-minute

break and lét's open the doors. It is very warm in here.
Please, ﬁb smoking in here. It is very suffocating. Thank
you. |

(Recéss.)
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which provided for the admission or consideration of petitiéns

CHATRMAN FARMAKIDES: Let's start. We are talking
about the term, "the léck of basis", or Jthe lack of adequate
basis." Mr. Chérnoff, can you state for the record what your
definition of this term is? Or you can broaden the issue if
you wish, in order.to make it more helpful to the Board.

MR. CHARNOFF: Mr. Chairman, we have discussed this
subject somewhat épecifically in the document entitled, "Appli-
cants' Arguments With Respect to Intervenors' Radiological
and Environmentai.Contenﬁions", which was filed with the Board
the first thing yesterday morning and with the other parties
late yesterday afternoon.

I would refer you to the first dozen or so pages
introducing the discussion of each of the Contentions. In
addition to that, though, I would like to highlight basically
just a few points. The Commission's regulations have been

evolving as you know over the years. The old Section 2.714,

for leave to intervene and for a hearing require that all
Contentions should be stated with reasonable specificity. That
provision haé subsequently been mbdified in the new restructured
regulations to make it clear that the Commission is interested
in the Contentions that come in with the petition being supports
with some basis, including an affidavit in connection with
that.

Now in this particular proceeding because of the

d
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coincidence of the publication of the proposed Rules and the
time for filing the'petition for leave to intervene, the Com-
missibn Ofder which set this matter down for hearing said,
"We wiil skip by the affidavit procedure but nevertheless we
would use apprépriate preharing procedures for getting at those
matters which would ordinarily be subject to that requirement
of a basis." |

The term "basié“ is indeed a troublesome one. It is
certainly not a‘ferribly clear one. I would submit to you that
there has been,.in additién to the older Commission Regulations
-- there have been a number of Commission decisions, in addi-
tion, that shed sdme.light on this matter.

For example, the Pilgrim Atomic Safety and Licensing
Appeal Board Decision, which is referenced in 6ur paper of
vesterday, specificaliy indicated that contentions that have
no apparent basis should bé rejected. The Indian Point 2
Decision by the Atomic Energy Commission, which is also refer-
enced in heré, talked about contentions having some substance,

some prima facie validity, something to indicate that we are

dealing more than either with a frivolous allegation or an un-
supported allegation or simply an uninformed concern.

The Commission is interested as it should be in the
determination that its public hearings areinot to bg useless
endeavors but rather to get at issues at which there may very

well be some substantive areas for disagreement.
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Thus the Commission has as a result beenbtightening
up its regulations with respect to a petition for leave to
intervene and has definitely used the term "basis" in that set
of fegﬁlations. The Cbmmission has said in the Point Beach
Appeal Board Deéision of August, 1971, and in subsequent de-
cisions, that éh operating license hearing where there is no
mandatory requirement for hearing but where a hearing is held

simply because there has'been a request for such a hearing by

an Intervenor -- that such a hearing is not to be a de novo
review of the Application.

We are to be dealing with specific matters of
interest. Thus, thevCommission now has said up until this point
that a petition for leave to intervene should have specific
contentions, it ought to have some basis, and the boards are
not to consider.coﬁtentions that have no apparent basis, and

don't have any substance or prima facie basis to them.

We are even further along in the proceeding, I would
submit, than ﬁhe consideration of what anladequate basis for
consideration of a petition for leave to intervene. We are now
at a point in fhe proceeding where there has been a petition,

it has been granted; we have had months of discovery, we have
had no limitations that I know of on the discovery process.

The Intervenors have had free rein through our files,
for example, to look fdr matters to support whatever it is that

roncerned them. We have had an agreement by the parties that
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we would have some basis for concern.

But the point that we are at is specifically dealt
with in the Commission's statement of considerations which
was published on July 28, 1972, and while it is under the
section entitled, "Ihtervention", the Commission went on to say
that "the opening up of the brocess as described above," re-

ferring to the discovery and the availability of AEC documents

should have correlative responsibilities to help define and
substantiate matters that they seek to put in issue, and after
they have had aﬁ opportunity to avail themselves of the infor-
mationvthatvwould then be open to them."

"The definition of the matters in controversy is widelj
recognized to be the keystone to the efficient progress of the
contested proceeding. In order to put a matter in issue, it
will not be sﬁfficient merely to make an unsupported allegation.
‘That tells me, sir, that at this point in the process
which is exactly the point we are at in this hearing, that while
we are not lopking for an evideﬁtiary presentation at this point
to support a contention,;we are at least looking for some
sﬁowing that demonsﬁrates that there is some substance to the
contentions.

Now what does that mean? That does mean, it seems
to me, that one has to show that there is some authorit;tive

basis for the concern, that there is some documentary basis

as well as discovery from Intervenors, "implies that Intervenors"

-
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for the concern, and that it is directly related to this
particular plant at issue.

We have not received that kind of information in this
particular proéeeding. We are at a point where we simply have
a number of genéral statements. We have had lots of discussions
We have had a nuﬁbEr of observations made by Mr. Vollen and
by Mr. Cémey. We really don't have anything that says that thers
is realiy any substance to any of these concerns, other than the
question, whether it may be formed or -—- well formed or badly
formed by Mr. Comey and Mr. Vollen -- we have no idea at this
point whether theré is réally any substance to any of these
contentions. |

We have no idea what the nature of that contention
is in terms of Whether anybody could even come forward anywhere

close to presenting a prima facie basis. Thus what we are after

is whether or not we are going to have é process, where well
intentioned people may raise all sorts of questions and we go
through a long, extended process, or whether in fact the
Commission's directives to the licensing boards and its own
announcements as to what its process is all about are going to
be observed.

The question is, do we have a defined and substan-
tiated concern? If we do, we are perfectly willing to litigate
those matters. The interesting thing, Mr, Chairman, is that if

one retreats from the field of battle of a public hearing, the

b

L1143
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fact is that the Applicants and the Intervenors as well as the
Staff are all in this game on a good faith basis.

We intend to run a safe plant. They want us to
run a safe plant and the Staff wants us to run a safe plant.
But my goodness, our whole area of inquiry, and we have said
this at our meetings, is that if you really have something, tell
us about it. We want to fix it now. And this has really been
the good faith nature of the discussion on our behalf and we
have reiterated that tiﬁe and again.,
We are interested sincerely in finding out if there
is anything wrong with the plant, so that it can be remedied at
this stage. Therefore, this concept of "basis" is something
we are terribly interested in, apart from its legal requirements.
rherefore, we had our ears open and our eyes open looking for
it.
At this point in time I have to submit to you that
ve have had no showing of substance to the contentions. .We have

nad questions but we have had no showing that there is any

19 pubstantive basis for it. It is something less than an eviden-
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ziary showing, but it is something more, I submit, than an un-

supported allegation or an unsupported concern.
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CHAIRMAN FARMAKIDES: How would you compare it to
a showing for a pleading in the federal rules?

MR, CHARNOFF: I think it is more than the initial
pleading requirement for a federal fule. I would submit to
you that for a federal rule, to the extent I am familiar
with it, one doesn't have to show very much to start a pro-
cess. I think, then, one has the process for motions for
dismissal on the basis of pleadings, where there are no
material issues of fact. We have that still to come in this
particular process. I think, however, that the Commission,
with good reason, has said, "Gentlemen, before we begin this
expensive, time-consuming process, we want to be sure that
the process is going to be concerned with matters of sub-
stance." Therefore, I submit to you that I think the
Commission has asked for more than what the federal rules
contemplate in a basic pleading.

CHAIRMAN FARMAKIDES: Thank you. Mr. Vollen?

MR. VOLLEN: Thank you, Mr. Chairman. I think
that the important issue that is now being presented to the
Board in one way, in a very importapt way, has really been
resolved already by the Atomic Enefgy Commission in this
proceeding. In opposition to our petition to intervene,
Applicants asserted that that petition to intervene should
not be granted uniess we. show the basis, whatever that means.

The Commission rejected that decision, and said the matter
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of limitation and defining of issues should be left to the
Board, not on the question of whether there was a basis or
not. I think that that is probably sufficient to resolve the
question. I will, nevertheless, go on and address myself

to Mr. Charnoff's statements and to the question of what
basis means in the event that this Board does not come to

the conclusion that the Commission itself has already decided
the matter in its September 29 order.

In listening to Mr. Charnoff's remarks, I don't
think I heard an answer to the question of what.does "basis"
mean. He said it was something more than this, and something
more than that, but he didn't say what it was. I think that
is perhaps the real problem, is talking about what basis
means. I think we have to remember where we are in this
proceeding. This is not, in my mind, an évidentiary proceed-
ing, and when Mr. Charnoff says that the decision as to |
whether or not there is a basié is something less than an
evidentiary showing, but something more than an allegation,
when he says that there should be documents to support it,
well, I don't know what else that can be except an evidentiary
shbwing of some kind.

Whether it is by way of documents introduced by
affidavit, whether it is by reference to testimony in other
places, it is an evidentiary showing he is talking about.

In my mind, the question we are confronted with here is
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whether a contention is legally sufficient, and I'll answer
your question about the comparison of the federal rules by
saying that I fhink that we are in a situation here where we
are very close to no pleading. I think the question of
whether a contention should be litigated, not the answer as
to what the result of that contention is, is whether a
contention puts the other parties on reasonable notice so that
they know what the concern of Intervenors is about the plant
and they know how to respond to it. Now if in fact -- you
See, if that is the test, if in fact there is no basis for
that contention, there is a means that the rules provide
to deal with that after the contention is determined to be
litigated by this Board.

If in fact there is no basis for it, the
Applicants then have the right to employ a procedure very
similar to summary judgment in the federal courts, a motion
for summary disposition, I believe, and they can show there
is no basis for it and if intervenoré at that time can't
show a basis, it is disposed of that way. That is not the
threshold question of whether or not it can be litigated.
And in my mind, that question, the only guestion asg to
whether it can be litigated is whether it is sufficient to put
the other parties on notice as to what the concern of the
Intervenors is about the plant, so that they can adequately

prepare the evidence for the Board to determine whether or not
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that is a justifiable concern or not. Mr. Charnoff said that
in our meetings as part of the process, the Applicant said,
"If the Intervenors really have something, they should tell
Applicants about it because Applicants are concerned, as
Intervenors are, and the Staff are, with having a safe plant."
I think that's right. I think that's right. The problem is
that we did tell them what our concerns are and they dis-
agreed that our concerns were justified.

I think that is precisely what this Board is
hefe to do, to resolve whether our concerns are justified
or not justified. I don't know how else we can do it.
Are we supposed to have some kind of mini-trial at the outset
to show Qhat the evidence is? Are we supposed to have to
satisfy Applicants or their counsel by an initial evidentiary
showing,  then.:come to the Board? It seems to me neither of
those procedures make any sense.

l‘ The Commission itself, in a memorandum and order
dated December 26, 1972, in the matter of Point Beach nuclear
plant Unit No. 1, determined or made a determination with
respect to petitions to intervene in that proceeding. In a
footnote on page 2 of that opinion, the Commission said,
"Applicant's motion to require showing of interest
superfluous in view_of the requirements of 10 CFR Section

2714 is hereby denied." =

We agree with the Staff that the question of whethe
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allegations have a proper scientific or technical basis, goes

' 5mil

2 not to proper intervention, but rather to the merits of the
3 license. And that is precisely our position, what the
' 4 Commission said, whether or not there is a basis, an
5 evidentiary, factual basis for a contention, goes to the meritl
6 of the license, -goes to the ultimate decision that this
7 Board and then the Commission must make. It does not go to
8 the question of whether or not a contention can be litigated,
9 in our view.
10 ‘ Thank you.

11 CHAIRMAN FARMAKIDES: Mr. Renfrow?

12 MR. RENFROW: Thank you, Mr. Chairman. Once

' 13 again, as the Staff has found itself in all of our meetings
14 prior to the prehearing -- we find ourselves somewhat in the
15 middle of .the two arguments. Let me first address myself

16 at the beginning to 2:,714. This case is not governed by the
Fkk Ak 17 2.714 requirement, as the Cdrmission so stated.
18 This 1i's the intervention at which the Commission

19 sets forth what is required, that is the part that says not

20 only must interest be shown, but a basis be shown for an
ok koK 21 affidavit.
' 22 The Commission, in granting this petition, said
23 that the old rules of 2.714 were applicable, not just as to
' 24 affidavits, but -as to the intervention, what is required.

ice ~Federal Reporters, Inc. i . . . .
25 It then put before this Board the question of which issues
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should be litigated. I think that is the place to start.

Now, to the degree that Mr. Charnoff cites in his brief or
whatever you wish to call it, the Pilgrim case, that the Board
can require some kind of basis.-- the Staff does not disagree
with that. To the extent that the Applicants cite Indian
Point 2 for requiring a prima facie case, the Staff disagrees.
Not only do we disagree, we disagree entirely. Indian Point

2 decision, that‘goes to pressure vessel failure, and is a
question before this Board.

There are circumstances under which a prima facie
showing must be made. Indian Point 2 goes to one of those
questions. It is not a éase that goes to contentions before
the Board to be put into issue. I submit to this Board that
that case as cited does not stand for the proposition for
which it is stated.

Second, Mr. Chairman, the Pilgrim decision, again
we do not disagree with that. However, the degree of basis
required and the definition of basis. as set forth in the
Pilgrim decision -- we cannot agree with’Mr. Charnoff that a
prima facie basis must be shown. We do not agree that no
basis can be shown. The explanation, I think, is that Mr.
Charnoff's afgument, as the o0ld song that I'm sure some of us
have heard about, "It is the wrong time and the wrong place."
Mr. Charnoff's motion at ‘this time to deny on the merits of

a prima facie case comes to summary disposition, as Mr.
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Vollen pointed out. This is provided in the rules, at which
point, for the first time in this .case, as under the federal
rules, this Board can throw out issues which there is no
controversy as to facts on.

That motion can be filed; Mf. Vollen must answerv
it. If this Board says there is no controversy as to the
facts, the issue is thrown out. That is not the guestion
before this Board at this time. The Applicant has come
before this Board and asked for a license. The Intervenors
have said, "No, we doﬁ't believe a license should be granted
until certain matters are discussed and litigated and this
Board has to decide them."

The Commission has, in the Staff's opinion, stated
that unlike the federal rules where a general denial can be
made to the party asking the court for something, the
Commission has said, "What you must do is state to us withv
specificity, not a general denial that it should be denied,
but state with some specific matters which you believe
should be litigated with what I will call an explanatory
basis, a why."

That does not reqguire documentation, evidence, it
requires an understanding of ﬁhe parties and Board as to the
exact point that the Intervenors wish to have litigated.

I think I can point this out by refefring you to three

separate contentions: Contention 4.6.1. That contention
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states that changes in "design.documents " from the
design of safety items have been made continually without
precautions to insure that all working documents have been
made consistent. That, to the Staff, is not a valid
contention. What documents, what design safety items, where,
what are we talking about? That contention is clearly to me
under the Pilgrim decision, a contention which this Board

in its discretion may deny as not being specific enough with 4
wide explanatory basis.

Now -- and the Staff, and the Applicant there,
have said there is no basis. Let me refer you to Contention
3.13.2.1. That contention states that "Certain requirements
of the design criteria are not made because cable trays pass
above a steam line."

The basis for tﬁat is Mr. Comey's inspection of
the plant. The Staff feels that that is a matter that should
be placed into controversy. If the tray is there, it is
in violation of the criteria. That is a matter to be
litigated.

| The Applicants say that is no basis. I disagree.

Now, let me go to the final category which we
believe is 4.17.5. There, the Intervenors cite Applicants'
documents to support their contention. The Staff says it
should be into controvery. The Applicant says it has no

basis. In essence, they are saying the documents don't say
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what the Intervenors say they say. That is a ﬁatter to be
litigated before this Board, what those documents say. The
Intervenors and the Staff's opinion have gone further than
required in this case, in the Staff's opinion.

But still the Applicant says no basis. The
Commission does not and cannot reguire a prima facie case
before the matter can be placed into controversy, Mr.
Chairman. This is a matter to be clearly litigated.

To sum up the Staff's position, it is that the
basis requirement set forth by Pilgrim that the Board can
reject contentions goes not to a prima facie base, not to no
basis, but to an explanatory basis. So that this Board and.
the parties can understand the contention and the whys of
the Intervenor's position, and it should be litigated.

Thank you, Mr. Chairman.
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CHAIRMAN FARMAKIDES: Can we conclude that the
definition of a lack of adequate basis varies with each con-
tention, or may vary with each contention? I think that is
the'only thing that we can conclude from our discussion.

Do all three parties agree with that?

MR. VOLLEN: I don't think I understand it, Mr.
Chairman.

CHATIRMAN FARMAKIDES: In other words, the test or
the definition of what is a lack of adeqguate basis depends on
the contention. The reasén for the statement, I cite the
statement made by Mr. Renfrow, 4.6.1, which is a very short
contention, also broadly stated, but purportedly it raises a
fact that might be ' in’ issue.

The thought comes to mind, can we state that a
contention determines the definition of lack of basis?

MR. RENFROW: To give Mr. Vollen an opportunity to
think, the Staff agrees with the Chairman. The basis must
go to a judgmént on each contention.

However, the general understanding as to what basis
means, once that is established, is then applicable on a broad
scale to each contention.

MR. GALLO: Mr. Chairman, may I add to that?

CHAIRMAN FARMAKIDES: Yes, Mr. Gallo.

MR. GALLO: I think, Mr. Chairman, that there is

in the Staff's view, an objective and a subjective test. If
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the contention 1is a Bare allegation, then objectively, it

fails right on its face, to provide any basis, and there should
be no quarrel with respect to the disposition of that con-
tention.

On the other hand, if it purports to provide some
sort of explanation attempting to show why the intervenor
believes this contention to be valid, then that raises a sub-
jective test as to whether or not that explanation meets some
threshold of adequacy,

CHAIRMAN FARMAKIDES: Mr. Charno'ff?

MR. CHARNOFF: First of all, I would generally agree
with your observation. I want to be sure that the record is
guite clear. Mr. Renfrow argues with my position, arguing that
I said thaf there must be a prima facie showing and there need
not be any.

I was very careful to say it is less than a prima
facie shdwing. I would think that fits directly with your
observation.

CHAIRMAN fARMAKIDES: What you were doing, Mr.
Charnoff; was bracketing the definition, rather than pin-
pointing it?

'MR. CHARNOFF: That is correct. I want to emphasize
that most of Mr. Renfrow's observations go, if they go at all
on the merits, to the guestion of what an adequate petition

to intervene may be.
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I want to emphasize that we are Qell beyond that in
this case. We are in exactly the case that that quote I
read to you from the Commission's statemént, applies to;
namely, after discover, what happens?

The Commission has clearly stated that it will not
be enough -- iﬁ order to put a matter at issue, it will not
be sufficient merely ﬁo make an unsupborted allegation. There
must be support. Support has to.be with reason. Support has
to be with something that shows there is some substance.

Now, Mr. Renfrow made an interesting observation.
He referred you to 3.13.2.2, and said there is a case where
Mr. Comey went, and he saw at the plant that there was a éable
near the steamline, and he said, therefore, that is of concern.

Thé interesting thing is, Mr. Renfrow then went on
to say,and:T said that the applicants were saying that is not
adequate basis;

The interesting thing is that the stipulation shows
we have agreed to litigate that contention. Mr. Comey was
there. He saw the proximity of the two particular matters,
and we went ahead and said we would litigate it.

What we are looking for is support, gentlemen. We
are not looking for evidence, we are not looking for prima
facie case, but we are looking for support that there is
something real, and of substance in this case.

CHAIRMAN FARMAKIDES: Did you have anything further,
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Mr. Vollen?

MR. VOLLEN: Yes, I did( Mr. Chairman.

CMIMAN FARMAKIDES:. All right.

MR. VOLLEN: If there is some requirement for some
kind of basis, and if it means something more than a written
statement of a concern about the plant such as we have put
forth in this-contention, when it is less than a prima facie
showing, and if so, how much less?

I frankly do not understand how this Board can
determine whether or not that basis has been provided Qith
respect to the contentions néw before you in this case.‘ We
have discussed both in writing, and orally with the applicants
and the Staff, what our concerns are.

Mr. Comey is here. If the Board thinks that a basis
is required, Mr..Comey will take the witness stand, and tell
the Board in a hearing wheﬁherzit is a nonevidentiary hearing
or an evidentiary hearing; I wouldn't know -- but will tell
the Board why intervenors have the concerns that we have
articulated in this petition -- in these contentions now before
you.

CHATRMAN FARMAKIDES: Mr. Vollen. let me first of
all cite what I said earlier, and that is, the Board has no
problem with some of these contentions.

By that? I mean, we are sure that we are either

going to deny or admit on the basis of the contentions as
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presented. The Board does have problems with other conten-
tions which, to us, need clarification.

During the course of clarifying these additional
contentions, this issue of what is adequate basis arrows. I
wanted the record to reflect the fact that the partiés do
disagree. The Board is going to resolve it so far as I am

concerned. We will resolve the problem. We are going to

resolve it in the sense of admitting or rejecting the contentioh

posed.

So, I don't see the problem here, except I wanted
to be certain that Qe have your viewpoints so we can consider
your viewpoints in resolving the issue.

They have been very helpful viewpoints. I do think
that the one observation that I made, which is rather important
at least in my opinion, is that this 'définition 6f what .is
basis with respect to a contention, varies with contentions.
If I were to say, for example, as someone said earlier, that
the applicant has not done something which he is reqqired to
do, period =-- the applicant has not done something which he is
réquired'to do -~ which is primarily a factual quéstion -- to
my mind, that is an adequate contention.

Certainly it is an adequate pleading under the
Federal rules. Then, getting to this idea, what more do you
need in a contentién. I think possibly, you might need some-

thing more than a blank pleading.
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How much more? I don't know. How much more depends
on the contention involved. Anyway, I think we ha&e discussed
this enough, unless there is anything further to be said to
ciarify that particuiar issue, we can put it to rest, now.

Mr. Renfrow? | |

MR. RENFROW: I would like to make a clarification.
I spoke to 3.13.2.1, which the applicant asserts lacks
adequate basis.

Of course, it is interesting to note that the next
contention, which_is 3.13.2.2, which there is no statement
that Mr. Comey has seen this, the applicant agrees to litigate
it. However, I would like to point out that I am speaking to
3.13.2.1.

CHAIRMAN FARMAKIDES: Right. Okay, let us go on,
now.

I think we have concluded 3.3.8.

MR. SHON: I think that is the next one on the list.

CHAIRMAN FARMAKIDES: We are discussing 3.3.8.

MR. SHON: I think that is "9." We have concluded
tﬁe other, haven't we?

DR. MARTIN: I have it.checked off.

CHAIRMAN FARMAKIDES: We are now on 3.4.3.1. That
is 3.4.3.1.

Mr. Shén, does everyone have this located? This is

a long one, we will give you a little time to look at it.
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MR, SHON: It is a long one, yes.

CHAIRMAN FARMAKIDES: COCkay.

MR. SHON: I would like to have the Staff, Mr.
Renfrow,.address itself to whether or not this contention,
although it has been raised in connection with the failure
of a: pressure vessel, could not also be read as a contention
that the pressure.vessel simply doesn't meet applicable
standa;ds?

I realize that Appendix G is only propdsed. It
is not actually in force. But, it appears to raise the ques-
tion as to whether this pressure vessel does meet Appendix G,
and I would 1like you to address yourself to that, 'and to the
question of whether when the commission said don't look at
rupture of pressure vessels, they meant, don't look at those
that meet Appendix G?

.Do you see what I mean?

 MR. RENFROW: Yes, sir, Mr. Chairman. I think,
Mr. Shon, I can answer that, shortly.

It is the Staff position that the Indian Point II
Commission, memoranda and order -- I will give you the data --

MR. SHON: October 26th, I think.

MR. RENFROW: October 26, 1972 -- that is written
in conjuncﬁion withAthe Appeal Board Order, numbered A-LAB-71.
I believe it is the Staff's position that, as with the interim

acceptance criteria, if the contention challenges whether or:
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not the pressure vessel, itself, meets the standards set forth
in the regulation, this would be a viable contention.

On the other hand, if the question is whether or
not we must lobk at the rupture of the vessel in this case,
and the Staff submits to this Board that the prima facie
showing cited in Foqtnote Five, on page four, of the Commission
memoranda and order of October 26, must be complied with,
and that this has not been done.

MR. SHON:-_Would you say that again?

MR. RENFROW: If the contention is read to go to
rupture of the pfessure vessel, that the ' memoranda and order
of the Indian Point II that we referred to would require as
shown in Footnoté Five, on page four, a prima facie basis for
that contention to be allowed.

Staff submits to this Board that this does not meet
a prima facie showing as to that éuestion.

MR. SHON: I see. _I think I understand what you
are saying. You are saying that if the thrust of the
contention is to the pressure vessel, not meeting Appendix G,
it would be an allowable contention.

But, if the thrust of the contention is that the
pressure vessel might fail, then, absent a prima facie showing
that there is something special about this vessel that will
make it fail, and you feel no such prima facie showing

exists here, the contentions ghould not be allowed, is that
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correct?
- MR. RENFROW: Yes.
MR. SHON: Okay.
| MR. RENFROW: Let me reiterate, it is not only as
the memoranda shows; the one Appendix G, which is proposed.
There are a numbef of items listed.

MR,.SHON: Yes. |

MR. RENFROW: 1In the memoranda and order, whether
or not this pressure vessel complies with those criteria,
once again, that is the way’the contention is looked at.
Naturally, the Staff would say that is a litigable conteﬁtion.

MR. SHON: The contention does say they feel there
is reasonable doubt that it meets ASME Pressure Codé 3:in -,
Appendix 1 of that code, and so on.

MR. RENFROW: That is true.

MR. GALLO: Could I have a minute, please?

I would like to consult with my colleagues and
respond to one of Mr. Shon's questions?

CHAIRMAN FARMAKIDES: Mr. Gallo, ves.

MR. RENFROW: Thank you. I would like to reiterate
for the Board, that the Staff's position as set forth in the
Status Report, is that this is not a challenge to compliance,
but is a challenge to the regulations, themselves, and thus
must come under Indian Point II.

CHAIRMAN FARMAKIDES: Mr. Vollen, did you have eithe

/

+
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a response or further clarification?

MR. VOLLEN: Well, at a minimum, I would like to
point out there is a typographical error in this contention.

MRf SHON: We know about that.

MR. VOLLEN: Okay. Well, maybe just for the record,
I will state it is the third line from the bottom, the first
letter should be a "G," rather than a;"C.J

MR, SHON: Yes.

MR. VOLLEN:' Beyond that, it is our position that
this contention -- in the first place, the challenge is to
the conformity of this pressure vessel to the code, to the
criterion, and if it is read as challenging the pressure
vessei, itself, in our view there is a perfectly adequate
showing, under the footnote in Indian Point -- in the = :un
Commission's order in Indian Point.

CHAIRMAN FARMAKIDES: Mr. Charnoff?

MR. CHARﬁOFF: Our position, again, is stated in
the documenf we filed yesterday. I would like to point out
however, that (a) I would agree, that to the extent it appears
to be a challenge to whether or not we need to meet more than
the regulations provided in 50.55-3, then, of course, the Indian
Point Unit II Commission decision; with regard to a prima
facie showing by the intervenors} would be required.

That showing would have to show the unique circum-

stances here that would justify that position. But, with
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regard to the specific observation that this may be a challenge
to whether we meet the 50.55-A requirements, Mr. Shon has
indeed read correctly from the statement that intervenors
allege there is reasénable doubt that it meets it.

But, let us look beyond that to what supports that
proposition. The very next sentence says that there is a
question as tb the N stamp. The interesting thing is £hat if
one lopks at 50.55-A(a) (2), the fact is that no N stamp is
required for rack vessels under the regulations.

The fact, however, is in this case, we do have
an N stamp but the regulations specifically say no N stamp is
required. The next one which deals with the fracture-toughness
data, and refers to Appendix G, as Mr. Shon correctly indicated
that is only a proposed requlation.

But, let us even examine the proposed regulatioh.
When it was published in the Federal REgister, on July 3, 1971,
the proposed regulation says, "With regard to fracture-tough-
ness requirements, which it is proposing,: 'sub h,'.fracture:
toughness requirements, for construction permits issued on or
after January 1, 1971, we must meet the provisions of Appendix
.G." :

This construction permit issue goes well before
that particular date. Even if it were not proposed and it
were in effect, it would not apoly to us. So that, if these --

if this is the basis for the allegation that we are not meeting
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50.55-2, then, it seems to me, I submit, sir, that there
really is nothing to go forward on.

Furthermore, the third item that the intervenors
rely upon is the face that there is an ongoing program at
Oak Ridge National Laboratory, called "The Heavy Section Steel

Technology Program," and because that is ongoing, therefore,

they suggest, that there may be some problems with this.

But, I would point out that the Commission's
decision of October 26th in Indiah Point II, where they dealt
with the matter of law as to the extent to which rack vessel :
gquestions can be treated in public hearings, specifically
acknowledged the fact that there is an ongoing HST Program
and; noﬁwithstandinq that,:they are going ahead and licensing
these plants.

I would refeér you to page two of that decision.

It was issued October 26th, where the Commission says,
"Pursuant to its research and development responsibilities,
the Commission has examined the subject of vessel integrity
and continues to do so in an effort to assure the most plant
safety, Footnote Two."

And, Footnote Two refers specifically to the Heavy
Section Steel Technology Program.

Clearly, it seems to me, the fact that there is an
ongoing research program, as there should be in eny afea

where a regulatory agency is going to be vigilant in. carrying
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2|l suggest that there is anything wrong with the present
3|l situation.
. 4 ~ Certainly, there is nothing in that kind of allega-

5| tion to suggest that we don't meet the codes in 50.55-A.

6|l Therefore, we think the contention should be rejecﬁed,

7 ' CHAIRMAN FARMAKIDES: Anything further that needs
gl to be said?

9 Let us go to the next one.

10 - This i543.6.1.l.
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MR. RENFROW: Mr. Chairman?

CHAIRMAN FARMAKIDES: Yes.

MR, RENFROW: Before we begin this the Staff would
like £o change the status. We now state this should be an issue
to be placed in controversy.

CHAIRMAN FARMAKIDES: 3.6.1.1?

MR. RENFROW: Yes.

CHAIRMAN FARMAKIDES: In other words, to correct
this or modify it, you would move that -~ or rather, you would
request that the status paragraph be changed by deleting the
words, "and the Staff" from line 1 of that status paragraph,
and adding it to line 3 of that paragraph, after the word "In-
tervenors"?

MR. RENFROW: That would be fine, Mr. Chairman.

CHAIRMAN FARMAKIDES: All right, we will change it
accordingly.

MR. RENFROW: I believéIY§u.cén find the code number
G, Answer, which would fit that perfectly, Mr. Chairman. We wil
chgnge our Answer to a G.

CHAIRMAN FARMAKIDES: We saw those codes.

MR. SHON: We were aware of what they were but we
made no effort to crack them.

CHAIRMAN FARMAKIDES: Now that we are talking about
cryptography, here, what is meant by ﬁhe suffix K on some of

these contentions? 1Is there a meaning?
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MR. COMEY: I would be happy to answer that, Mr.

Chairman.

CHAIRMAN FARMAKIDES: Out of curiosity. Is it some-

thing that we should be aware of?

MR, COMEY: No, as a matter of fact; There was a
request that somehow gbt lost in the shuffle to remove those
K's. It was our position at the time of the original filing
of this contention since the Noéice of Hearing on two other
plants came . out simultaneously, some we would want to combine.
CHAIRMAN FARMAKIDES: You can discard that?

MR. COMEY: Yes.

MR. CHARNOFF: T think it might be helpful to inter-
ject a comment on that, Mr. Chairman, since I am involved in
some of those other cases. The pefitions filed by the Inter-

renors on this case are identical essentially to the petitions

ln two other cases except where there was a suffix added, the

© Kewaunee, whereas the others belong to all three.

MR. COMEY: I would like to respond to that. That is
not correct. |

CHAIRMAN FARMAKIDES: Yes?

MR. COMEY: I know that because I prepared the.
Petitions to Intervene, and it simbly is not the case.
CHAIRMAN FARMAKIDES: All right. Let's -- Mr. Renfrow

we have changed the status.
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MR. RENFROW: Thank you.

CHAIRMAN FARMAKIDES: All right. Now, question?

MR. SHON: One minor question to begin with. In the
sentence starting, "on the Kewaunee reactor", about three lines
downlin that sentence there is a word, "g-u-a-d-r-a-n-t", which
I think is misspelled. Am I right in assuming it is misspelled?

MR. CHARNOFF: That should be guadrant.

MR. SHON: That is what I thought.

CHAIRMAN FARMAKIDES: Mr. Vollen, is that right?
That should be quadrant, we think, but we want this up to you.

MR. VOLLEN: Yes.

CHAIRMAN FARMAKIDES: It is quadrant, all right.

MR. SHON: Now, you state as a basis for this con-
tention that the basis is the'ARCS letter for the V. C.  Summers
Plant. I would like you to elaborate the reasoning, starting
with the statement in that letter that you feel is pertinent.

”MR. VOLLEN: I would like to back up just a little
bit in answering your question. That is to say that as set
forth in the document that I filed today, the last sentence
in contention 3.6.1.1 was not written because the Intervenors
felt that there was any obligation'upon'them to demonstrate
to the Board that there was a basis.

That last sentence is in there pursuant to the
agreement of the parties and the December 4thlprehearing

conference order as part of an informal submission ---
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CHAIRMAN FARMAKIDES: Excuse me, gentlemen, there
is too much talking. We cén't hear the comments.

MR, VOLLEN: -- as part of an informal submission,
exchange of information and ideas, between Intervenors, Appli-
cants, and the Staff. In the hurry to type the stipulation,
that last sentence and similar types of sentences in other
contentions.-were left in. Having made that statement, I am now
prepared to answer -- or I will ask Mr. Comey to answer your
question more explicitly.

CHAIRMAN FARMAKIDES: Mr. Comey, you may answer

this question, please.

MR. COMEY: First of all, the V. C. Summers letter
states that the ACRS': concern:-- feels that the V. C. Summers
plant should retain the capability of installing fixed detectors.
Actually there is quite a bit more of a basis to this contenti&n
than just that including the internal memoranda of the AEC staff.
: I would be happy to provide you with copies of that.
MR. SHON:' It is my understanding from the paper

you people -- the Applicant filed yesterday -- that you do
indeed retain this capability or you allege that you do.

MR. CHARNOFF: We do allege that we do. The ACRS
letter simply said that, "although the Applicant does not
propose to install a fixed in-core flux monitoring system" --
this is Summers' -- he stated that "it would be possible to

install such a system. The committee believes this capability
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should be retained."

The intefesting thing is, we did ask for basis,
and what did we get? A reference to this letter. Now we are
told ﬁhere are internal AEC documents that they would be glad
to make available. This is the difficulty we have had with
this‘process, Mr. Chairman.

CHAIRMAN FARMAKIDES: Okay.

MR, CHARNOFF: We submit that this is no basis.

CHAIRMAN FARMAKIDES: Mr. Renfrow or Mr. Gallo,
could you please clarify this for us further, and also state if
you can or if you will why you have changed your status?

MR. GALLO: Yes, Mr. Chairman. First, to address
myself to the ACRS letter, we do not believg that the ACRS
letter provides any basis at all for this contention with respect
to the Kewauneg plant.
We believe that the statement in the ACRS letter rele-
vant to the Summers plant goes to that plant and is no way con-
strued to apply generically. But to move on to why we havé
changed our position, implementing the test that was articulated
by Mr. Renfrow with respect to our belief as to what is ade-
quate. basis, we believe that the first paragraph of contention
3.6.1.1 contains 'the kind of explanation that makes a sufficient
showing as to why Lhe Intervenor believes that there is a valid
basis and a reason for his contention.

Given that situation we have changed our position.
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CHAIRMAN FARMAKIDES: Okay. Anything further,
gentlemen? Mr. Charnoff? Mr. Vollen?

MR, CHARNOFF:. Our position remains as stated, sir.

CHAIRMAN FARMAKIDES: All right.

MR. VOLLEN: We would like to respond to Mr. Gallo's
comment.

CHAIRMAN FARMAKIDES: All right.

'MR. VOLLEN: His comment about this problem, relating
to the Summers plant, on December 18, 1972, the Advisory
Committee on Reactor Safeguards sent a letter to the Chairman
of the Atomic Energy Commission, the caption of which is, "Statug
of Generic Items Relating to Light Water Reactors." Attached
to that is a document entitled, "Generic Items", on page 3 of
which is a caption, "Group 2, Resolution Pending", and item 6 on
that page is, "Fixed In-Core Detectors on High Powered PWR's."
Some information is available, is what they say. I think it is
not correct to state that this problem does not relate to
Kewaunee,

MR. GALLO: Mr. Chairman.

CHAIRMAN FARMAKIDES: Yes.

MR. GALLO: My quick answer to that is apparently
Mr. Vollen is now referring to a different:idocument, and I was
addressing myself to the Summers ACRS Report.

CHAIRMAN FARMAKIDES: Is that right?

MR. VOLLEN: Yes, sir. That is a different letter.
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CHAIRMAN FARMAKIDES: All right, what Mr. Gallo is

addressing is the ACRS Summers letter on the plant.

Anything further?
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MR. SHON: May I ask a question?

CHAIRMAN FARMAKIDES: ¥es.,

MR. SHON: We are to assume that what you say is
the'basis on this is in error, and that is not really the
whole basis?

MR. VOLLEN: That is quite true, Mr. Shon, and
indeed I would like to be very clear that that is true with
respect to all of these contentions. We did not write these
and write a basis in them, a factual evidentiary basis, in
orxder to satisfy any legal standard of evidentiary showing,
of factual showing. If that is the requirement and if the
Board so rules, we will be pleased to offer such evidence at
an appropriate time.

CHAIRMAN FARMAXIDES: Mr. Vollen, it should be
very clear to you at this time that some of these contentions
are already in the record. The Applicant has agreed to it
and the Staff has. The rest of these that are not already in
the record, the Board will undoﬁbtedly admit some and will
undoubtedly deny some. There is no doubt about it. We think
wé have adequate basis to do so.

Let's continue with ;larifying the contentions
that we are in doubt over. 3.6.2.

MR. SHON: This is a very, I think, brief question
that one can answer directly, and I am looking for answers

both from Mr. Vollen and from Mr. Charnoff. What
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instrumentation do you, the Intervenors, view as being the
instrumentation to detect fuel element failure, and what
does the Applicant view as being subsumed in this general
heaaing, something that is going to detect fuel element
failure?

MR. COMEY: Are you talking about the instrumenta-
tion that is presently on the plant?

MR. SHON: Yes, presently designed on the plant.

MR. COMEY: It is essentially some ion chambers in
the let-down line.

MR. SHON: Fine. I wanted to make sure that you
were both referring to these., Is this what the Applicant --

MR. CHARNOFF: That is what we said in our'paper
yesterday, yes, sir.

MR, SHON: Thank you.

CHAIRMAN FARMAKIDES: All right, the next one.

Mr. Renfrow, anything on this point?

MR. RENFROW: No.

CHAIRMAN FARMAKIDES: Let's go to 3.7.lﬁ

MR. VOLLEN: May I add one brief comment?

CHAIRMAN FARMAKIDES: On what, 3.6.2? All right.

MR. VOLLEN: Yes, sir. That contention as submitted

in this stipulation to the Board does not say anything about
a basis, does not have a basis sentence. The very same ACRS

lettér of December 18, 1972 refers to this instrumentation
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to detect fuel -- that is in there, too. I want fo emphasize
my point that we did not attempt to show a documentary basis
for each contention.

| CHAIRMAN FARMAKIDES: 3.7.1.

MR. RENFROW: Mr. Chairman?

CHAIRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: Befqre we begin on this one, the
document submitted by the Intervenors to the Board this
morning withdraws the second sentence of that contention.
The Staff had originally objected to that contention. As
a result of that withdrawal and the status of that conten-

tion, the status will be changed and the second complete

sentence in the status should be deleted to indicate that the

Staff agrees that the contention shouid be placed in issue
as a matter in coﬁtroversy.

CHAIRMAN FARMAKIDES: Mr. Charnoff?

MR. CHARNOFF: I would like to read whatever it.
is that the Intervenors handed out this morning.

CHAIRMAN FARMAKIDES: The second sentence, as I
uﬁderstand it -- Mr. Vollen, you have withdrawn the second
sentence of this contention, 3.7.1?

MR. VOLLEN: That's correct, Mr. Chairman. For
clarification, Mr. Renfrow, in addition to withdrawing the
second sentence of £he status, .in the next sentence, is it not

true that the words "the remainder of" should be deleted?
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MR. RENFROW: I would say we could make that
a G answer, that would be fine.

MR. KEANE: What part of your letter has the
reférence to the 3.7.1?

MR. CHARNOFF: Page 3.

CHAIRMAN FARMAKIDES: Are we having difficulty
locating it?

MR. CHARNOFF: I understand, I just wanted to see
what had been submitted this morning. I hadn't had a chance
to read it. Our position, Mr. Chairman, is that this
illustrates as well as anything does what we,me;n by an
unsupported contention. It is not particularized, if you
will. If the Commission still retains its concept of
particularizing matters in controversy, which is what it
required in the Commission's orders in Point Beach and Pilgrim
and in its new regulations which followed those orders, all
we have iéAa statement that "hydrogen® will be produced in
larger quantities, the methods proposed by the Applicant to
control will result in unacceptable radiation exposure."

If that is particularized and tells me exactly
what is wrong with our system, then I am Houdini, because it

doesn't tell me that. It is not even adequate no-pleading if

one was to use the criterion that was used by Mr. Vollen.

It seems to me if the Commission's concept of

rejecting unsupported allegations applies anywhere, it
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applies specifically and directly to this kind of contention.

CHAIRMAN FARMAKIDES: Anything further, gentlemen,
on this point? Anything to clarify?

| MR. RENFROW: I believe our position is clear, Mr.

Chairman.

CHAIRMAN FARMAKIDES: Mr. Vollen?

MR. VOLLEN: Nothing more, Mr. Chairman.

CHAIRMAN FARMAKIDES: Let's go to the next one,
3.12.3. The Board is going to observe that we will not defer
judgment on any of these contentions. We want that to be
very clear. Even though the -- reading from the status
paragraph, second sentence, "Applicants and the Staff would
prefer to defer judgment on this contention," we want to be
very clear that the parties understand that we will not defer
judgment. We will decide all of the contentions, in or out;
in view of that,'is there anything to be said by the |

Applicant or the Staff?

MR. RENFROW: In that case, Mr. Chairman, for 3.12.

and the other contentions, if they are open items on the
étaff, the Staff will agree that they should'be litigated.

MR, CHARNOFF: We --

CHAIRMAN FARMAKIDES: Let me understand you, Mr,
Renfrow. Would you restate what you just said, sir?

MR. RENFROW: (Certainly, Mr. Chairman. There are

a number of areas in which the Staff has not completed its
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arb
. | 1 analysis, which goes directly to the contention as raised.
2 In this case, it is 3.12.3, the co'mpartments, the analysis
3 of pressure within those compartments. The Staff's position .
. 4| is fhat if the item is open and before the Staff for analysis
5|l at this time, then the matter is an issue which should be
6|l placed into controversy.
7 , CHAIRMAN FARMAKIDES: All right.
8 MR. CHARNOFF: May I speak to that?
9 CHAIRMAN FARMAKIDES: Yes, Mr. Charnoff.
10 MR. CHARNOFF: Our position is that the contention
N lacks basis. Our reason for suggesting that it might be
12| deferred is, as indicated in our argument paper, we received
. ' 13| further questnions from the Staff, dated December 26th. We
14| hope to have answers to that by the end of next week. What
15/l we meant by deferral is that after that goes in, to the extent
16 t‘he Intervenors wish to modify, amend, delete, or otherwise
17 revise the contention based upon good cause and the new
18 information, that would be acceptable as a matter of principle
19|l to us. We think on its face the Commission -- the contention
20 should be rejected for lack of basis, but I do have to
'2‘] observe with regard to Mr. Renfrow's last statement a funda—
. 3 22 men.tal disagreement. The Commission's regulatiéns
| 23 contemplate the initiation of public hearings weil before
. 24 perhaps completion of the Staff review. The whole concept of
Ace ~Federal Rep"'te's';g the new restructured rules is that the application gets filed,
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the public hearing process commences.

It seems to me that the‘Board and the Commission
must ultimately recognize that there is a fundamental
disfinction between the Commission's staff's ongoing
regulatory responsibility to monitor, review, approve or
disapprove changes in the plant, or consider new information
or new problems, aistinguish that responsibility from what
goes on at a public hearing.

At a public hearing one litigates,especially
at the opefating license stage, the matters put into
controversy, if they qualify as matters in controversy subject
to your judgment on adequacy of basis and everything else.
Then indeed they are theﬁ matters of controversy.

The very fact, however, that the Staff happens
to have a matter under continuing review or under separate
review does not in itseif qualify anything for consideration
at a public hearing. The licensing boards are charged with
ruling on the matters in controversy and based upon those

rulings, the director of regulations, taking into account

ultimate safety finding. There is nothing in the regulations
to éupport the.proposition advanced by Mr. Renfrow, that if

the Staff has a matter under review, it is equal immediately
to a matter in controversy. I would reject that very strongly,

sir. : .
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CHAIRMAN FARMAKIDES: Mr. Vollen, do you have
anything on this one?

MR. VOLLEN: Yes, sir. This is, I think, one of
thése unsupported contentions, in quotes, made by Intervenors
which after it was first presented té Applicants and the Staff]
led the Staff to make a further analysis, or request a
further analysis of a problem at the plant.

The problem I have with Mr. Charnoff's statement in
the status about deferring this, I don't know what that meané.
Certéinly it is true, if the Staff analyzes the information
submitted by Applicant --

CHAIRMAN FARMAKIDES: Mr. Vollen, we have already
said we are not going to defer it. We are going to rule on it

Mﬁ. VOLLEN: Thank you, sir.

CHAIRMAN FARMAKIDES: I want to be very clear to
the parties. I didn't want any misunderstandings. We are
not going to defer. .It doesn't matter what the Appliqant
or the Staff meant by defer.

MR. RENFROW: Mr. Chairman, may I clarify my
ﬁosition as stated to Mr. Charnoff? It is not that any
item under review is automatically a subject for a hearing.
Howéver( when an Intervenor raises a contingent which the
Staff has not at that point set forth a position on, I don't
think the Commission contemplates that the Staff would say it

has no basis since the Staff is not yet in a position to speak
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to it. Thank you.

CHAIRMAN FARMAKIDES: All right. 3.14.2.2. No,
beg your pardon. We have another one that we have omitted
that we would like to have clarified. 3.12.4. I am sorry.
We had not mentioned this earlier as one of the contentions
that we wanted to have discussion on, so we will give you
some additional time to review it.

MR. SHON: Have we had a chance to look at this?

CHAIRMAN FARMAKIDES: Okay, gentlemen? Mr. Shon?
My question on this is primarily to the Staff, anyway. I |
know that the Staff said nothing about whether or not this is
a challenge to the interim criteria or seems to say =-- not
to address itself to that point. Would you do so?

MR. RENFROW: Certainly, Mr. Shon. The contention
appears under the 3.12 series. The 3.12 series is begun by
a statement that the Intervenors content that criterion 50
has not been met. That is the containment design basis.

The Staff's position, I guess, is that this is a matter to be
litigated in a limited area. I would refer this Board to
the decision of the Atomic Safety and Licensing Appeal Board
in-the Pilgrim decision.

| First of all, the question under review contains
both ECCS and pressure.

MR. SHON: Yes.

MR. RENFROW: However, as that Board stated in
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footnote 71, to the extent that this is a challehge to the
ECCS criteria, it cannot be included in a licensing hearing.
However, criterion 50 of Part 50 requires a containment
pressure analysis be done. To the extent that this contention
challenges the meaning of that criteria and does not refer
to ECCS, we believe this would be a valid contention. Our
position is but rested by the fact that 3.12 is premised by a
challenge to the criterion 50 in the introductdry portion
which the Chairman spoke to Mr. Vollen about at the beginning
of the session.

I believe the Staff's position is in agreement
with the Appeal Board decision in the Pilgrim case.

CHAIRMAN FARMAKIDES: Just to clarify it further,
Mr. Renfrow, in view of our earlier observation that the
Board will not defer ruling, how does that change the status
here? Does this mean that you now are suggesting that this
contention be litigated?

MR. RENFROW: To the extenf that it is a challenge
to criterion 50 and to the extent -- to that extent, yes, sir.

CHAIRMAN FARMAKIDES: All right.

MR. RENFROW: To the extent that it is a challenge
to ECCS, we would oppose, as a challenge to the criteria.

CHAIRMAN FARMAKIDES: Mr. Vollen?

MR. VOLLEN: We do not believe that this contention

is a challenge to the interim acceptance criterion. We
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believe that the question is the plant's conformity to criteri
50 and should be litigated.

CHAIRMAN FARMAKIDES: You are saying, sir, as I
understand you, that you did not intend this to be a challenge
to the criteria?

MR. VOLLEN: That is quite right.

CHAIRMAN FARMAKIDES: All right, Mr. Charnoff?

MR. CHARNOFF: I must say, Mr. Chairman, that the
Pilgrim Appeal Board footnote did not rule directly on
whether that contention -- such a contention would or would
not be accepted. What it did suggest is that if an Intervenor
says he is challenging Part 50, Appendix A, with the
criterion 50, then it can be raised before the Licensing
Board. |

I have to submit to you that if it means what Mr.
Renfrow suggests it means, and perhaps that is what the
words suégest, then the Commission is in this never-never
land of suggesting that one cannot challenge the use of the
ANS 511 decay heat standard in the ECCS criteria, because that
is part of the criteria for calculating.the heat and pressure
transient. However, if the same mechanism or formula is used
in determining compliance with some other criterion, it is
now challengeable. That to me is simply an end run around
the first proposition.

There is no logic whatsoever to putting this game
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of safety reviews in different boxes on some academic basis
and saying here it is challengeable and it is not.

Now if you properly categorize this with some
magic pleading words, you are in. Otherwise, you are out.
The question that you and the Commission has to decide is
whether in licensing cases, those elements of the interim
acceptance criteria are challengeable or are not. If you
sugdest that it is challengeable because somebody has put a
magic box top on it, then it seems to mé that that is not
consistent with the other rulings the Commission is making
which is saying, "Let's challenge the interim acceptance
criteria only within the rulemaking procedure."

CHAIRMAN FARMAKIDES:. Mr. Renfrow?

MR. RENFROW: Tﬁank you. I believe Mr. Charnoff
just made my case. That was the exact case before the Pilgrim
Appeal Board. Madison Company had used the same calculation
and formula in the ANS standard to calculate ECCS as they did
to calculate containment pressure under 16 and 50. They
then came béfore the Board'and said to the Board, "Board,
you can't rule on this because this equation is contained
in the ECCS criteria.”

The pleadings before the Appeal Board in that
decision point that out clearly. _Certainly the Staff's
position in that case points that out clearly. That was the

exact position. The Appeal Board then said, "We agree with thé
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Regulatory Staff." There are situations where if the
Applicant happens to use the same formulas to calculate
pressure under 16 and 50, as they do to calculate ECCS and
Intervenors come in with a basis to challenge the basis for
compliance, then it is -a: perfectly valid contention. I am
not saying just because. the Intervenors say they want to

talk about it that they can. Again, they have to meet the
first level test. Once they do that, certainly it is going to
be a thorny issue for the Board to go into containment
pressure in 50 and sﬁay out of ECCS.

But to me the Board's position is'to take those hard
positions and make them workable, and for the parties to make
them workable, too. Just because it gets a little thorny
doesn't mean we should back off from them.

MR. RENFROW: Mr. Chairman?

CHAIRMAN FARMAKIDES: Yes.

MR. RENFROW: One other clarification for the

record and the parties. Contention 3.3.2.1 is virtually
identical to 3.12.1.4. That is in the second paragraph.
The reason for this contention is that the 3.3 series is the
challenge. The 3.12 series is a challenge to criterion 50.
The review of those two contentions will, I think, place and
define the issue before the Board. 5

MR. SHON: As -I understand it, it is your -- you say

that the decision in the Pilgrim case suggests that one can
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challenge the use of a formula, let us say, in one application
even though that formula might be applicable under fhe
interim criteria to the ECCS calculation and not challengeable
as -- since it is a part of the ECCS interim criteria.

MR. RENFROW: Yes, sir.

MR. SHON: Other than by.challénging the criteria
themgselves. However, one could challenge the use of the same
formula to calculate a different parameter, is that right?

MR. RENFROW: To meet a criteria.

MR. SHON: Meet another criteria.

MR. RENFROW: That is the Staff's position.

MR. CHARNOFF: I would like to just add that I thin
Mr. Renfrow is clearly right. The parallel between 'those :
zrDUMbErs: jgigtriking -and the 3.12 is conceded by all parties,
including the Intervenors, to be a challenge to the criteria,
interim criteria. I am not against having thorny issues,
if that is Mr. Renfrow's proposal that we ought to have thorny
issues. But I do submit there ought to be some logic and
qoherence to this. The name of the game is not labeling

the contingent.
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CHAIRMAN FARMAKIDES: Anything furthexr?

‘Let's go on to 3.14.2.2,.

MR. VOLLEN: Mr. Chairman, not on that specific
confention, but»along the same lines of clarification that you
asked_Mr. Renfrow when we first started talking about that |
contention, I would like tc ask a question.

Mr. Renfrow, is the staff now saying that with
regard to each of the contentions, submitted in the
stipulations, with the status reports that the staff wants
to refer judgment, by reason of the Board's indication that
it will not refer judgment, that the staff on each of those

contentions is taking the position that it should be

CHAIRMAN FARMAKIDES: That is what I heard him say
earlier, Mr. Vollen.

I assume that unless it is changed sometime in

MR. RENFROW: After lunch we will give you a
rundown. We have these by categories, a specific reference
a toour changes, we can give you that,

CHAIRMAN FARMAKIDES: Let's go on to 3.13.2.2,

While you are all reviewing it, we have another roughly =-<.12

and we think we can continue until 12:30, then také a break for

lunch, and I am sure we will finish in good time this after-

noon.
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MR. SHON: Have you had enough time to look at
2.14.2.27

This is another one which seems to me to hinge on
moré than one simultaneous failure, and I woula like to know

what the staff's position is as regards how many
P

" simultaneous failures you would assume here,

Obviously you feel that the question is one more
failure than you need. The intervenor feels that it is
about right. Could you address yourselves to that, both the
staff and the intervenors? The staff first, perhaps.

MR. RENFROW: Yes, sir. Once again, thé staff,
as in the previous answer to the same failure criterion,
believes this is a challenge to the single failure criterion.
This is criteria 17. The staff's position is that the
accident to beAanalyzed is that.if one does, if. one generat-.
or goes out, ohe complete train of safeguard featﬁres goes out
The applicant is required to analyze accidents with thgt
consideration, that one complete train is out due to some
single failure, i.e., the failure of a diesel generator.
| Now, second of ail, the staff then requires two
diesel generators and two separate trains. That way if there
is a single failure meeting the criteria, there is a second
system to take over.

All accidents are analyzed with only one system

working. To regquire the use of a third diesel generator as
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set forth in the contention leads to the requirement of a

fourth diesel generator and a fifth.

In sum, the staff's position is that it is one too
many.

MR. SHON: Mr. Vollen?

MR. VOLLEN: As I said previously, we think there
is a substantial queétion to be resolved as to whether there
is in fact a single failure criterion, and if not, what the
single failure definition in the Commission's regulations
means.

Beyqnd that, I think that there is an appropriate
issue to litigate as to whether the staff's judgment just
articulated by Mr. Rénfrow is in fact an appropriate»
judgment. |

We disagree with the judgment the staff has made.
Our position is that the Board should resolve who is right.

CHAIRMAN FARMAKIDES: Right. Mr. Charnoff?

MR. CHARNOFF: I would just refer the Board to
criterion 17 which specifically in its second paragraph
réfers to the required assumption of a single failure. .

CHAIRMAN FARMAKIDES: Okay; 3.17.1.

Mﬁ. RENFROW: Mr. Chairman.

CHAIRMAN FARMAKIDES: Mr. Renfrow.

MR. RENFROW: Before we begin discussing this con-

tention, I would like at this time to supply to the parties
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who already have copies of this document, but I wish to make
it available in this proceeding, copies of the technical
report on densification of light water fuels which was
issﬁed November 1l4th.

The staff's testimony as applicable to Kewaunece
will be based upon this report. Therefore, while the parties
have it, BPI through their part, the Board I am sure in other
proceedings, and the Board and the applicant, I WOuld like
for the record to distribute this to all the parties so they
have it.

MR. SHON: The only real question here is, is there
anything extremely recent on fuel densification that would
tend to answer the question; is that an admissible contention?

MR. RENFROW: There are anumber of new items that
have come in under review, Westinghouse and separate vendors
are applying the AEC with verification documents.

However, Mr. Shon, the problem is that the fuel
densification problem as it relates to Kewaunee must be
specifically addressed. The staff will address that question
in its testimony.

However, we have not yet completed our analysis and
therefore.this is another one of those issues where if the
Board must rule, the staff position would be that we should
litigate.

MR. SHON: Fine.
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MR. CHARNOFF: I would like to be clear that my
position is explicitly stated in our argument on contentidn
317.1, where I take note of the fact that the same contention
says, "At the same time, doﬁ't license this plant, but in the
meantime, there ought to be an analysis based upon some
conservati. V& assumptions posed by the intervenors without any
basis therefor :."

I doh't think this is a contention.

CHAIRMAN FARMAKIDES: Mr. Vollen, did you have
any comments?

MR. VOLLEN: No, Mr. Chairman.

CiIAIRDﬁ\N FARMAKIDES: All right, 4.4.3.

I would like to hear from the intervenors first.
Can you clarify the status report?

MR. VOLLEN: The same status report, Mr. Chairman,
applies I think to all or virtually all of the contentions
thét were in the 4. series in the stipulation submitted to the
Board.

The most dramatic change in the status of that
whole series is reflected in the document filed today with-
dra&ing a very large number of those contentions.

'In short, we have had an opportunity to do more
reviewing of the documentation that we have on quality
assurance since we were in Washington last week and as the

result of that review we have determined to withdraw a large
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With respect to those that are remaining, including
4.4.3, our position is that they should be litigated. We
are'prepared to give further clarification of what it is
physically about the plant that the contention is dealing
with. We can do that either orally today or we can do that
in writing.

CHAIRMAN FARMAKIDES: Do it right now, sir, if
you will.

MR. VOLLEN: Okay, I will ask Mr. Comey to do that.

MR. COMEY: Mr. Chairman, I wonder if we might
defér tﬁat until after lunch. I have three full notebooks
here.

CHATRMAN FARMAKIDES:We will defer this one to after
lunch, because it is a little unfair. This is the firSt one
wevhave asked you to clarify in great detail. We will come
back to 4.4.3 and we will go 4.5.2.

MR. RENFROW: All of the 4. series deals with this
problem, Mr. Chairmaﬁ.

CHAIRMAN FARMAKIDES: I see.

My colleagues have made a reasonable suggestion,
that maybe rather than waiting until 12:30, we break for
lunch now and then we can reconvene after lunch and begin with
4.4.3 and continue and conclude.

It is 12:15. In the downtown area it is very
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4ifficult to get into a restaurant at this time. We have to

2 allot ourselves about an hour.and 15 minutes, an hour and a

3 half. What do you suggest? One-thirty?

® 4 | MR. RENFROW: Fine,

5 MR. VOLLEN: May I suggest your later suggestion of
6 an hour and a half? Not only do we have a luncheon problem

7 but we would like Mr. Comey to review these documents.

8 CHAIRMAN FARMAKIDES: Well, make it 1:45.

9 MR. VOLLEN: Thank you.

10 (Wheréupon}rat 12:15Ap.m., the hearing was

8047
End 13 13 recessed, to reconvene at 1:45 p.m., this same day.)
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(1:45)

CHAIRMAN FARMAKIDES: Gentlemen, are we prepared
to move on to 4.4.3? Mr. Vollen, you were beginning to

clarify this contention for us, or I think you were suggesting

Dr. Comey would do it.

MR. VOLLEN: Yes, sir.

MR. CHARNOFF: Can I clarify Dr. Comey's status?

Is he a doctor or a mister?

MR. COMEY: I am a rister.

MR. CHARNOFF: That is what I thought.
CHARIMAN FARMAKIDES: I'm sorry.

MR. VOLLEN: Mr. Comey is, Mr. Chairman;

MR. CHARNOFF: I inadvertently gave Mr. Ford a

doctorate last week in oral argument. \I_don't want Mr,

Comey to share that same status.

CHAIRMAN FARMAKIDES: Are you prepared, Sir?
MR. VOLLEN: Excuse me.
MR. COMEY: 4.4.3 Mr. Vollen will do.

CHAIRMAN+Y FARMAKIDES: All right. Then we are

also going to ask 4.5.2, 4.6.1, 4.7.2, 4.15.1, and 4.16.3.

These are all related.

MR. VOLLEN: On 4.:4.3, Mr, Chairman, it is our

position that the piping and the reactor pressure vessel in

the Kewaunee plant ought to be required to meet the currently
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applicable code as adopted in the Atomic Energy Commission
regulations; Presumably, the codes are changed from'time
to time to reflect improvements in the technology and increased
knowledge about the safe operation and the safe design and
fabrication of this equipment in the plant, and if there is
a safer way to do it, then, the fact that a reactor pressure
vessel was commenced into fabrication at an earlier time ought
to be a sufficient reason for it not to meet the currently
most safe approved code.

That is our eésential position in that‘contention.
There is another problem involved in this contention, and that
is, as we understand it, the reactor pressure ve&sel was not
designed to the code in effect as of the time the order for
the reactor pressure vessel was placed.

I believe that the A lab dedision in Indian Point
permits that. We don't think it is a proper standard, but this
vessel; as far as we knéw, does not even meet that standard.

We think the question of what code this reactor pressure

-vessel in the primary piping was built to and which one it

should be required to be built to ought to be litigated.
| CHAIRMAN. FARMAKIDES: What do you intend to show,
sir?
MR. VOLLEN: We intend -- we expect that the
evidence will show that the date upon which this vessel was

ocrdered, the code in effect on that date, and that there is
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a different code in effect now, and that vessel does not meet
that code. Therefore, the Board cannot determine that the
pressure vessel is safe.

ALTERNATE MEMBER: Is it your contention that all pressure

 vessels built before the codes were established are unsafe?

MR. VOLLEN: Unless they can be shown to be safe
notwithstanding their failure to meet the currently approved
code.

ALTERNATE MEMBER: Isn't it your duty to show
where they are unsafe?

MR. VOLLEN: I don't think so, Mr. Clark,

MR. VOLLEN: Mr. Clark, I don't think the duty is
upon the intervenors. I think the duties: to show a safe
operation, a safe plant, is upon the applicants and the
Commission must find the plant is safe to be operated before
it can be listed.

" MR. CLARK: Isn't that the duty of the regulatory
staff?

MR. VOLLEN: I believe it is the duty of the
Atomic Energy Commission. That is the body that licenses
the plant. I think the statute is quite clear that throughout
the statuté, the burden is made manifest that the Commission
must take into account the public health and safety and must
find that a plant will be in conformity with the public health

and safety before that plant can be licensed to operate.
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MR. CLARK: How do you assume that couldvbe done?
What procedure would you suggest?

MR. VOLLEN: With respect to what, Mr. Clark?

MR. CLARK: With respect to this pressure vessel,

MR. VOLLEN: I think that if in‘fact:this
pressure vessel is safe, not withstanding the fact that it
does not meettQ?ﬁcurrently in-effect code, I think the Board
must find, based on evidence, thét in whatever respects this
reactor pressure vessel fails to meet the code, those are
thought aspects that go to the safety of the reactor pressure
vessel. If in fact this reactor pressﬁre vessel has
characteristics which would not be pe:mitted under the new
code and the new code would iméose different characteristics
which would make it more safe, then the vessel must be
altered to conform to that code.

MR. CLARK: Thank you,

MR. SHON: Mr. Vollen, 50.55a séys under Section C,
pressure vessels for construction permits issued before
January lst, 1971l. That does include this one, doesn't it?

MR. CHARNOFF: .Oh,.yes.

MR. VOLLEN: I believe it does.

.MR. SHON: "Shall meet the.requirements for Class A
vessels set forth in Section 3 of the "~-='-." of the applicable
code cases in effect on the date of order of the vessel."

Do you content it doesn't meet the code that was
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in effect on the date of order of the vessel, that there was
ho code in effect on the date of o;der of the vessel, or that
it met that code and doesn't meet later codes? |

| MR. VOLLEN: Frankly, ther is some lack of clarity
as to the facts in my mind. But it is my ﬁnderstandinq that
this reactor pressure vessel was ordered in 1967, that it
was built and supposéd to conform to the 1968 code. That was
a code not in effeét on the date it was ordered.

MR. SHON: A later one.

MR. VOLLEN: Yes.

MR. SHON: Presumably a more stringent one.

MR. VOLLEN: That is the presumption, that when
the code is chénged, it is because it is new stringent,
because new technology has permitted changes. 1If we are
going to look at specific language in Part 50, it does not
say that the applicant may choose any code in effect after
the date of order. It éays the code in effect on the date .
of the order.

If we are going to go to some code other than the
one in effect on the date of order, I suggest that the code
we ouéht to go to is the most current one, which, based on
the saﬁe presumption we just engaged in, is presumably the
most safe one.
| CHAIRMAN FARMAKIDES: Mr. Vollen, in your contingent

you say when no applicable code existed.
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MR. - SHON: Yes. That doesn't seem to jibe with
what you just said.

CHAIRMAN FARMAKIDES: This caused us problems. We
are going over this contention specifically. There is am
ambiguity here. There is a guestion as to basis, of course.
We want this clarified.

MR. VOLLEN: When it was written and said "No
applicable code," it was our impression, and theré is now some
doubt as to the correctness of that impression, that there
was no code in effect prior to the 1968 code. Since writing

this contention, we have learned -- it appears to be the

case that there was a 1965 code which would have been the

code in effect on the date of the ordér.

But this development, as we understand it, was not
built to that '65 code. It was supposed to be built to the '68
code which was not in effect on the date the vessel was
ordered.

CHAIRMAN FARMAKIDES: Of course, your contention
doesn't say that.

MR. VOLLEN: I think that'é right. I think that's
right.

.MR. CLARK: Is it your further contention that if
it met the '68 code, it would not meet the '65 code?

MR. VOLLEN: No, it is our -- as I sit here now,

I don't know the difference between those codes.
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MR. CLARK: You have said a few minutes ago that
each successive code was more stringent.

MR.VOLLEN: That is a presumption we made.

MR. CLARK: If it met the '68 code, then, if you
follow that presumption, wouldn't you a fortiori, 6r..I,:decide
that it did meet the '65 code?

MR. VOLLEN: Based on that presumption, I would,
yes, and also I would say that having gone to the '68 code,
there is no reason in safety or in public health and safety
to stop at the '68 code, but rather to go on to the current
code, and meet that one which, based on that same presumption,
is a more safe code and based on that same presumption, would
mean that the vessel had satisfied the '65 and the '68 codes:

MR, SHON: However, if it satisfied the '68 code
and a fortiori, satisfied the '65 code which was the code
in effect atithe time, it would conform to the regulations,
wouldn't it?

MR. VOLLEN: TIf there was a finding that it-conforme(
to the '65 code, based upon that lanéuage that you read,
that's right.

CHAIRMAN FARMAKIDES: One more thought, Mr. Vollen.
What showing do you intend to make with respect to whether
or not it meets the current code?

MR. VOLLEN: By showing --

CHATRMAN FARMAKIDES: What proof do you intend to
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offer, or evidence?

MR. VOLLEN: I intend to ask the applicant and
the staff whether or not‘it meets the current code in effect.

CHATRMAN FARMAKIDES: In other words, there will
be no direct testimony on this? There will be cross?

MR. VOLLEN: As of this time, we do not have
any direct planned on this issue. Any direct from witnesses
other than applicant or staff witnesses, that is.

CHAIRMAN FARMAKIDES: Okay.

MR. RENFROW: Mr. Chairman?

CHAIRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: Thank you. If I might direct the
Board's attention to the by now in this case famous Indiana
Point Unit 2 decision of the Commission at Page 5, the
code to which pressure vessels must be built is spoke to
explicitly. I would point out to your attention further
specifically, Footnote 6 on that page, which says that
50.55a(a) (c) (1) says "They shall conform to:the cdéde, .code
cases and addenda in effect on the date of the order of the
vesse;." And it says, "They may conform to the subsequent
codes."

The Commission in this order, perhaps this is the

answer to the question at least in the staff's opinion, states

on Footnote 6, "We intimate no views on the merits of this

case which is not now before the Commission."
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.dh9 Therefore, I think perhaps before we get to any

2] factual issue, if this Board rules that this is a contention,
that the first question is a purely legal question. That is,
‘ ‘ ‘ 41 which code must this vessel conform to, based upon t;his opinion
5 Until Mr. Vollen satisfies that, even if he establishes a

6| basis first to get there, I think he must then satisfy this

7|l decision before we get to any questions to the staff or the

eld 8| applicant.
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CHAIRMAN FARMAKIDES: That is a good question,
Mr. Vollep. Do you have an answer, sir, at this time?

MR. VOLLEN: I would be prepared to agree with
Mr.'Renfrow that the initial guestion is the legal one,
what code must this vessel conform to. And then assuming the
factﬁal question thereafter, whatever the code the Board
decides it must conform to, does it in fact conform to that
code.

CHAIRMAN FARMAKIDES: But with respect to the
factual issue, you will pursue resolution of that through
cross only, through no direct?

MR. VOLLEN: As of the present time, that is our
intention.

MR. RENFROW: May i reiterate --

.CHAIRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: Let me reiterate one more thing.
Before we get to the legal issue, since Mr. Vollen agrees
with me, we have to have a basis in which to put this into
contention to get to the legal point.

| Thank you.
CHAIRMAN FARMAKIDES: Mr. Charnoff?
MR. CHARNOFF: I think there are a number of issues

here, one of which is, one could ask what code do we have

to comply with. I am not, sure it needs much more than a

few seconds look at 50.55(c)(l)which states the requirement
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that it be a code in effect at the time. We simply have to
determine then was it the '65 code}or the '68 code. I would
also point out that the same section Mr. Shon read from,
55k§(l)contains a final sentence which expresses exactly what
the gentlemen of the Board were saying with regard to the
fact that each successive code may be more stringent and
therefore it says indeed that the pressure vessels may meet
the réquirements set forth in codes, code cases and addenda
which have become effective after the date of the vessel
ordered.

We also submit that 55(c)(2) ~is spécifically
estébliShing the requirements for permits issued after January
1, 1971, so that to the extent Mr. Vollen is suggestiﬁg that
we ought to méet some current code, whatever the word "current"
means, presumably the most recent code, he in effect is
challenging 50.55(a) (¢) (1) and (2), and insofar as that is
concerned, he has to meet the requirements of Section 2.578
with regard to challenges to regulations, and then wholly
beyond that is the Indian Point decision, that if he is suggest]-
iﬁg that those codes are not adequate for this particular case,
he hés to show why it is not adequate for this particular case,
and he has to come up -- even Mr. Renfrow would agree with
me ~- with a prima facie case'to demonstrate that.

CHAIRMAN FARMAKIDES: Anything further, Mr.

Vollen?
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MR. VOLLEN: No.
CHAIRMAN FARMAKIDES: Mr. Renfrow?
MR. RENFROW: No.

CHAIRMAN FARMAKIDES: The next one is 4.5. That is

MR. COMEY: Mr. Chairman, during the lunch hour, I
reviewed the various documents of Applicant and the Directoratd
of Regulatory Operétions, to give some examples of either
instances or particular pieces of equipment that fall under
this, and the.next foﬁr contentions that the Board has asked
guestions on.

CHAIRMAN FARMAKIDES: You are addressing the next -+
you are addressing 4.5.2, 4.6.1, 4.7.2, and 4.16.17

MR; CHARNOFF: One at a time.

MR, COMEY: Yes; My problem is that on 4,5.2, T
was unable to find the specific documents I was looking for.
So I'm afraid on that all I can say is that I am not prepared
;o cite specific documents for that one. If you wish, we
can move on to 4.6.1.

| MR. SHON: My question is, what the basis is.

CHAIRMAN FARMAKIDES: All right.

MR. SHON: Can you give us any clarification of the
basis for this?

MR. COMEY: Yes, there were some instances where

people signed a document as inspector and it later turned out

RN
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that it wasn't their signéture. Someone else had signed for
them. In a number of cases the signatures had been typed in
rather than personally typed, and there was no indication that
the person --

CHAIRMAN FARMAKIDES: 1In other words, in this casé
you would present a direct case, Mr. Vollen, with that
documentation that Mr. Comey has reference to?

MR. VOLLEN: When you say the direct case, we could
present a direct case. It might be through witnesses that
have either been produced by the Applicant or the Staff or
subpoenaed by us to testify. That is, neither Mr. Comey nor
myself was physically present and could testify, you know -~
we have no person other than an employee of the Appliéant
or the Staff fhat could testify to the events that occurred.

CHAIRMAN FARMAKIDES: You have factual information
here that you are going to -~

MR. VOLLEN: Elicit, yes, sir.

CHATRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: Thank you, Mr. Chairman.

Just for clarification, I think it would‘be helpful
to pbint out to the Board that the documents to which Mr.
Comey is now referring wére supplied by the Staff and/or
the Applicant to Mr. Comey and Mr. Vollen under our informal
discovery procedures. They are not documents which BPI itself

has gathered or witnesses that they would present; it is our
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intelligently to this kind of subject, Mr. Chairman. The
lack of basis as of right now doesn't even provide adequate
notice as to what we are talking about.

documentation, Mr., Comey is ==~

I am not aware of the documents Mr. Comey is alleging suggests

any kind of support for this.

this contention, 4.5.2?

to do that

like this,

last week to waive any requirements with regard to timing as td
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CHAIRMAN FARMAKIDES: Yes,
MR. RENFROW: They are using themn.
CHAIRMAN FARMAKIDES: Mr, Charnoff?

MR. CHARNOFF: We are unable to even talk

CHAIRMAN FARMAKIDES: Are you aware of the

MR. CHARNOFF: We have turned over documentation.

CHAIRMAN FARMAKIDES: Have the parties discussed

MR. CHARNOFF: No, sir. Mr. Comey was unprepared
last week. )
CHAIRMAN FARMAKIDES: Anything further, Mr., Vollen?
MR. VOLLEN: No, sir.

CHAIRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: No, sir.

CHAIRMAN FARMAKIDES: Mr. Charnoff?

MR. CHARNOFF: We would point out on a matter

Mr. Chairman, that we 'did agree at the end of
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those matters that we at least had talked about even up until
January 4. We did not, however, waive any requirements with
regard to lateness, with regard to matters such as the instant
one.

‘MR. SHON: You do assert, Mr. Comey, though, that
you have in your possession documents which show irregularitied
of one kind or another in the sign-off procedure?

MR. COMEY: Very definitely.

MR. SHON: For certain items of equipment that are
pertinent to safety, right?

MR. COMEY: The problem I have is with the phrase
"peftinent to safety." TIf you mean was it a component on
thg system designated as the engineered safegquards syétem,

I am not absoiutely positive. I do know that these were
matters that the regional inspector from the Division of
Compliance was concerned about, noted. It is in thése inspec-
tion reports as items of noncompiiance or nonconformanqe.

MR. SHON: Okay.

MR. CHARNOFF: May T make an observation?

I can't comment, obviously, until we see the
specific document at issue. However, to the extent the
documents referred to include what we call our deviation
reports, and I am not sure whether Mr. Comey is including
those within the category --

MR. COMEY: No.
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MR. CHARNOFF: I would point oﬁt that it is very
normal in any kind of QA progfam to pick up deviations and
have a remedy. The very fact that one at one time sees
sométhing and reports it, which thén is subsequently disposed
of, is insufficient in my judgment to suggest that therefore
there is a contention.

MR. RENFROW: Mr. Chairman, I would like to reply
to that. It éeemé to me right to the point on basis. He
may disagree with it, but the document is there, it is a
matter for summary diéposition and/or to litigate, and this
Board to decide. If the document is there, it has a basis
and should go forward.

Thank vou,

CHAIRMAN FARMAKIDES: Thank you, Mr. Renfrow. 4.6.1].

MR. COMEY: I would refer to a compliance division
report that bears the code number "Southwest 71/1." I will
read just.one or two sentences from it.

CHAIRMAN FARMAKIDES: You don't have to at this
point. But you do have, then, documentary material which
I»assume will be part of your prbof?

MR. COMEY: Yes, sir. There 1is quite a few of
them.

CHAIRMAN FARMAKIDES: Do you intend to have a direct
case here of your own, or. are you going to go through the

Applicants or the Staff?
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MR. VOLLEN: Again the documents Mr. Comey is
referring to are documents that we received either from the
Staff or from the Applicént or both, and we need to call
witﬁesses from one or both of those organizations to sponsor
the documents and to testify with respect to the facts reported
therein.

CHAIRMAN FARMAKIDES: How are you going to do that,
sir?

MR. VOLLEN: How am I going to do that?

CHAIRMAN FARMAKIDES: Yes.

MR. VOLLEN: Well, when we are preparing the case
for trial, I will ask opposing counsel if they will produce
certain wtnesses, and if they will not, I will ask the Board
to issue a subpoena with respect to those witnesses.

CHAIRMAN FARMAKIDES: Okay. I just wanted to know.
I was leading up to that. If we are going to have any subpoena
here, I want to be sure that you people undérstand you prepare
them in toto, I want the return of service to show the tender,
the whole bit. All that I want to do is to sign it. Okay.

| Mr. Renfrow, anything on 4.6.1?

MR. RENFROW: No, sir. But I would like to remind
the Intervenors and the Board, speaking of subpoenas, that
there is a rule as to AEC personnel within the regulations of
Part 2 and perhaps it would save us all time and argument as

to subpoenas if everybody made themselves very familiar with
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CHAIRMAN FARMAKIDES: That's correct. Thank you,
Mr. Renfrow. |

Mr. Charnoff, do you have anything on 4.6.1, sir?

MR. CHARNOFF: VYes, sir. It seems to me that --
I dbn't know whether the Board will or will not admit this
kind of contention, but in terms of the time available, I
would think it would be helpful to the parties if we did permit
Mr. Comey to identify at least the documents without even
necessarily reading them that he plans to use.

CHAIRMAN FARMAKIDES: That is a fair request.

MR. CHARNOFF: So we can look at ﬁhose documents.

CHATRMAN FARMAKIDES: That is a fair suggestion.

Mr. Comey, would you please identify the documents
you were going to mention a moment ago on 4.6.1? |

MR. COMEY: Yes. In addition to the one that I
mentioned; I should mention --

MR. KEANE: What was that again?

CHAIRMAN FARMAKIDES: Would you restate those again|
piease?

MR. COMEY: Southwest 71/1.

MR. CHARNOFF: Page 8.

MR. COMEY: Page 8. Second paragraph on the reactoy
coolant piping.

Next is RO72-12.
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CHARNOFF: Still on 4.6.1?
COMEY: Yes, sir.
CHARNOFF: I am sOrry.

COMEY: RO72-12, paragraph I of page 8.

CO Report 71-04, page 14, paragraph 13 and paragraph 15,

February 16, 1972 letter of Boyce Greer, regional director,

Compliance Division, a noncompliance letter. I will refer you

to the entire letter. That is to Wisconsin Public Service.

CO Report 71-04, paragraph 12. CO71-003, page 6, paragraph A,

paragraph B. And October 20, 1971 letter of Boyce Greer,

noncompliance, page 3, paragraph 3, page 4, paragraph 5.
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CHAIRMAN FARMAKIDES: Okay. Anything further on
4.6.1? Let's go‘to 4.7.2. Mr. Vollen, do you intend to intro-
duce any documentation with respect to this contention?

MR. VOLLEN: Any documentation? Yes, sir. Again,
T don't want that answer to be misleading. Again, the documen-
tation that we have with respect to this contention is in the
same category, namely, it-came either from the Applicant or
the Staff.

CHAIRMAN FARMAKIDES: Can you identify it, sir?

MR. VOLLEN: David?

'MR. COMEY: A letter from Boyce Greer of October
20, 1971, enclosure, paragraph 1. In addition, Applicant's
Document Al348, item ﬂumber 10.

_{ MR. CHARNOFF; Could you repeat that, please?

MR. COMEY: Applicant's Document Al348, number 10.
That is August -- July 13, 1972.

MR. CHARNOFF: TItem number 10.

MR. COMEY: TItem number 10. C07203, page 13, para-
gr;ph 14. CO071-002, page 2, under "Enforcement Action" and
unresolved items with respect to valve body wall thickness
measurements. And RO72-12, page 8, paragraph in the middle of
the page marked "Vaive Body Wall Thickness Measurement."

CHAIRMAN FARMAKIDES: Any comments, Mr. Renfrow?

MR. RENFROW: I have a qualifying comment.

MR. VOLLEN: May I interrupt ---
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MR. RENFROW: Certainly.

MR. VOLLEN; I wanted to make one comment after
Mr. Comey finished identifying the documents. It is that I
don't want the record to leave any state of ambiguity. You
asked that we identify‘the documents. That is what Mr. Comey
did. I am not prepared to say, however, that those will be
the only documents or the only evidence that would be introduced
at the trial if this contention is determined to be litigated
by the Board.

CHAIRMAN FARMAKIDES: Yes. Mr. Renfrow?

MR. RENFROW: Thank you, Mr. Chairman. I would like
to inquire whether or not we can have some clarification on all
of these; CO and RO reports are for the WPS Kewaunee plant?

I furnished toithe.Intervenors copies of numerous

compliance and regulatory operations reports relating to several

different plants. : ‘

CHAIRMAN FARMAKIDES: That is a fair question. Mr.
Vo;len?

MR. COMEY: They all relate to Kewaunee.

CHAIRMAN FARMAKIDES: Anything else, Mr. Renfrow?

MR. RENFROW: No.

CHAIRMAN FARMAKIDES: Mr. Charnoff?

MR. CHARNOFF: Not now, sir.

CHAIRMAN FARMAKIDES: Sir?

MR. CHARNOFF: Nothing now, sir.
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® $ 16 | CHAIRMAN FARMAKIDES: Okay. Let's go on to 4.15517.
Reba 3 2|  MR. COMEY: 4.15:1%. |
3 . CHAIRMAN FARMAKIDES: 4.15.1. Again Mr. Vollen,
. 4lhere could you expand further on what this contention meaﬁs,

Slincluding what you intend to show, what documentation or other

6|evidence you might place into the record?

7 MR. VOLLEN: May Mr. Comey respond?
8 CHAIRMAN FARMAKIDES: Yes, Mr. Comey.
9 MR. COMEY: Well, they would be the sort of documents

10/that I am prepared to itemizé now.
11 CHAIRMAN FARMAKIDES: Could you read those, sir? . .::
12 MR. COMEY: Yes, October 20, 1971, non-compliance
. 13|letter from Boyce Greér., Regional Director, USAEC Compliance
14|Division, Region' 3. Enclosﬁre, paragraph 2 on two class 1 pumps.
15In addition, July 27, 1971 letter from Boyce Greer, non-compliande
16 |-~ well, the entire letter. That is Compliance Division Report:
17|C0-71.003, page 5, paragraph E, paragraph G. Compliance Division
18|Report CO71-04, page 13, paragraph 13, and RO Report 72-11,
]9 Enforcement Action, non—compiiance paragraph A,
20 CHAIRMAN FARMAKIDES: Mr. Charnoff, did you have
21 |any response, comments, or other viewpoints?
. 22 ’ MR. CHARNOFF: Without having examined these documents

23jat this point, no, sir.

. 24 CHAIRMAN FARMAKIDES: Mr. Renfrow?
Ace —Federal Reporters, Inc.

25 MR. RENFROW: ©Not without seeing the documents,
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Mr. Chairman.

CHAIRMAN FARMAKIDES: Let's go to 4.16.3. Now here
the Boardfwould also like some definitions as to what the
Intervenor means by adequate records, by failures, malfunctions.
We need clarification on this one as to what did you intend
to show here as well as what do you mean by this contention.

MR. COMEY: Again, these are Compliance Divisidn_
Reports. The problem was basically installation of equipment
that was not in accordance -- it was non-conforming equipment.
It did not either have the proper documentation or it was known .
to not.conform. |

It was installed. Applicant explained to the AEC
that it did so merely in order to be able to test certain systems
in the plant, that there was no intention of ever operating
the plant with this equipment in place. However, when the
inspector looked at thé procedures, there were no written
procedures br any indicaﬁions that this equipment would have
in fact been taken out.

CHAIRMAN FARMAKIDES: Can you cite those documents,
sir?

MR. COMEY: CO Report 71-003, paragraph G.

MR. CHARNOFF: What page is that?

MR. COMEY: I am sorry, page 5. And there are other
documents, but I didn't find them at lunch. I am not sure\I

have all of my Q-A documents with me today. This was the
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general nature of the problem. There wefe inadequate procedures
for handling the situation. The Applicant said he interpreted
the Q-A requirements as one'thing and the inspectors had a
different opihion.

CHAIRMAN FARMAKIRES: Anything further, Mr. Comey?

MR. COMEY: That is all.

CHAIRMAN FARMAKIDES: What do you mean, sir, by
adequate records here? |

MR. COMEY: I WOuldImean by "adequate records", record
sufficient to dete:mine that any -- first 6f all, that if an
item is non—conforming,»that it is known to be non-conforming
and that there is no-préblém with déciding on the basis of the
documentation.

CHAIRMAN FARMAKIDES: All right.

MR. COMEY: Secondly if for some reason it has been
installed, that there are adequate procedures to maintain a
non-compliance status with respect to that, either through taggir
or through quality control cards, insuring that there is a punch
list to make that -- make sure that is taken out of the plaﬁt
pfior to any operation.
| CHAIRMAN FARMAKIDES: Okay. Anything, Mr. Charnoff?
MR. CHARNOFF: Not at this time, sir.
CHAIRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: ©Not until I have a chance to review

the documents, Mr. Chairman.

g
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CHAIRMAN FARMAKIDES: All right, let's go to 5.4-K.

MR. SHON: I had a question for the Staff in par-
ticular on this particular point, especially the sentence starting
"several of Applicant's proposed reactor operators have been
permitted to substitute course work", and there is an implication
there that the Applicant may be proposing or may have proposed
people as reactor operators whose experience and background do
not qualify them as such.

I wondered what implications this has for the
Staff's reactor operators or licensing program. Would youalet
this happen? 1Is this the sort of thing one would expect?

MR. RENFROW: I think the nub of the'problem is that
the Intervenors are stating that we have done so. We are statind
before the plant can operate these operators will be licensed
under AEC procedures andAwill be required to be qualified
operators.

That is the point to be litigated.

CHAIRMAN FARMAKIDES: We are not exactly certain

Wwhat the point to be litigated is and we are‘tryinq to determine
it;

MR, RENFﬁOW: The point I believe is this: As Mr.
Shon stated there are certain requirements for reactof operators
stated forth in the regulations before.a man can be qualified

to operate a machine, he haé'to meet these qualifications.

It is the Staff's analysis upon looking at the
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‘ # 16 | |programs and procedures and the men qualJ:_fied that they are
Reba 7 2lqualified to operate it. Prom our discussions with the Inter-

3|lvenors it is my understanding it is their contention that they

‘ 4llare not qualified undef the Regulations to operate this plant.

5 'I‘ﬁus the issue at controversy is whether they qualify

6 lunder our Regulations.

7 MR. Sf{ON: Have there been :any operators licensed

8| for Kewaunee yet?

9 MR. .RENFROW: I don't know. If 'you will give me just

10la second I can check.

i1 ' MR. CHARNOFF: They have not yet taken the part 55

12 |test.
‘ 13 MR. SHON: They haven't?
14 CHAIRMAN FARMAKIDES: We have the answer.
15 _ MR RENFROW: Can I hear the answer?
16 MR. CHARNOFF: I said that the test itself has not

17 |lyet been administered under Part 55.

18 : MR. RENfROW: It is our understanding thought that
19{there are some operators there who have qualified by previous
20 experience as operating, to operate. We may be mistaken. As

21 |Mr. Charnoff says, there are others who are in training and

‘ 22 [the regulations will be required to be met.
23 CHAIRMAN FARMAKIDES: - Mr. Vollen, what do you intend
‘ 24 ||to show here?

-ce — Federal Reporters, Inc.
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operators of this plant are not qualified, that that creates
a substantial question as to whether this plant can be operated
safely.‘

CHAIRMAN FARMAKIDES: That is not what I mean. I am
talking about in terms of what type of eyidence, what kind of
evidence, are you goiné to present?

MR. VOLLEN: As of now we would plan to elicit infor-
mation as to who the proposed ioperators are and what their
qualifications and experience in operating large reactors is.?
MR. SHON: More to the point, what reason do you have‘
for believing that these reactor operators will be under-
qualifiea when in point of fact they have not even been tested
o} licensedAyet; and the Commission's procedure for testing
and licensing operators is a well established procedure?

MR, VOLLEN: May I have just a moment, please?

I am informed, Mf. Shon, that as of the present time
ve have seen documentation which suggests that the Applicant has
been having a probiem locating qualified personnel to qualify as
pperators of this reactor.

CHAIRMAN FARMAKIDES: Anything further, Mr. Renfrow?
Mr. Charnoff?

MR. CHARNOFF: Not on this point. I think this

5imply underscores our whole discussion of basis of this morning,
lr . Chairman.

CHAIRMAN FARMAKIDES: I would like to have a
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discussion on thié one. This is very close, in my own personal
mind -- I am not talking for the Board now. I would like to
hear more about'this. . Mr. Vollen, give me more information,
please. What is it that you are going to bring into the
evidence to prové your contentions, sir?

MR. VOLLEN: That in part, Mr. Farmakides, I think is

a loaded question.
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CHAIRMAN FARMAKIDES: Look, this is a prehearing
conference and I have to get from you more clarification on
what this means.

You are the party that drafted this so I need it
from you, primarily.

MR. VOLLEN: I don't mind answering.

I was just the way the question was framed in terms

of to prove my contention. I am not at all sure that the

"Intervenors have to prove their contentions.

I think this is possibly going to be the topic of

discussion later on in this prehearing conference although

I would be pleased to discuss it now if you like. -

We think that the evidence which will be elicited
with respect to this contention ought to be -~ an we will make
every effort to elicit it -- who the operators are, what their
experience is, what'training they have had, and whether they
are people who afe qualified to run a reactor of this size.

When that evidenée is in, the parties, I presume,
will argue to the Board their respective positions as to
whether these operators are qualified people and should be
permitted to operate the reactor if it is licensed, or that
they are not qualified, and, therefore, these people cannot --
this plantcannot satisfactorily be operated with these
operators.

CHAIRMAN FARMAKIDES: Assuming they are all qualified
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under the regulations cited earlier as qualified by AEC?

MR. SHON: Do you intend to address yourself to each
and every individual operator and his background and qualifi-
cations? And whét would the Staff say to the idea that this:
Board must pass on whether or not a man is licensable?

CHAIRMAN FARMAKIDES: AThis contention raises seriéus
issues to us that wé‘want to be sure you understand.

MR. VOLLEN: Excuse me just a moment.

The énswér to your qﬁestion, Mr. Shon, is no, we
do not intend fo litigate about each individual operator. Ther
are some operators who it éppears, based upon their gqualifica-
tions, do ﬁave the expérience running large nuclear power
reactors.

There are ofhers who don't have that experience anq
we have a question as to whether they are, in fact, qualified
or should be permitted to run this réactor, whether this
reactor should be licensed with them as potential operators.

MR. SHON: You intend then to address yourself to
the qualifications of.certain individuals, however, certain
inaividual licensed operators, and intend to address yourself
to thé question of whether these operators should or should
not be allowed to run this plant?

MR, VOLLEN: No, sir, I think the other way to
state it -- maybe it gets to the same point -~ is that we

intend to address ourselves to the question of whether or not

W
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this plant should be licensed with these individuals as
proposed operators of it or as potential or actual operators.

MR. SHON: Whether or not they are licensed?
Whether or not they obtain operators' licenses?

MR. VOLLEN: Yes, sir,

CHAIRMAN FARMAKIDES: Okay, that is clear.

Mr. Charnoff, Mr. Renfrow? |

MR. RENFROW: I believe Mr. Shon had asked two
guestions to ﬁe. |

First of all, the Staff is not requesting that you
pass on whether or not eaéh individual operator is licensable.
That is anothgr section of the Code. I would suspect if the
number of thé problem be known, that the Regulatory Staff's
motion for summary aisposition on that, if that test has been
taken so far, would be to include the results of that test
before this Board. |

. However, it is the Staff's opinion that one of the

findings at least in a case where the Board is required to make
all the findings for iésuance of an opefating license, of which
this is not one -; one is that the Applicant is technically
qualified.

This goes to whether or not the people he has running
a reactor are qualified to run it. That seems to me to.be a
valid issue. It is not whether or not‘they are licensable per

se, Mr. Shon, but whether or not they are technically qualified.
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Does that answer your question?

CHAIRMAN FARMAKIDES: Okay.

Mr. Charnoff? |

MR. SHON: I do have one more guestion.

CHAIRMAN PFARMAKIDES: Excuse me,

MR. SHON: It is a little difficult for me to
conceive of a person who would be licensable but not technically
qualified or technically qualified -- perhaps teéhnically
qualified but not licensable or something. You made a
distinction that eludes me .

- MR. RENFROW: I don't think it was a distinction,
Mr. Shoh.

I think that.for once.VI was getting into the
evidence which I said should not be done here, and that is
that my motion for summary disposition in my opinion, showing
that they were licensed under AEC procedures, would present
this Board with a case where they could dismiss it on the
merits at that time.

Howe&er, the question to be decided here is whether
or not this is in issue as a matter to litigate. I think it
is a litigatable matter as to whether or not WPS has the
people that are licensable oxr licensed to run a reactor.

If they have them, I think that disposes of the
gquestion.

CHAIRMAN FARMAKIDES: Mr. Charnoff, did you have
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any thoughts here?

MR. CHARNOFF: I hate to.keep pushing the same record
button, sir, but if this isn't a de novo review of the technica
qualificatioﬂs of the Applicant, I don't know what it is. Al
we have is a statément that we do not have technically qualified
people, |

I am going to ask at the hearing whether you do or
not. It seems to me that is not an admissible contention and
lacks adequateibasis.

CHAIRMAN FARMAKIDES: Anything further on 5.4-k?

MR.iRENEROW: Mr. Chairman?

CHAIRMAN FARMAKIDES: Mr. Renfrow?

MR. RENFROW: I have nothing further.

Howevér, if the record Would sho&, I now héve
copies of the Brockett paper before we get to the environmental
matters. I will give those to the Board and the alternate,
with the parties® permiséion. |

CHATRMAN FARMAKIDES: Thank you very much.

Anything more on 5.4—k?

MR. COMEY: Mr. Shon, I would just like to respond
to a question that you asked Mr. Renfrow about: 1Is it possible
to have a téchnically gualified person who is not a reactor
qperator. Obviously anyone --

MR. SHON: I'm sorry =--

MR. COMEY: But vice versa I do know of instances

p =
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‘ 1Iné6 11| where the Compliance Division has found licensed reactor

2| operators not to be technically quglified on certain matters.:
3 In other words, they have found that they have been
‘ - 4| operating a reactor in a certain fashion that the Compliance
5|| Pivision finds is reprehensibie and upon further inquiry it is
6| because the man doesn't understand certain features of the

7| reactor.

8 CHAIRMAN FARMAKIDES; Do you have any such instances

9 in this case?

i0 MR. COMEY: No, sir, they haven't run the reactor

1 yet,

12 o But, baéed on the summary statement of qualifications
‘ 13 ‘that appears in an amendment to the Final Safety Analysis

141 Report, I suspect that there may be several people who would
15 not be technically qualified ﬁo operate this plant.

16 CHAIRMAN FARMAKIDES: Okay, let's go to 6.1.1.

17 Now, I had difficulties with this particular

18 contention becéuse of its very'prolix charge. It seemed as
19 thought the contention was a treatise more than a pleading,

20 if you will,

21 o Mr. Vollen, what is your c;ntention, sir, and can
‘ ‘ 2o || YOUu focus on it, on this roughly six pages that we have here?
23 MR. VOLLEN: Mr. Comey .will respond; Mr. Chairman, -
‘ 04 MR. COMEY: Mr. Chairman, in the Point Beach case,

\ce — Federal Reporters, Inc.

os | we had some similar contentions which were quite numerous, and
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the Board asked us to make it all into one contention. 1In
this case, following that guideline, that is what we did here,

CHAIRMAN FARMAKIDES: I am not clear; sir.

MR. COMEY: The Board said, really you are making a
lot of individual-contentions about the state of the Lake and tj
hydro;ogy and monology of it.

Since that all goes to the question of the ecosysten
of the Lake and what the effect of the plant would be on it,
why don't you ﬁust take the first 28 paragraphs and make one
contention out of it.

CHAIRMAN FARMAKIDES: Let's be more detailed then.

On Contention 6.1.1 it appears to me that you have
two contentions, one stated in paragraph 1, more or less,
and one stated in the last parégraph. \

Now, is that true, sir?

Are those two contentions related through the body
to the material presented between those contentions?

MR. COMEY: I suppose.that is a fair reading of
that, that the first and last paragraphs state the contentions
and perhaps really what the other paragraphs are are the bases
for ﬁhe contentions. %

CHAIRMAN FARMAKIDES: All right.

MR. COMEY: I don't think we are asking this Board

N

to find that the number of. diatoms in the Lake is in fact such

and such. That was never our intention.
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CHAIRMAN FARMAKIDES: Actually you have two
contentions here, and ﬁhe next question gces to the last
paragraph. |

| I would.like to hear discussion from all the parties
as to that last paragraph =-- of course to the entire contentién
6.1.1. But in addition, I woula like to have discussion on
that last paragraph, and the authority of the Board, the juris-

diction of the Board, if you will, to consider that last

paragraph.
Mr. véllen?
- MR. CQMEY: Mr. Chairman?
CHAIRMAN FARMAKIDES: Yes, sir, Mr. Comey.
MR, COMEY: I will be happy to try and explicate
that. |

CHAIRMAN FARMAKIDES: Fine.

MR. COMEY: I think our position is that when you
have a lake as opposed, say, to a river with plants dis-
charging into it, that is a somewhat different situation than,
say, discharging into the ocean or a river.

| CHAIRMAN FARMAKIDES: Yes.

MR. COMEY: In this particular case the Kewaunee
plant is 4.5 miles from Point Beach. There are other nuclear
plants about to go into operation, two very large units at
Zion.

I think it is our position that you cannot judge what
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the effect of this plant will be on the Lake without considering
also what the cumulatiﬁe effect of.those other plants -- at
least those that are within the range of effect --

| CHAIRMAN FARMAKIDES: What would that be, sir?

MR. COMEY: Argonne has done some very preliminary
studies and under certain circumstances, it is possible that
the Plume can extend many'tens of miles when it hugs the
shore.

I thihk really what you are talking about_is the
situation in which you have to judge this plume,‘what it
contributs to -- let's say if it is going south -- the plume
froﬁ the Point Beach‘plant, plus the plume at Manitowoc.

CHAIRMAN FARMAKIDES: You are talking two aédition?l
plumes, roughly, with this plgme?

MR. COMEY: I am not in a position to say definitively
what it is. There is really no definitive data at this point.

CHAIRMAN FARMAKIDES: You ére in a position of knowing
what your contenfion Says. Your contention has té have some
specificity so we understand it. We are trying now to determine
wﬁat your contention, in fact, says so we can act on it.

It hardly'ﬂeeds to be repeated that the more specific
it is and the better the Board understands it, the better
possibility that.we.will admit it. If we don't understand the
contention and don't think it has any basis -- that is what

we are trying to determine now.
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MR. COMEY: I don't think you can just consider the
Kewaunee discharge by itself. I think you have to take into
account at least Point Each 1 and 2, and I am not sure,>other
than’perhaps the generating station at Sheboygan, whether there
is another major pbwer plant wi£hin an area that could be
expected to be affected. |

CHAIRMAN FARMAKIDES: Okay.

Now, what authority do you think this Board has to
make tﬁat determination, Mr, Vollen?

MR. VOLLEN:_ I think, Mr, Chairman, this Board and
the Atomic Eneréy Commission ére charged with the duty of
evaluating and weighihg the cost and benefits of this plant
and the impact on.the environment.

The environment uéon which this plant will be having
an impact is in part Lake Michigan, not Lake Michigan in some
abstract contention of where it was 20 years ago or 50 years
ago or 100 years ago,-bﬁt Lake Michigan as it is now and we can
reasonably foresee that it'will be.

Apd I think to'say that this Board and the Commission
caﬁnbt"iook at other phenomenon affectiﬁg the Lake, ﬁost
particularly other nuclear power plants affecting the Lake, is

totally unrealistic.
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CHAIRMAN FARMAKIDES: Mr., Charnoff?

MR. CHARNOFF: Mr. Chairman, first with regard to
the so-~called first contention in 6.1.1, I would point out
of éourse that it refers to a Lake Michigan enforcement
conference recommendation adoptea, so—called, by the
Administrator of the U;S. Environmental Protection Agency on
May 21, 1971. Tﬁat position, as you may know, was modified
somewhat in September of 1972.

Secondly =--

CHAIRMAN FARMAKIDES: How so, Mf. Charnoff?

'MR. CHARNOFF: Well, the Environmental Protection
Agency held a conference in September and in November of
this year, of 1972, that is, and they indicated that what
they were going to do was initiate a series of studies with
regard to Lake Michigan.

As a matter of fact, Mr. Comey has been appointed
to serve on a panel which is formulating some of those
studies to be conducted by utilities over three, four, or a
five~year period.

In the meantime, the Environﬁental Protection
Agenéy, which was given responsibility under the 1972 Water
Quality legislation to issue discharge permits, would issue
discharge permits; however, they would do so only for three

years, I believe it was, .or four vears, so they would then be

~able to evaluate the results of the studies.
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In other words, they had dropped their -- EPA at
least had dropped a recommendation that there be a prior
commitment to adopt a closed cycle coolant system in exchange
for a permit.

Now then, with regard to the last paragraph, I
would indicate that I think what fou were after was a
discussion of the effect of the 1972 Water Quality legisiation
on the authority of the Atomic Energy Commissioh to'require
the licensed applicant to change an openlcycle cooling system
to a close@ cycle cooling system, or to make aﬁy other changes\
in effect which effect discharges into bodies such as the lake

It is our understanding of that Act that while it
seems to me it does not necessarily result in the most
efficient type Qf use‘of manpower, that that Act does suggest
that the agency such as the Atomic Energy Commission retain
its authority to conduct cost-benefiting analyses or
evaluations of environmental effects, including effects on
water discharges, insbfar as the entire pfoject is concerned,
and then you would take that cost benefit determination into
accoun£ when you determined whether to issue the license
at all, but that you noulonger have any authority -- the
Atomic Energy Commission no longer has any authority -- to
compel as a condition of the license or in any other way --
to cqmpel the adoption of'a change in a cooling system.

Therefore, it may well be much ado about nhothing,
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but Congress in its infinite wisdom seems to have legislated
perha@s a number of practices that may be much ado about
nothing and this may be just one of them. |

So, it seems to ﬁe you do have jurisdiction to
consider on a cost benefit basis if in this proceeding there
is a contention related to it with basis —é.you do and the
Atomic Energy Commission has jurisdiction to consider on a
cost benefit basis the environmental effect of épen cycle
cooling insofar as it will affect your overall decision of
whether to grant the license or not.

I would point out with regard to the somewhat -~

- with regard to the effort by Mr. Comey to talk about the

nature of the problem insofar as thé interplay with Point
Beach and other Ne€arb¥acilities and with regard to whatever
it was that the Licensing Board first of all in Point Beach
concluded in an initial decision as we have indicated, that
there was really iﬁadequate bases put forth by the inter-
venors in that case for this whole series of con£entions.
The applicants in that case decided in the
inte;eéts of getting on with the case to:go éhead in any
event and the Licensing Board finally concluded in that
decision that there was no bases offered by the intervenors
even after the evidence was in, to support the conclusions.
I would point out the intervenors are precisely

the same as the intervenors in this case with the sole
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exception that Sierra Club was a designated intervenor in that
case and is not here.

We do have the Isaac Walton rLeaqgue here.
But Mr. Comey was the principal participant for the
intervenors in that case. ‘In addition, Mr. Comey and the
intervenors in.that case did try to introduce the problem of
interactions between Kewauneé and Point Beach, and the
Licensing Board specifically made some findings‘on that
matter, on page 78 of that initial deciéion, where the
Licensing Board found, "It is extremely unlikely that the
plume from.the Kewaunee plant about five miles to the north
of Point Beach and not yet completed for operation wquld join
the Point Beach plume because of the distance involved."

Footnoted in '64, it says, "Because the plume s
are directed by wind and wind~-induced lake current, the plume
from the two plants will tfavel in the same direction and are
therefore unlikely to meet."

M&. Comey and some of the other witnesses -- Mr .
Comey did not testify as a witness, but some of Mr. Comey's
witnesses and his attorney did try to make éomething of the
fact that at one time theArgonne Laboratory researchers found
a plume which extended about three miles or so down the shore-
line in the opposite direction, I might point out, from
Kewaunee, and suggested that if that were to continue, there

might be some interaction and the testimony from Argonnewas
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that that is a most unlikely and incredible event. It was a
one-time type of thing. It might occur again. It is not
likely to occur with any frequency and even if it should

occﬁr as pointed out by the footnote, fhé tendency of the wind
to move that plume in the same.direction from both planfs woulc
be the same so the plumes would nof interact.

I would submit, gentlemen, that with regard to
some of these environmental contentions which are so
essentially similar to the Point Beach case, and where the
intervenors were unabie to muster a case, in effect, be
considered very carefully when one determines whether we go
through the exercise again and agaiﬁ.

CHAIRMAN'FARMAKIDES: Mr. Renfrow?

MR. RENFROW : .. Mr. Seiffert will ask a question,
answer the question, Mr. Chairman.

MR. SEIFFERT: On behalf of the regulatory staff,
Mr. Chairman,»I will try to organize.what has become a
reasonably unmanageable response, now, to our original
question.

First of all, I would endorse Mr. Charnoff's. remarks
on behalf of the applicant about some of the findings of the
Appeal Board in Point Beach.

MR. CHARNOFF: Licensing Board.

MR. SEIFFERT: . Licensing Board. But I would point

out that this Licensing Board does not have the benefit of
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that evidence before it, that this Board can rule and
certainly must rule independently on the evidence that will
be presented to it, and is certainly not bound by whatever
went on in the Point Beach case except of course Appeal-
Board decisions where as a matter of law yoﬁ must be bound.

As a matter of fact, I don't tﬁink the applicant
needs to get very deeply into the facts of thatvcasé or
where the plume might float. The evidence is not before us
now. That case, for fact, is not important to this Board in
the judgment of the staff.

Now, as far as considering the effects of the

regulatory staff that the plume from the Point Beach case
should be considered with Kewaunée.

Indeed that is done in the final environmental
statement. We.havé no problém with that.

On the third point, which is contention 6.1;1,
the position of the regulatory staff is stated to be that we
think this as a contention has sufficient basis. Perhaps I
should clarify that to mean that we regard this as a contention
inséfar as it supports the following contentions.

It essentially says as the Board has pointed out,
the applicant shouldn't be allowed to use open cycle cooling.
And then it lists about five»pages of history of the lakes

including Lake Erie and then it concludes, therefore the
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applicant should not use it.

Insofar as it supports other contentions, the staff
has no objection to it. It is a little more than an
introductory paragraph but it is a little less than the
contention standing on its own and judgment of the staff..

In fact, if for some reason the rest of the
contention should be stricken or withdrawn, we do not think
this is a contention which would stand on its own.

MR. CHARNOFF? May I briéfly comment? I was not
suggesting that this Board is at all bound by the findings
of the Licensing Board in the other case.

But I do want to refe; you to one factor. What we
were talking about are bases for contentions and under-
standings of the contentions -- when we asked the intervenors
the bases for the contentions, they submitted the following
illuminating statemen;: "The basis for these contentions which
were set forth in tﬁe original petition to interveﬁe of July
24, 1972, may be found in the trénscript of docket 50-301,
which is the Point Beach case."

CHAiRMAN FARMAKIDES: Look, Mr. éharnoff, you
made your point. I understand what it is. I didn't really --
I accept the staff's additional comments, fine. We didn't
really ne?d them. We understand the position,

I am interested, however, in what the staff has

just said with respect to my earlier observation that actually
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contention 6.1.1 can be condensed to the first paragraph and
the last paragraph.

Are you also saying that if we were to do that and
to strike all the other material, which I did not suggest,
that the two contentions then would have no basis?

MR. SEIFFERT: Mr. Chairman, it is the position of
the staff that if this contention, 6.1.1, had removed from
it all of the history, that the mere beginning and closing
paragraphs about open and closed cyélé cooling on their own
lacked adequate basis ana should not be considered as a
matter of controversy in this case,

CHAIRMAN FARMAKIDES: All right. Then assuming
that the basis is here, and it is all the additional material,
how about the staff’s position with respect to the first para-
graph?

MR, SEIFFERT: Could I have a moment, Mr, Chairman?

CHAIRMAN FARMAKIDES: Yes.

MR. SEIFFERT: Mr. Chairman.

CHAIRMAN FARMAKIDES: Yes,

MR. SEIFFERT: Regulatory staff is ready with its
brief answer. The position of the staff is that this
contention -- the staff does not feel it matters very much
whether it is in or out. We think it is introductory in the
sense that it is explained by other conﬁentions. Certainly

most of the other contentions or many of them treat the
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effects of heat on biota and other functions of the lake.
That is already considered and presumably it is

inferred from those contentions that the intervenor is

-concerned about open cycle cooling.

The position of the staff is it is up to the Board
to decide and we think the Board can deciae whether or not
open or closed cycle éooling is proper. This contention on
its own, standing by itself, wé don't think has any basis.
But we don't honestly care whether it is in or out, since it
is explained and has a basis in a sense in the other

contentions.
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CHAIRMAN FARMAKIDES: How about the last paragraph?

MR, SEIFFERT: Mr. Chairman, the position of
the Staff is that the last paragraph brings up an issue that w¢
thiﬁk should be treated about the effect of the Point Beach
plume on the Kewaunee Plant, at least.

CHAIRMAN FARMAKIDES: Of course, the Staff has
included --

MR.SEIFFERT: We have treated that in the Final
Environmental Statement.

CHAIRMAN FARMAKIDES: But here this paragraph
says, "And all other nuclear plants," not only Point Beach.
In the discussion I had earlier with Mr. Comey, he, I think,
modified this slightly to include the plumes of roughly three
plants. It is still far more than you have done in the
Final Environmental Statement.

MR. SEIFFERT: The position of the Staff, Mr;
Chairman; ig if there are other plants and it can be ;rgued
that their plumes interact, then those plumes should be
considered just as the Point Beach plume has been.

CHAIRMAN FARMAKIDES: All right.

Okay, Mr. Vollen?

MR, VOLLEN: I would like --

CHATIRMAN FARMAKIDES: Do you have any thoughts
especially with respect to the points just raised by the

Staff, which I think are good points, and going further to
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the thought that as the Board reaas 6.1.1, much of what it
contains is introductory, and you do include most of your
points in 6.2 through -~ 6.3.1 through 6.6.2. Therefore, what
doeé contention 6.1.1 do for your case and why is it necéssary?

MR. VOLLEN: I think what it dces for our case is
it ﬁuts it all together, so to speak. It is a more general,
broad-scoped contention that talks about the state of the
lake. Mr, Comey has told you the reason why it was done. I
think as a legal matter, we céuld delete everything between
the first and the last paragraphs. I suspect we would then be
confronted with an opposition to it on the grounds that it
wasn't specific enough &r that it had no basis. We seem to
be subject to attack when we say too much or when we say too
little. I am not sure what the middle ground is. But Mr.
Comey has said, and our position is that your analysis was
an acéurate one. It is really the first and the second para-
graph.

CHAIRMAN FARMAKIDES: The second paragraph --

MR. VOLLEN: Last paragraph.

CHAIRMAN FARMAKIDES: As modified a little bit by -
let's delete that. As modified by Mr. Comey? I am very
uncléar as to what that last paragraph now consists of.

MR. VOLLEN: When you séy "modified by Mr. Comey,"
I think he was expressing his current views as to where he

thinks the evidence would come out.
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CHAIRMAN FARMAKIDES: Look, Mr. Vollen, let's be
very clear. The function of this'Board is to pass upon
the contentions, sir, and these contentions will be formulated
with this Board's input.

MR. VOLLEN: I understand that.

CHAIRMAN FARMAKIDES: I want to be very clear. Whaf
is being said today is very germane to what this Becard will
permit. It isn't only the thoughts of Mr., Comey that are

important here. I have taken Mr. Comey's comments at face

value.

MR. VOLLEN: As well you should.

CHAIRMAN FARMAKIDES: Fine. Let's be very clear
about that.

MR. VOLLEN: They were intended that way.

CHAIRMAN FARMAKIDES: Let's proceed with that in
mind.

MR. VOLLEN: But just as when we listed the docu-
ments that we were talking abouﬁ in connection with the
four point series -- and I tried to make very clear that we
wére not at that point limiting the evidence that would be
put.in on the specific contention. I want to make clear that
Mr. Comey's remarks with regard to the number of other plants
that ought to be taken into account when cconsidering the state
of Lake Michigan and the effect of this plant on Lake

Michigan cught not now to be limited to any particular named
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ar4
‘ _ 1l plant or plants.
2 ‘ CHAIRMAN FARMAKIDES: Are you saying then, sir,
3|l that you are going to introduce evidence or some type of
‘ 4 eviaence with respect to all the plants, all the factors on
5| Lake Michigan that might interaét with this plant? That is
6l what you said in your contention. I am saying that is unclear.
7 MR. VOLLEN: What I am saying, Mr. Chairman, is
g|| that when the evidence comes in, this Board should consider
9| which of the other plants, if any, are relevant, the effects
10| ©f those other plants. But we cannot now sit here in the
1 absence of the evidence, at least I can't, and tell you that
121l this plant should be considered and that plant shouldn't.
‘ 13 CHAIRMAN FARMAKIDES: How do ycu expect this Board
14|| to know what your contention is unless we understand it? And
15 if you are just telling me right now -- if I understand you
16| correctly, you are saying to me that this contention is as
17 broad as whatever final evidence you might adduce or deduce.
18 And I am saying no. I am saying I want to know what
19| your contention is. I am not saying that you have to prove
og | Your contention, but I do want to know what your pleading is,
21 sir.
‘ 22 MR. VOLLEN: What you are really asking me, Mr.
23 Farmakides, is what i; my evidence.
‘ 04 CHAIRMAN FARMAKIDES: I am asking you what is your
Aw"F“““R”“m“'gg pleading. I don't know what your pleading is with that last
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paragraph. I don't know if you are pleading the interaction
of two plumes, three plumes, 190 plumes. Are you talking
about fossil fuels? You are saying all other nuclear plants,
butlwhat are we all talking‘about here? I want to know
specifically what your pleading is.

MR. VOLLEN: Our pleading is specific and it says
"all other nuclear plants." Now whether the evidence will
come down and modify it at that point and say it is only two
or three or four other plants, I cannct now tell you what the
evidence will be on that. But it seems to me that is a

question of what the evidence is rather than a question of

CHAIRMAN FARMAKIDES: Let's take this from another
point. If I were to ask you for trial briefs before the hearin]
what would you give me, sir? What would you give me with respe

to this contention 6.1.1? That is my point, Mr. Vollen. I

MR. VOLLEN: With reépect to what the facts would
be.

CHAIRMAN FARMAKIDES: Yes. If I'm sitting up here
and ‘having you people come out with your witnesses and your
testimeny, and I haven't the faintest, foggiest notion of
where you are going, I have failed greatly with respect to

discharging my responsibility. I have to know what you

people have in mind, which way you are going, how you are going
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to make your positions clear.

MR.VOLLEN: I just don't understand why there is
a problem with respect to this particular éontention. What
we ﬁave said is that when you look at the discharge from
this plant, you must look at other nuclear plants as well,
all other nuclear plants as well. That is the state of the
contention. Now if at the time the evidence comes in, it
doesn't support that position, that indeed a plant on the
other side of the lake has no consequence in conjunction with
this particular plant, then it doesn't have to be locked at.

But, vou know, it just doesn't seem to me that this
contention leaves any problem with regard to the kinds of
concerns you are expressing.

CHAIRMAN FARMAKIDES: The Board is having problems,
Mr. Vollen. You may not have any problem because you drafted
it, but we are having a problemn.

Secondly, I asked you all, for example, what is
the authority that you cite -- what authority do you feel
this —-- this Board has been designated to hear the liéense
application with respect to the Kewaﬁnee Power Plant. Okay.
We appreciate your contention. Let me be very clear on that.
This is one of the contentions that we wanted further discus-
sion on, not because we were clear on denying it. We are not
at all clear on denying it, and not because we are clear on

admitting it. We are not at all clear on admitting it. We
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really are concerned which way to go on this. So I asked

for discussion. You have given me no clarification on really
what is it that you are contending here. I am not really
looking at the basis so mucH, Mr. Vollen. I think you have a
hell of a lot of basis here in all these four pages. I am
lqoking at specifically what is it that you are contending.
And I am not clear. A moment ago I thought I was clear from
what Mr. Comey said,and he said in effect,as I understood
him, to consider this, this plant, for example, and its
interaction, the synergistic effect, if you will, with the
other plumes it may have scme relation to. I think there
were two other plumes. That, to me, was a lot more clear with
respect to the meters, the parameters, the bounds of this
contention.

But as it is presently worded, I am not clear.

MR. VOLLEN: Can we have a moment, please?
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MR. COMEY: Mr. Chairman, perhaps what is
bothering the Board is a feeling that somehow through this
contention we are going to try and litigate every plant
around the lake. That is not at all what we intended to
mean.

I was just discussing with Mr. Vollen --

CHAIRMAN FARMAKIDES: That is partly our concern,
sir.

MR. COMEY: A hypothetical e#ample.

CHAIRMAN FARMAKIDES: And the other concern is that
really we don't want this evidentiary hearing to become
another discovery session. Discovery is concluded, so far
as we are concerned.

We think, we hope, we expect that you all
know your case.

MR. COMEY: We will come back to that. I think
the thing that we want to avoide precluding is that we would

determine, say, that the service water pumps and the condense

pumps are doing such and such to the zooplankton in this

area of the lake.

Now,if that is a significant percentage of the
total zooplankton in the lake, I think we would want to
discuss what the effect is of the other.plants in the -- the
sum total cumulative effect of nuclear plants with respect

to the zooplankton.
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' 1 CHAIRMAN FARMAKIDES: Mr. c§mey and Mr. Vollen, I .-
2 assume that you are both together on this. Now, what you
3 have just said to me indicates that you do have a case
. 4 to present.
5 In other words, the concept of your case, the strucq
6 tire 6f your case, ié complete. Your discovery 1s complete.
7 Is that correct?
8 MR. VOLLEN: With respect to this contention, i§
9 is, yes, sir.-
10 CHAIRMAN FARMAKIDES: It is?

1 Well, then, how many plants are we talking about?

121l If your concept and your structure of this particular conten-
' “ 13 tion is complete, if we were, again, suggesting a trial brief

14 for this contention, how many -- what are we talking about

15 here?

16 Are we talking about one nuclear plant interacting

17 with a second, or one nuclear plant interaction with a second

18 third, and fourth?

19 MR. COMEY: I think with respect to given parameters,
20| we can perhaps identify that we are probably talking
21 no more than just the Point Beach plant. I am thinking
. 22 there particularly of the thermal plume. With respect to
23 other parameters, unclear.
. | 24 CHAIRMAN FARMAKIDES: No, wait a minute. I thought

4ce — Federal Reporters, Inc.
25 that we were now clear.
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' 1 » What was that last phrase? Understood with respect
2 to other parameters, it is unclear?
_ 3 . MR. COMEY: Mr. Chairman, I am simply saying the
. 4 effects of an open cycle co.oling discharge are not
5 just thermal.
6 CHAIRMAN FARMAKIDES: Yes.
7 MR. COMEY: There are all sorts of damages which
8 are done to aquatic biota across several parameters. The
? zooplankton is an example I gave you. They get entrained,
10 go tHrough the pumps, and they are mascerated, et cetera.

[ With respect to that, I think more than just Point

12 Beach may have to be considered.
. 13 CHAIRMAN FAMKIDES: When you say "more than
14 Point Beach," what do you mean?
15 MR. COMEY: More than just -- there may be other
16 plants besides Point Beach which would' enter into a judgment
17 of the overall effect given: that parameter.
5 18 CHAIRMAN FARMAKIDES: You will determine that based
19 on cross? Or do you already have testimony that you are
20l going té submit?
21 ' Mr., Vollen?
. 22 MR. VOLLEN: I think the reason Mr. Comey and
23 I are having difficulty answering your questions and are
. 24 hesitant to answer them, is we have not, in preparation for

ice — Federal Reporters, Inc.
25 this prehearing conference, reviewed all of the evidence
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and precisely what it will be and where it will come out.

We are here to talk about contenticns which we.under
stand to be a question of whether as a matter of law, it was
sufficient to come in, not talk about what .the particular
evidence is, and what it will show. So we have not done the
preparation that I think would be required to answer the
questiohs you are asking,

MR. COMEY: Mr. Chairman, your difficulty is with
respect to the scope of this contention?

CHAIRMAN FARMAKIDES: Yes, sir.

MR. VOLLEN: As a factual matter? Let me respond
to this.

You asked about the jurisdictional basis?

CHAIRMAN FARMAKIDES: Yes.

I asked that, too. That was something else, again.

But the scope of the contention as you framed it is
something that concerns theuﬁoard.

Now, I don't mean to belabor it. I think ; now
understand more clearly what you all had in mind, and we can
proceed, I think, to the next one.

Do you have anything more?

MR. SHON: - No.

CHAIRMAN FARMAKIDES: Bill?

DR. MARTIN: No.

CHAIRMAN FARMAKIDES: Any comments, Mr. Charnoff?

Q.
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Mr. Renfrow?

MR, CHARNOFF: We are as confused as you are
as to what was intended and certainly that will affect our
ability to prepare testimoﬁy, I must say. This has been my
general concern with bases and everything else with this case

Let me just make one quick correction:

The contention does speak about this plant and

all other nuclear plants. That was reiterated and

restated again by Mr. Vollen. Mr. Comey, for his part, howevg

said what he had in mind was Point Beach and possibly the
Shepbygaﬁ plant.

The Sheboygan plant is about 40 miles away and
is é fossile plant, so I am not even sure at this mdment
whether Mr. Vollen and Mr. Comey are together in terms of
explaining this particular contention, and it leaves us a
little bit confused.

CHAIRMAN FARMAKIDES:. Mr. Renfrow?

MR. RENFROW: Mr, Seiffert?

MR. SEIFFERT: Staff has nothing else to
say, Mr. Chairman. |

CHAIRMAN FARMAKIDES: Let's go to 6.2.

MR. VOLLEN: May I ask a question, Mr. Chairman?

CHAIRMAN FARMAKIDES: Yes, Mr. Vollen.

MR. VOLLEN: Would you like any further comments on

really two questions, that is: the legal jurisdiction for

r,
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' ' 1 for this Board to consider this plant together with other

2 plants, and, also, my response to Mr/. Charnoff's observations
. 3 about the 1972 amendments --

4 CHAIRMAN FARMAKIDES: Can you do it now?

5 , MR. VOLLEN: Yes, I can, very briefly.

6 | CHAIRMAN FARMAKIDES: Delighted.

7 | MR. VOLLEN: As a legal matter, that is the Jjuris-

8 diction of this board to consider these matteré, I think it

9 is clear -- I can't give you a particular section, bhut

10 from the statute, from NEPA, the National Environmental

11 Policy Act of 1969, from this Commission's regulations, and

12 from the Court of Appeals decision in the Calvert Cliffs case|
. 13 I think you are required to consider the impact of a plant
14 on the environment.
15 With respect to Mr. Charnoff's observations about
16 the 1972 amendments, I think what he said was that this
17 Board cén consider water quality in making its cost-benefit
H 18 analysis as it is required to under NEPA, but that it can't
19 do anything after it makes that analysis with respect to
20 wh ether the plant can operate with once-through cooling,
21 open cycle cooling, or not. :
. 22 I don't think that's right. I think this Board
23 can consider the effecnts of open cycle cooling and that
' 24 this Board can condition a license based upon its cost-

Ace — Federa!l Reporters, Inc.

25 benefit analysis of the impact of theplant on the
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environment.

CHAIRMAN FARMAKIDES: Okay.

Let's go on to 6.2,

Yes?

MR. SEIFFERT: Mr. Chairman, I would like to say
that the Staff agrees with Mr. Vollen insofar as he says that
the Board may consider open versus closed cycle cooling.

Both the National Environmental Policy Act and the Commission
regulations at Appendix D of Part 50 cdntemplate that signi-
ficant environmental effects should be considered.

If there is a significant environmental effect of
open or closed cycle cooling, this Board can considgr
those issues.

CHAIRMAN FARMAKIDES: Thank you, sir.

MR. CHARNOFF: May I get a clarification of that?

CHATIRMAN FARMAKIDES: Yes.

MR. CHARNOFF: I think I said too the Board can =

consider it in the general context of cost-benefitting the

the Staff's position that a licensing board in -- an AEC
licensing case may grant a license conditioned upon that
plant adopting a closed cycle cooling system, in light of
Sectioﬁ 57 (c) (2) of the new Water Quality Amendments?

MR. SEIFFERT:* Mr. Chairman, in order to maintain

the proper decorum, I would like to ask, instad of responding

14}
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to Mr. Charnoff, whether you would like an answer to the
guestion.

CHAIRMAN FARMAKIDES: Yes, I would.

Section what?

MR. RENFROW: Let me answer that, Mr. Chairman.

The answer to the question is that the Staff's
position is that the regulations as they are now set forth
in Appendix D are the regulations this Board is required to
follow. Two, as to the requirement of Section 511 of
the new act, AEC, EPA and CEQ -- excuse me-- the Envircnmental
Protection Agency, the Atomic Energy Commission and the
Council on Environmental Quality are now in the process of
setting up regulations by which the three individual govern-
mental bodies can handie these issues in a timely, forward-
looking fashion.

Until such time as that decision is made, the AEC
Staff'svbbsition is that Appendix D is still in effect and
that the notice of hearing at which this Beoard must make
findings on the matters of controversy is what is required
of this Board.

CHAIRMAN FARMAKIDES: Does that fully answer your
question, Mr. Charnoff?

MR. CHARNOFF: That is a little bit clearer than
anything we have been able to get from the Staff for several

months. But I must alsy say I have been aware now for about
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90 ;days that those meetings are going on with EPA and CEQ
and we are looking forward with interest to those
regulations.

CHAIRMAN FARMAKIDES: All right.

Off the record.

(Discussion off the récord.)

CHAIRMAN FARMAKIDES:: We will take a five-minute
recess.

(Recess.)

CHAIRMAN FARMAKIDES: Gentlemen, come to order,
please.

Thank you, Mr. Charnoff,

Did you have something to say, Mr. Renfrow?
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CHAIRMAN FARMAKIDES: Let's proceed, contention 6.2,

—

c@om

# 21 2||lLet me just introduce this contention from the point of view
Reba i 3llof the Board. Again here, as in 6.1.1, we think the contention
'is spelled out in the first séntence in the last paragraph. The
S|rest of the material is basis for or introductory of. Mr. Vollen,
6ijis that right, sir?

7 : MR. VOLLEN: Mr. Comey?

8 . MR. COMEY: Again, I think you have gotten right to
9|the heart of it. |

10 : CHAIRMAN FARMAKIDES: Okay. Now Dr. Martin has a
11|question to ask with respect to the last paragraph. It is very

12 similar to what I.was pursuing in the earlier 6.1.1 guestion

. 13|involving all nuclear plant;s in Michigan.
14 Dr. Martin?
15 VDR. MARTIN: Looking again, I see that the last
16 [paragraph, the last sentence -- they are the same thing. What

17|L am concerned about is the implication that synerdgistic effects
18ipf heat discharge from the Applicant's plant are to be considered
19 Fogether with pollutants being discharged in the beach water

20 gone by sources other than the Applicant's plant.

21 ' I would be interested in hearing to what extent
. 22 ou are thinking about consideration of other soui‘ces of pollu-
23 tants.
' 24 MR. COMEY: I will be very specific on that, Mr. Martih.

Ace — Federal Reporters, Inc. . . . . J
25for example, if you have zinc and you have copper being dischargefl
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by facilities initially, heat added to that has a very distinct
effect on fish which I am sure you are well aware of. To ke
even more specific, last summer the City of Green Bay had a
terrible taste of the problems.

Their intake is not on Green Bay, it is at Rostock,
very close to Applicant's plant. The limited evidence right
now is that that seems to have been an effect coming down from
Green Bay, in othef words the waters that come past the Kewaunee
plant and the Point Beach plant bringing down certain fungi and
various other algae plumes, and if in fact those pass through
the Kewaunee plant, that may synergistically affect those pol-
lutants in such a way that you will see significant adverse
effects.

DR. MARTIN: .Well, consideration of the difference
between the action of a pollution in warm water versus cold
water does not concern me as much as the implication that we
should ke éoncerned with the source of these other pollutants,
not simply with the fact that they are present.

MR. COMEY: I dbn't think that the last sentence in
that says-that you should be concerned with the source. .It says
that you should be concerned about the effects of the heat
together with pollutants being discharged into the beach waters.

DR. MARTIN: Regardless of their source?

MR, COMEY: Regardless of their source.

Yes.
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DR. MARTIN: That is what I was after.

CHAIRMAN FARMAKIDES: By beach water zone, however,
we are talking about -- there with respect to the area around thg
Kewaunee plant?

MR, COMEY: Yes, sir.

CHAIRMAN FARMAKIDES: How much of that area?

MR. COMEY:‘ I think that the answer to that is two-
fold. First of all, the amount of area that is entrained by
the plant's intaké, because that is the source of the water
that gées,through the plant, plus on the outfall, the area that\
the plant reaches above ambkient.

MR, SHON; I think, Mr. Comey, we are running . ...
aground on the same reef that we ran on in the previous question
in that we are saying, as the Board to you now, you have had
discovery. You have had some time to look this over. You now
say you want to look at all nuclear plants, or perhaps all
other sourées in the lake, and apparently without any limit as
to distance, number, or anything like that.. And yet if your
case is essentially prepared as of now, it seems you should be
able to state now the extent to which you want to consider other
sources, what these other sources would be.

Do you inﬁend to discover more -- run down more leads
as you go on?

MR, COMEY: I don't think so, Mr. Shon. We have

quite complete files at BPI of the industrial and other

1374
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QE’ # 21 1jdischarges into the lake. We probably know, as a matter of
Reba 4 2|lfact, more than anybody else on that particular subject.

3 MR. SHON: Can you set any kind of limits at all?
4 MR. COMEY: Frankly we have not sat down and gone
S|through that mass of data.
6 MR. VOLLEN: I think moreover, Mr. Shon, if I may,
7lthis is a different kind of concern. I think, if I can emphasizg
8land perhaps paraphfase what Mr. Comey said a few moments ago,
?|the area we are coﬁcerned with ié that aréa which is defined
10 by this plant.
11 What we are-saying is that whatever the area from
12 lwhich this plant takes water and whatever the area into which

e i

14pollutants that are in that area or those two areas, to the

this plant discharges water, this Board ought to consider the

15|extent that ﬁhey are different, regardless of the source from
16|which those pollutants come.
17 That is, those are phenomenon, pollutants that are
18{in the water, that water. It really is a defined area, defined
19 by this plant, if you will.
20 MR. COMEY: Td use a technical term, we are looking
21 |lat the near field and farvfield.effects of both the intake

. 22 |land the discharge.

7 23 CHAIRMAN FARMAKIDES: Getting back, however, to the

e .
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point that we made earlier, and I don't mean to be argumentative
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just now told us, Mr. Comey and Mr. Vollen, does not appear
in your contentions.

You see, the parameter that you have just now enun-
ciated with respect to what defines this plant does not appear
in your contentions. This is the kind of parameter we are
talking about. This.ié the kind of parameter we are talking
about in 6.1.1. i am not too sure that we finally got the
answer from you.

I think the Becard has an idea éf what the parameters
should be and I think prokably what will happen -- and this
I don't know -- but Qe are disposed to possibly remember
formating these contentions. But absent your clear delineation
of what your contention is, you don't leave us much recourse.
Otherwise we have no parameters on what we are talking about.

MR. VOLLENQ I doﬁ't want to be argumentative either,
Mr. Chairman, but I guess it is a.question of each of us finding
different ways and different words to say the same thing. I
think this particﬁlar contention does, by itself, define the
area that we are talking about.

The last several lines of that talk about the heat
proposed to be discharged from Applicant's plant. It seems to
me that is =--=-

CHAIRMAN FARMAKIDES: Together with pollutants being
discharged into the beach water zone, Mr. Vollen. What does

beach water zone mean? It could mean the entire périphery of
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e ¢t 21 1 llake Michigan.
Reba 6 2 , MR. SEIFFERT: Mr. Chairman ---
- 3 CHAIRMAN FARMAKIDES: And it does.
. | 4l | MR, SEIFFERT: If I may inter\rupt, Regulatory Staff

5|lhad the same problem_with the contentions, that it appears

6l that the Board did, as the position of the Regulatory Staff

7lappears in our status paragraph, we think this contention can

‘gllbe litigated as a proper issue for the hearing except for the

‘¢||last paragraph, and we are talking now just really about the

jolllast three lines, because the contain words like "we should

1 consider pollutants being discharged into the zone." We object
j2 || to that.

e 13 We should consider and the FAS does consider the

14 quality of the lake and if there are pollutants, that the

15 pollutants are in the lake. We don't care where they came from

16180 much or who discharged them, we consider the lake quality.

17 Insofar as Mr. Vollen is calrifying his contentions

18 to say that we should consider what is in the lake, fine, we havd

jo R0 problem with that. But when he is talking about discharging

20 into the zone and who does it, we do not believe that is a proper
21 issue for this hearing.

. 29 ‘ DR. MARTIN: All right, is it fair to say, now,

23 that in both of these contentions, 6.1.1 and 6.2, that the area

QE’ '24 of concern is not the whole of Lake Michigan but of some more

Ace ~Federal Reportets, Inc.

05 limited area close to the proposed site?

134



e a2

Reba 7 2

10

11

12

® 13
14

end 15

$ 21 16
17

18

19

20

21
® 22
23

® 2
Ace - Federal Reporters, Inc.

25

205

MR. COMEY: If you are talking about a geographical
area where noticeable effects are likely to be found, the answer
is yes, it will be a very finite subset of the total volume and
surface of the lake. be you are asking, for me to say ---

CHAIRMAN FARMAKIDES: Go ahead, clarify.

MR, COMEY: That the biological impact of the lake
as a whole is going to be insignificant as a result of changes
in the lake, in the area around the plant, neither you nor I
nor anyone‘Else can say really what that is going to be.

DR. MARTIN: I don't recall having said anything thaf
would suggest that question to you.

| CHAIRMAN FARMAKIDES: Your contention really gces to
your former observation? |

MR. COMEY: Right.
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CHAIRMAN FARMAKIDES: Okay.

The last one, 6.7.4c.

Dr. Martin would like some clarification.

DR. MARTIN: Wha£ I really want is a disucssion
and clarification or distinction from the Staff and from the
Applicant!s to explain to me why they consider this contention
to be lacking adequate basis to be placed in controversy.

MR. SEIFFERT: Dr. Martin, the position of the
Regulatory Staff is that although this contention does take
nearly a page, we again are concerned about the fact that

although .we consider that it is proper to look at the lake as

future, and sources that are discharging. intoit.

It uses the words such as "quantities of chemicals
which Applicant plans to discharge can not be considered in
isolation" ‘and "chemicals which lake Michigan currently
receives."

‘ Again,.the position of the Staff is we should con-
sider the water quality of the lake as it is, and we do this,
and we haven't got any basis to determine what it might be in
the future, or who is discharging so -that the lake is currently
receiving chemicals.

We don't think there is any basis for the contention
as stated 'in this way.

CHAIRMAN FARMAKIDES: Mr. Charnoff, any comments,
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MR. CHARNOFF:‘ On the guestion of why is there --
to what extent -- what is the basis for my statement that there
is an inadequate basis, I guess when I read -- I don't know
whether the two million pounds per year is a correct number,
but let's assume .it is.

I take tﬁese a sentence at a timé, sir. The first
or second sentence says that'"The‘dischargebofnfwowﬁillionj;
pounds per year bfvdiSSOlved:soiidS“is clearly an unacceptable
additional burden to the lake."

I would ask where in:ithis:.conténtion:does it say
why, how;.or in what way.

The next question. "The best technology must be
reguired as a condition of any operating license."

Why, how, and in what way?

"Because Lake Michigan continues to experience a
contipuigg linear increase in total dissolved solids‘
concentration, i:Applicant's proposal of the.discharge at 65
ppm abover-normal background:represents a single degradation
action equivalent to more than 200 years of advanced industfial
actifity in this area."

How is that calculated, and whatis the significance
of 1it? What is he trying to tedl us.

"Petitioner contends that Applicant's prdposed

average discharge rate of 20 ppm's above background in' the
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plume would guarantee almost immediate degradation of this
area of the lake to a levei that would not otherwise be
reached until:the:.year:2040."

* What is the basis for that kind: of statement? On.
what authority do we know that that is going to degrade that
lake in any way? |

So, when I say what is the basis, sir, all I have
is a number of contentions grouped under one number. They are
all allegations, but the fouﬁdation for any of this, a sug-
gestion that there is any authoritative basis for this kind of\
judgment, nothing. |

When you ask, gentlemen, what is i£ that the
Intervenors are tyring to allege, just consider for é moment
what it is that we as the partiés have to put in in the way of
testimony as responses to these kinds of things.

Then. you really understand why we are saying that
the Commissién was really right when it said it doesn't want
unsupported allegations, it wants some bas$is, because it wants
to get on with this process.

CHAIRMAN FARMAKIDES: Yes, but as I read.you, Mr.
Charnoff, you are saying,*in effect, that you want all the
evidence right at this point in time.

MR. CHARNOFF: I don't want all the evidence, and
I don't want it in an evidentiary way, I want somebody to tell

us what this is.
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We were going through an informal process of
discovery, we were asking for the basis. What did we get?
Please see the Point Beach transcript. If that is the basis
for this, I submit to you ti is an inadequate basis.

We have to prepare for a case, and that is all we
got in response to the guestion.

CHAIRMAN FARMAKIDES: .Why didn't I have a motion
before the Board with respect to that.discovery issue?

MR. CHARNOFF: We were proceéding informally, and
the effort was made tb arrive at a consensus, or a stipulation\
as to what we could agree upon and what we don't know.

You now have our position, sir. bur posit;on is
these contentions should be struck for lack of basis. That
is what we put before you.

We werelproceeding in that informal way pﬁrsuant
to our joint stipulation.

' Wé;alSo_understanduthatuthé¢Commission meant it
when they said that at that time discovery.is . finished,
Intervenors had to substantiate and define their contentions.
That may not be true.

CHAIRMAN FARMAKIDES: Any thing further, Mr. Vollen:

MR. VOLLEN: On this contention, I think we have
argued our positions. I think I heard Mr. Charnoff saying that
he disagrees with us. I .think the Board ought to decide who

is right.
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CHAIRMAN FARMAKIDES: Anything .more on this?

2 | ~ DR. MARTIN: No.

3 A CHAIRMAN FARMAKIDES: Okay, this concludes all of
4 the discussion that the Board wanted with respect to the

5 contentions on which we were not clear.

6 Let's now proceed to a discussion of the Intervenors
7 objections to Paragraph 4 of the prehearing conference order
8 of the Board, dated December 4, 1972.

9 MR. VOLLEN: Mr. Chairman, may I bring up one

10 matter prior to that? |

11 . CHAIRMAN FARMAKIDES: All right.

‘ 124 MR. VOLLEN: I think this is the appropriate time,
"’ ‘ 13 ‘

14 this relates to that.

because we are departing from the subject of contentions, and

15 ' CHAIRMAN FARMAKIDES: All right, sir.

16 MR. VOLLEN: My comments are directed to the

17 document entitled "Applicant's Argumentscwith respect to

18 Intervenors! Radiological and Environmental Contentions," and
19 a letter dated January 9, 1973, to which is attached a document
20|| entitled "Supplement to Applicant's Arguments with respect to

21 Intervenors' Radiological and Environmental Contentions."

‘ 22 These documents have been adverted to several times
23 during the course of the prehearing conference today. I would

‘ “ 24 like to state that I recieved these documents for the first

Ace - Federal Reporters, Inc.
25 time at approximately 10 minutes after 11:00 p.m. last night.
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They are lengthy, to say the least.

The first document I referred to is some 70 pages i1
length, Qith a number of lengthy appendicies attached to it.

The second document is a shorter document.

I have had a chance to look at these documents only
very cursorily. I have not had a chance to read them or to
study them.

My limited opportunity to review them has led.me
to the conclusion that,at least in some respects, some of the
things said in these documents raise, in my mind, a substantiaj
question as to the ethical propriety.of the thi;és that were
said in these documents by counsel for the Applicant.

For that reason, I would request that the Board givg
me an opportunity to respond in writing to these documents.

CHAIRMAN FARMAKIDES: Can you be more specific, Mr.
Vollen? 1Is tha£ a serious charge?

MR. VOLLEN: Yes, sir.

_The first document I referred to -=-

CHAIRMAN FARMAKIDES:‘ Which document?

MR. VOLLEN: Applicant's arguments.

Again, I have read only very quickly, Mr.
Farmakides. |

CHAIRMAN FARMAKIDES: Let me be very clear. The
Board has not yet read this document.. We bnly received it

yesterday. We were primarily concerned with reViewing all of
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the contentions plus the modifications. I just don't have'any
background with respect to this document.

MR. VOLLEN: One of the reasons I raised the questig
was I thought I heard Mr. Shon advert to it several_times;

MR. SHON: I did.

CHAIRMAN FARMAKIDES: He has read it.

MR. SHON: But not in detail or iﬂ depth, but I havd
looked at some selected passgaes in this document.

CHAIRMAN FARMAKIDES: I was épeaking about myself.
I have not read this yet:i

MR. VOLLEN; I am in essentially the same state
that Mr. Shon is.

MR. SHON: I looked in general only at things that

other documents referred me to.
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CHAIRMAN FARMAKIDES: Proceed, Mr. Vollen.

MR. VOLLEN: Well, the two specific things that\
caught my attention as I looked through this document very
quickiy crwere' references té Intervenors' position in this
case based upon, assertedly, things that were said during the
informal meetings that were discussed -- that occurred between
January 2nd and January 4th of this year.

That is to say, these Applicants are making a legél
argument to knock down a legal position they ascribe to me
without finding my legal argument in any document, in any forma

kind of proceeding. But without affidavits, they say that

Intervenors took a certain position during these meetings. I

don't think that is proper.

Secondly, and more spécifically, one of the appendice
to this document entitled "Applicants' Arguments” has attached
to it verbatim copies of certain documents which the Inter-
venors submitted to the Applicant and to the Staff as part of
this informal discovery process in an effort to amicably agree
upon what’contingents are to be litigated.

Those documents were submitted by me to Cdunsel for
the Applicant with an explicit statement that they were being
submitted to Applicants and the Staff for the purpose I have
just described, our informal discovery. My transmittal letter
specifically said: |

"These documents are not to be submitted

=g

Ui
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to the Licensing Board or used for any other purpose.”

Without any prior conversation with me, without stat

ing to me that they intended to do this, without asking my
position on it, without presenting a motion to the Board,
they nevertheless presented these documents to the Board. I
am concerned about such conduct, Mr. Chairman.

CHAIRMAN FARMAKIDES: Mr. Charnoff?

MR. CHARNOFF: Mr. Chairman, you were shaking your
head when you asked how come I did not make any complaint
with regard to lack of discovery responses by the Intervenor,
suggesting possibly that you think I should have filed some-
thing in the last day or two with regard to that matter. I
don't know what the shrug meant.

We have proceeded in an order in the proceeding
here suggested initially by the Staff,Aand I was perfectly

willing to give it a try, to informally conduct all of our

business among the parties, to informally make available all the

information that the Intervenor wanted, to informally conduct

discovery, so we would be able to arrive in a timely fashion tg

a definition of the matters in controversy and the bases for
thoée matters in controversy, so we would be prepared to go
ahead with the case.

We had a schedule that we set out, as you will
recall, which was embodied in your order of December 4th,

1972. That schedule would have allowed an interval of about
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12 days, as I recall it, between the completion of the last
set of meetings wherein the parties would agree upon a stipu-
lation as to what is in issue and a stipulation as to what we
could not aéree upon, so that we could submit that to you so
you would be able to consider these matters.

If you'll recall, we had a telephone call in which
we were all a party to with you, followed by a letter from
myself. The Intervenors had asked for a delay in the schedule
They had developed during the week of December 11th, some-
where between 10 and 20 contentions and bases for them, and
they said, "Weli, we could not get together and arrive at all
of the stipulations in a timely way," and they wanted to have
a delay until the first week of January.

We had asked whether or not it could be put off just
one week. It was decided the Intervenors said they needed thaf
time, and as a matter of fact, they would submit continuing
'submittalé to us and to the Regulatory Staff of their further
contentions so that we would be able to meet intelligently
dgring the week of January 2nd through 4th.

We didn't get any continuing submittals between
that meeting -- those series of contentions we got. We walked
in on January 2nd and we had a whole series of new or revised o
restated contentions. The people involved in that meeting,
including the Intervenors, literally broke their backs for

three days trying to make some sense out of that particular

L4
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process, and to develop a paper which would be informative to
the Board on Friday, as was required by the Board order.

The paper specifically indicated the status of the
particular contentions. The‘paper indicated that on most of th
contentions there was disagreement by the parties as to
whether or not that chtention should be admitted into con=-
troversy.

We, therefore, concluded that it was appropriate ‘in
terms of the very short time schedule available to continue to
break our backs and get a piece of paper into the Board that

explains our objections to those contentions we did object to.

We did that.

We submitted as an attachment to the paper, sir,
the contentions offered by the Board -- this is what Mr. Vollen
~- offered by the Intervenor -- this is what Mr. Vollen is
complaining about. The contentions of course are identical
to those in the stipulation except to the extent they may bé
reworded, plus what we considered to be the bases on which
they are offered.

There is nothing particularly confidential about
bases, this is what the whole name of the game is about, as
far as we are concerned.

Now from the very beginning of this proceeding he
has objected to me about the extent to which I would be send-

ing communications to the Board that we were exchanging among
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ourselves. I said I would be sensitive to Mr. Vollen's
problem, but I did feel that about the status of the case; and
the nature of disagreements, that I would not commit to never
filing copies with the Board of any of its papers.

That was the understanding that we had. It seems to
me that the fact that he says "Don't send this to the Board"
when all it contains are the contentions we're talking about
and the bases is something that was in the nature of his general
request of "Don't tell the Board what is going on,"

Now I cannot, representing this client, go through
an iﬁformal discovery process which brings us right up to the
pre-hearing conference and work and work with the Intervenor
and the Regulatory Staff to arrive at a basis so I could under-
stand that contention and find that I don't get that basis,
and then come in to a Licensing Board and find that I am perhapsq
being criticized because I didn't file a motion with the Board
saying I did not get the information I wanted.

We can't have it both ways. If we were to file things
formally and have them formally, I'm prepared to proceed in «:::
cases like that. But if we are going to be pushed up until the
deadline and then we don't get the information and then the
Licensing Board said, "Well, you didn't get the basis but you
didn't ask for a discovery," then it seems to me somebody is

being unfair.

Now the fact with regard to any allegations that there
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is anything unethical, I have to reject that one, Mr. Chairman.
All we attached respect contentions and statements of bases

of contentions. There is nothing in that that is particularly
illicit, illegal, or private; or anythiﬁg of the sort. I
would reject that.

Now with regard to the extent to which we may have

4.

characterized Intervenor's statement, and we did that in a

few places in here, he is free to quarrel with that. What

we did was, in an effort to shortcircuit this process a little
bit, we gave it to you. The Intervenors are free to receive
this, and comment on it to you today.

The fact that he got it at ten after eleven last
night was simply his plane schedule. We informed him we were
filing it with you and it was available for him. He said,
"Leave it at my hotel." We did that.

As far as I am concerned, he is free to criticize
anything that is in here and the Board can make judgments on it].

But it was not unethical.




#24

"’ arl

Ace - Federal Reporters,

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

Inc.

25

219

MR. RENFROW: Please, Mr. Chairman. The process
that the parties have gone through, I think, has been a very
helpful one. I believe to a large extent we have specified
confentions on the good wili of all sides, through each side
working together. I think both the Applicant and the Staff and
the Intervenors have a better understanding of the case.

To that extent, I think this process has worked
very well. As to the paper being filed, I will state to this
Board that I have not read it. I do know that working
informally, there are comments made. Each lawyer must make hisg
own decision.

However, from the Staff's point of view, any informa
conference at which the attorneys are talking, discussing the
case, I do not consider those to be relevant facts to be put
before the Board without the express permission of any party.
I have heard countless lawyers argue about that point,
hearings go up because informal conferences were reported when
they should not have been.

I would like to state for tﬁe Board, to the extent
tﬁat that has taken place, I do not aﬁree with that practice.
Second of all, as to Appendix C, I would like to suggest that
it be stricken from this paper for two reasons:

One, not only does it include the cqntentions, but
it includes the Staff's preliminary answers that were made to

the Intervenors to provide them with some detail so that we

1
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‘ 1 could then meet and discuss. Those are not, in my opinion,
2 and were not intended to be put before this Board as answers
3 to any contentions. They were for the information of the

‘ 4 Intérvenors as were many of ‘th'e contentions that were placed
5| teo us until we reached the final words.
6 I would not like to see this go much further. I
7l think the issue is before the Board, that it can be corrected.
8 Perhaps the parties among themselves can reach an agreement
9| as to informal conferences that will not be broken.
10 However, I would suggest to this Board that Appendix
11 C be deleted from this paper and that both Mr. Vollen and
12| myself have an opportunity to answer it.

‘ 13 CHAIRMAN FARMAKIDES: ‘I am sorry this has arisen,
14| Dbecause very frankly, apart from the friendly nudging of
15l the parties in order to sharpen the contentions, in order
161l for us to join issue more clearly, I have admired the work --
17 the whole Bor;xrd has ~-- admired the work of all the lawyers
18l in this case. We think it is one of the best professional
19l Jobs we have seen. That something like this should arise now
20|l is very unfortunate. I don't know that it is as potentially
21 serious as some might suggest. The Board does permit the

‘ 22 Intervenor and the Staff to file replies to the Applicant's
23 arguments.

‘ 24 In addition, I.would like to meet with Mr.

Ace - Federal Repo'te's';g Charnoff, Mr. Renfrow, and Mr. Vollen, immediately after
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the hearing today.

I would make one further and last observation,_and
will drop it, unless there is anything further that needs to
be éaid. That is, this infdrmal procedure, in my opinion,
has been successful, largely successful. There are some
potential flaws. I think they can be worked out. It is a
guestion of the time element beginning to grind on people.

I think we have to be more flexible and lighten it. If
the time schedule is too strenuous, let's change it. We are
not going to prejudice any party by reason of the requirement

of time. We certainly want to expedite this case as much as

possible, but not to the point that it really damages in any

sense any party's case.

Now, again, unless I hear something that has to be
said now, I want to drop the matter. I want to see Mr. Vollen,
Mr. Renfrow, and Mr. Charncff later.

Is there anything else?

MR. VOLLEN: No, sir;

CHAIRMAN FARMAKIDES: Related to contentions?

MR. VOLLEN: In light of the Board's ruling, I have
nothing further to say.

MR, RENFROW: No, Mr. Chairman.

CHAIRMAN FARMAKIDES: Fine. Let's then go to ﬁhe
argument that was requested in the objections filed by the

Joint Intervenors relating to paragraph 4.
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Mr. Vollen, in.your objection, dated December
12, 1972, you request that the Board vacate that portion of
the order relating to paragraph 4 and that we permit either
by Qritten brief or by dral‘argument or by both a discussion.
What we had done, I think we had a telephone
conversation among all of the parties with respect to this,
and I had indicated, I think it was sometime around December
the 19th or 20th, that we would definitely permit oral argu-
ment on this point at this prehearing conference. We certainly

will hear that.

I think what we will do -- previously during one of
the breaks, I asked Mr. Vollen and Mr. Charnoff ~- I don't
believe Mr. Renfrow was in the room -- about how much time

would be necessary, and we estimate between five and 10
minutes.
Mr. Renfrow, is that about right for you, sir?
MR. RENFROW: At the maximum.
CHAIRMAN FARMAKIDES:' All right, fine.

Mr. Vollen, you can proceed, and then I'll hear

“from Mr. Charnoff, and then I'll hear lastly from Mr. Renfrow.

MR. VOLLEN: Thank you, Mr. Chairman.

CHAIRMAN FARMAKIDES: Forgive me. The guestion
that we raise is in response to your question earlier this
morning, Mr. Vollen, is paragraph 4 of the order of the Board

dated December 4, 1972.
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MR. VOLLEN: Before I get into my argument, let me
try and clarify in my own mind and perhaps in the Board's
mind and the niinads of counsel for the parties what it is
we ére arguing.

The document I filed on December 12 said that
the order, the prehearing conferénce order, insofar as it
required Intervenors to file direct written testimony on the
same date as Applicant and the Staff, should be vacated. In
order that the parties present their position on the question
of whether or not Intervenors should be so required.

What I am not clear on now is whether you want me
to direct my remarks to tﬁe latter point, namely whether or
not Intervenors should be so required or whether I should
first direct my remarks in support of an argument that that
question sﬁould be considered.

CHAIRMAN FARMAKIDES: Just to be very élear, for
purposes of a discussion, that particular paragraph was
discussed with all the parties on December 4th, 1972. That
was the very day we issued it. I think I had called -- I
kﬁow I had == I had called all the parties, and I had discussed
that I was puttingAthat paragraph in. I said at that time
that this was an action of the Board in order for the Board
to be apprised of the direct testimony of all the parties. I
wanted ali the parties to. file their direct testimony on the

same date. The direct of the Applicant with respect to the
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burden he has to make, the direc£ of the Staff with respect
to its direct case, the direct oflthe Intexvenor with respect
to his contentions was what I referred to. |

| Now with that as'backgrbund, if you want to
expand the issue, you may. I am primarily concerned about
the issue of requiring all of the parties to submit their
direct on the same date prior to the evidentiary hearing.

MR, VOLLEN: Fine. That is what I will be pleased
to direct myself to, Mr. Chairman. In your articulation of
the issue just now, I think you used the kinds of words that
are quite relevant to it. That is "burden" and "obligation
of parties.” I think implicit in a decision as to whether

or not Intervenors are required to file direct testimony

at the same time as the Applicants and the Staff is the questign

of whether there is some burden upon the Intervenors in a case
like this. |

We know, I think, clearly that_the burden of proof
in this case is on the Applicants. The regulations of the
Atomic Energy Commigsion so state. The Administrative
Procedure Act so states. I believe counsel for the Applicant
has so stated at the last prehearing conference. There can be
no question that the burden of proof as an evidentiary mattex

is upon the Applicant.
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I think that has to be the case. As I indicated

before, in response to Mr. Clark's question, the statute is
réplete -- by statute, I am now referring to the Atomié Energy
Act of 1954 as amended -- is replete with obligations on the

Atomic Energy Commission to make findings with respect to the
protection and the adequacy of protection for the public health
and safety of the public. Now, that thread, that thought,
runs through several sections of the statute.

The Applicants come here asking the Atomic Energy
Commission to give them a'very important right, or to grant
them a very important privilege, that which Congress has decided
only the Atomic Energy Commission can give, and that which

Congress has decided is totally involved with the public interest

in this country.
It seems to me not unreasonable -- and the statute
has so dictated -- that the applicants have the burden of

demonstrating that in order to haye that privilege of running
a nuclear reactor, they satisfy the Atomic Energy Commission
and the Atomic Energy Commission finds that the running of that
fiuclear energy plant will be consistent with the public health
and safety.

It being clear that the burden, to establish the
safety of this plant on the applicant -- because if they don't

satisfy that burden it seems to me that the Board cannot

rir

find that the plant will be safe and the plant cannot be licenseq
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-- the gquestion is whether short of that burden of proof, anothe
party énd particularly the Intervenors have any burden of going
forward, any burden of presentationAof evidence,; any type 5f
evidentiary burden.

My answer to_that question, as you might expect, is
no. There is no such burden on the Intervenors. I find no
references in the statute or the regulations to the imposition
of such a burden on Intervenors. Quite the contrary. As I
said, I find a burden of proof on the Applicants, and in my
understanding of normal legal proceedings, when a party has
the burden of prcof with_respect to any matter in controversy,
unless there is something to the contrary, that same party also
has the burden of going forward. |

Now to require the Intervenors to file direct written
testimony a£ the same time that the Applicants and the Staff are
fiiing direct testimony is to require us -- require the Inter-
venors to show something before we have seen what the evidence
will be of the Applicants and the Staff.

That something must be the burden of going forward
thét implicitly hasAbeen imposed upon us with regard -- by reaso
of an order saying we have to file testimony at the same time.
In‘our.view, the Intervenors, since they do not have a burden,
are entitled and ought not to be required to present théir
evidence, whether in the form of written testimony or orally,

until such time as the Applicants and the Staff have presented
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their evidence so that the Intervenors can then determine
whether any additional evidence on their part is necessary or
desirable. |

It may well be that with respect to any particular
piece of evidence on any particular issue the Intervenors might
well reach the conclusion that no evidence is required, because
we would take the positionvthat tbe applicant has not'sustained
its burden of proof and that‘oniﬁhat issue, we would argue that
the Board cannot ﬁaké a finding in favor of the Applicants.

Now I recognize that when I say the Intervenors
ought to have no burden of going forward, and have.no burden
of proof, that it sounds very much like an argument that the
Intervenors are entitled to come into a public proceeding like
this and raise question about the plant without having to prove
anything.
Well, I think the reason it sounds very much like
that is because that essentially is our position. This is a
pbublic proceeding in which a privéte company is asking for
A very important privilege from the United States Government,
from the Atomic Energy Commission, a privilege which involves,
I think we can all agree, significant hazards and concerns.
Congress is concerned about the public health and
safety. That is obvious throughout the statute. If the
yuestions we have raised by way of contentions are of no moment

wvhatsoever, they are easily disposed of.
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There is a procedure for summary disposition. They
can easily be answered. If the questions are of moment, if ther:
is a cause for concern and the Applicant cannot easily dispose
of them with evidence, then I think the fact that we have been
given the right simply to come in and ask questions and make
them prove that tﬁeir plant is safe is a procedure that is well
founded, because indeed, we have no private right that we are
concerned akout.

It is the public interest and the general health and
safety that we arebconcerned about with these plants. For that
reason it makes perfectly good sense to me, and I think Congress
contemplated that such>ajprocedure could be utilized that
public proceeding where the applicant has the burden of proof.

Finally, there is a bodj of law which I think has somg
applicability here, which in general stands for the proposition
that a court or an administrative agency can properly impose
the burden of.going forward as well as the burden of proof upon
the party who peculiarly has the knowledge within his or her
position.

Never, I think, was a proposition of law more
applicable than it is here. We do not have as public interest
Intervenors a staff of many, the facilities, the time, the
money to gather expert witnesses, to prepare lengthy, involved,
direct testimony in advance.

I think we should be permitted to be in the position

W
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of having the Applicants put in their case to demonstrate the
safety of their plant with regard to the questions we have'
raised about it, and thereafter, if we determine that ocur own

direct evidence is appropriate, to present it at that time.

In sum, Mr. Chairman and Members of the Board, because¢

there is no burden of proof upon the Intervenors in a proceeding
like this, and because £here is no burden of going forward
whatsocever, it is our position that it is wholly inappropriate
to require Intervenors to present their evidence prior to the
time that -- or at the same timé'as Applicants and the staff.

Thank you.

CHATRMAN FARMAKIDES: Thank you, Mr. Vollen. Mr.
Charnoff?

MR, CHARNOFF: Mr. Chairman, on December 1l2th the
Intervenors filed a .motion objecting to paragraph 4, and in
response to that, on December 19th, the Applicants filed a reply
to that motion and we would hope that you would consider all
of the argument stated therein which pertain in part at least
to some of the arguments now made by Mr. Vollen in connection
with this matter.

I Qould point out preliminarily that in that argument|
Mr.'Vollen argued in paragraph 4, page 4 of his paper, that
one of his complaints was that apart from the guestion or
respective burdens of proof, the paragraph places an undue and

unreasonable burden on Intervenors in preparation for the hearing

I .
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And he discussed why this would be very difficult,
a very difficﬁlt burden for them to assume. I would simply
assume that we are not in a construction permit case where there
is a mandatory hearing, we aré in an operating license case

where the hearing would not be held but for the contentions

burdens on a lot of people.

It is a concept of it being difficult to put forward
any direct testimony at this time -- that is a little difficult
for me to understand. Let's examine the question of burden of
proof.

First I would suggest that under the.2,732, the
regulations say that unless otherwise ordered by the Pfesiding
Officer, the Applicant or the proponent of the orxder has the
bu;den of proof. I am perfectly satisfied that in a construction
permit case where the licensing boards make the mandatory or the
required findings, the ultimate findings with regard to whether
a plant is safe or not, that the applicant certainly in that
situation was the burden of proof, since it is a mandatory
hearing, and the board totally independent of the participation
by.Interjenors, has obligations to review the record.

In tha£ case I would advise my clients that they also
have the burden of going forward. I think the situation is

a lot more problematical in an operating license case, particula:

Fly

where the hearing is héld only at the request of the Intervenors; -
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and the licensing board is not to make the ultimate safety
findings required by statute but is rather to make only those
subordinate findings with regard to the matters placed in con-
troversy by the Intervenors.

Since the Board is not making the ultimate findings
Mr. Vollen's argument, as stated a few moments ago, is that we
must demonstrate that the plant is 'safe. That is not really
not so with‘respect to the heafing.

We don't have to demonstrate in this hearing that
the piant is safe. 1In this hearing we have to demonstrate that
the matters put into controversy are either without foundation,
wrong, or don't otherwise affect that ultimate finding. But if
fhe issues are guite limited as they may be in certain opera-
ting license cases and the issue is not is the plant safe
in its final analysis, then I am not sure we have to make that
demonstration.

Given the absence of a requirement to make demon-

llstrations with regard to ultimate safety issues, I would submit

to you that there is a fundamental question as to whether we
even have the burden of proof in an operating license case.
But even assuming that the Applicants do have the burden of
proof in an'operéting license proceeding, there is, as Mr.
Vollen and fhe Board Members and the record, the distinction
between Ehe burden of going forward and the burden of proof

or the burden of persuasion.
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It seems to me that what we have been at some areas
of disagreement on all along is the}fun@amental question of
an intervenor who comes in and says -- to be ludicrous, the sun
is going to fall on my plant and therefore that will be unsafe -
that is specific, he explains in some way the way that the sun
is going to fall on such and such a day and land on my plant --
suddenly the Aéplicant has the burden of proof that won't happeﬂ
It seems to me given tha£ type of far out situation, that the
idea of the Applicant's having to have the burden of going
forward as well as the burden of proof is somewhat unreasonable,
and as I suggested at the last prehearing conference, we don't
know any ot her jurisprudence situation where a trial or a
hearing is involved at the request of party A and party A then
simply sits back and says, "Party B, you have the burden of
going forward as well as the burden of proof."

We are not aware of any. If there are any, we
wish to be enlightened. We think that violates all fundamental
jurisprudence rules. What aoes the burden of going forward
really mean, Mr. Chairman? It seems to me that the burden of
going forward as distinguished from the burden of proof is that
if'a‘party who has that burden of going forward can't meet
that burden, that particular matter in controversy that he has
the burden on should simply be dropped.

Fundamentally it strikes me that that is not an

unreasonable proposition when the matters in controversy are
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p;acequinto controversy by the Intervenor, to move something
forward with. I would point out that it is not unusual to
distinguish betWeen burden of proof and burden of going forward.
I would'point out that now Chief Justice Burger, in’tr
famous Office of Communications of the.United Church of Christ
vs. the Federal Communications,Commiséion, in 1969, when he was
then siﬁting on the D. C. Court of Appeals, wrote that the public
Intervenor in an FCC proceeding, where admittedly the statute
is a little different in terms of the whole guestion of basis --
he wrote, "the public intervenor was to have the burden of going’
forward with evidence in the first instance. From that point
on, the responsibility shiftes to the agency to pursue its
prosecutorial or regulatory functions."
So there is a distinction that is fairly made. I
submit to you that the parallel between that type of situation
and the case we are involved with in an operating license case
is so striking that the concept of having an.intervenor go forwar
to demonstraﬁe that he has something in the way of contentions
that he wishes is not withouﬁ précedent and is really just ele-
mentary fairﬁess. |
But setting aside the issue of the burden of going
forward, the issue in your ruling, paragraph 4, was, do all
the parties have to put their direct testimony in at the same
time? I Qould submit to you that if I am right, and T think I

am, the Intervenors have the burden of going, -and my basic

d




. $# 25 l |proposition would be that the I‘ntervenors should put the
Reba 10 2|lbasic testimony in writing first, followed by the direct testi-
. | 3|mony in writing by the regulatory staff, and the Applicant.
. 4 We, however, in the interests of compressing the
Slschedule, and assuming when we made the suggestion, frankly,
6{lthat we would have an adeqguate basis, i.e., an adeqguate under-
/\lstanding of what is behind the contentions so that we would be
8llable to pfepare our testimony -- I suggested that we have all
?lthe parties file their'written direct testimony at the same
10/time.
11 And while I am not at all aware of how the Board
12lwill come out on our arguments on basis or the contentions,
. 13 for the time being we are still prepared to feel that way.
14| That question, zir, is independent really of the burden of
15)going forward. All we want the parties to do is put their
16|direct testimony in ahead of time, so the board members and
17 |each of the other parties will be aware of what that direct
18| testimony is all about, and there will be no surprises.
1990 We can then argue whose witnesses go on first, and
20 |who gets croaked first. With respect to that.very narrow

21 |question of filing testimony, I can only read to you from the

' 22 ICommission's estimate with regard to its new rules.
23 ‘"The use of advance written testimony by all parties’
. 24|is now required by amendment of Section 2743. It can be

Ace - Federal Reporters, Inc.
25expected to expedite the hearing process as well as to provide




—

[ JERPE
Reba 11 2

N : 3

10

11

12

® 13
14

15

16

17

18

end # 2519
CR 8047 20
21

9 22
23

". 24

Ace ~ Federal Reporters, Inc.

25

235

other benefits. Counsei and their technical advisors can
examine the material before hearing and be prepared to cross-
examine without delay."

Now it seems to me that the Commission has really
addressed the fundamental question of putting direct testimony
in in writing ahead of the hearing. It has not in that par-
ticular paragraph addressed whether one party should put it
in first or second but certainly has said direct testimony in
technical matters inolved in these cases ére appropriate for
submission in writing ahead of time.

That is the issue.- Mr. Vollen's argument in his
motion of December 1l2th focussed exclusively on the old regula-
tions, and totally ignored the Commission regulations which
were published this summer and which are applicable, certainly
to this case.

Therefore on the narrow question of the appropriatenes
of your paragraph 4, it seems to me that it is in total conform-

ity with the Commission's statement of policy.
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CHAIRMAN FARMAKIDES:. Mr. Renfrow?

Thank you, Mr. Charnoff.

Mr. Renfrow?

MR. RENFROW: Thank you, Mr. Chairman.

I might begin by stating that the CP and the OL
cases are both set forth in the statute as requiring hearings.
The regulation now states that in OL, there is no mandatory
hearing, that it is only when the Intervenor himself comes in
and asks guestions that a hearing is held.

However, it is not the Intervenor that invokes
the hearing, it is the Applicant himself coming before the
Board, asking and requesting a license to operate a plant.

He must face a CP hearing according to the regulations. He
may not have to have an OL hearing, may. But it is still his
request.

Therefore I think it is clear that the burden of
proof is on this Applicant, since he is the one requesting the
license. The Director of Regulations may make the findingg
on the regulations, but he must make them consistent with what
tﬁis Board finds on contested issues.

As to the burden cof going forward, it has always
been my impression under federal law and in Federal Court
practice that the burden of going forward does not shift
until the party with the burden of proof makes a prima facie

case. As I understand it, there is not a prima facie case
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. 1 made before this Board.

2 Now, to address myself directly to the question,
it is the Staff's position that all parties are required to
4 filé written testimony. I would refer this Board to Section
5 2.743 of Part 50, which .:states, among other things, that.

6 each party shall serve copies of its proposed written testimony
7 on each cher party at least five dayg in advance of the

8 session of the hearing at which the testimony is to be heard.
9 Now this is to be done unless otherwise ordered by the

10 presiding officer on the basis of objections presented.

1 The Commission's rules have been enacted in

12 accordanée with several other administrative agencies. The
13 sources on filing written testimony before the hearing

14 state that it contributes to the hearing going forward, each
of the parﬁies in a technical area, including the Board,

has an opportunity to look at each other's evidence, to be

16

17 prepared to go forward.

18 I do not think whoever has the burden of proof is

19 denied due process. The line of cases supporting this

20 feasoning all support that this is a proper way to go

2 provided that certain restraints are built in. These
' 29 restraints are certainly a matter of the Atomic Energy

23 Commission regulations. The opportunity for cross-examination
. 24 is there for this party. .

Ace - Federal Repoiters, Inc.

25 Under other administrative agencies, like the ICC,

T
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. 1 there is no opportunity for cross-examination, it is just
2l written testimony filed.. In this case, there will bé the

. 3 oppertunity for cross.

. . 4 In addition, I might state that it is perfectly
5| reasonable for the parties to ask and the Board to order that
6l within a length of 1;i_me after direct is filed, each party
7| may then file his rebuttal testimony. I would submit to this
gl Board that this should be done so that when the direct cases
9 are through, if there is no summary judgment granted at the
10/l end of the direct case, and thus if the Intervenors put on
11 their case, that we are ready to go forward with rebuttal,
12 since we have agreed to a continuous hearing. This seems to

' 13| me to relieve Mr. Vollen's guestion. |
14 He would have the right, naturally, to go back,
15 look at our direct testimony, and file rebuttal, as would the
161l Applicant and the Staff.
17 Third of all, I would suggest to this Board that
18 the administrative procedure conference itself has suggested
19 that boards and agencies move in this direction to file
20 written testimony, balancing between the rights of the
21 parties and the prejudice and the need to expedite the hearings

' 22 and have the opportunity to review technical details.
23 I think the section of the Atomic Energy Act

' 04 does this. I think it provides full protection for the

Ace - Federal Repme's";g Intervenor, the Applicant, and the Staff. The fact that the
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Staff requests that all parties be required to file written
testimony should not lead any party ér the Board to come
forward that the Staff's position is that the Intervenors are
reqﬁired to file written testimony.

As Mr. Charnoff says, the fundamental jurisprudence
question, which I don't guess has been answered yet as to
burden of proof -- the burden of proof, if it is with the
Applicant, does not require that the Intervenor file testimony
or have a case. As in any other court case, he may make his
case through cross-examination of the Applicant and the Staff
and their witnesses.

However, in fairness to all the other part;es, the
Intervenor should be required to file their testimony with
all the parties so we all have an opportunity to see what is
in the testimony, what is there, what we will need to cross-
examine,

I would suggest finally to the Board that the
rebuttal suggestion that I make be adopted or at least
considered when the Board issues its order.

| CHAIRMAN FARMAKIDES: Mr. Renfrow, the Board is now
confused. You seem to be arguing completely contrary to the
paper presented on the 20th of December of '72 by the Staff,
in which you said that you have no objection to vacating
paragraph 4.

MR. RENFROW: Mr. Charnoff asked me that guestion.




240

arbs
’ ] The sum of that was, Mr. Chairman, perhaps not artfully put,
2 that the Staff had no objection tq the Board vacating the orden
N 3 and allowing oral argument on this question. I believe in
’ 4 the. last paragraph I said that that is without regard to
5| the merits of the issue, i.e., the Staff felt that the
4 Intervenor should be allowed the opportunity to present its
7| views to this Board.
8 CHAIRMAN FARMAKIDES: Okay. Thank you. Anything
9 further?
10 Go ahead, Mr. Volleﬁ.
11 . MR. VOLLEN: I would like a very brief rebuttal,
12 Mr. Chairman. Mr. Charnoff brought up the document he
’ 13 filed in reply to my motion, and I want to just make one
14 reference to that. In that document, on page 5 and 6,
15 Applicant's cite and quote from the case of Power Reactor
16 Development Company versus International Union, a 1961
17 decision of the United States Supreme Court.
18 That decision, in my view, has absolutely nothing
19 to do with the issue before this Board now. That case was
20 éoncerned with the question of whether the Atomic Energy
21 Commission needed to make the same kind of safety findings
' 22 at the construction permit stage as they have to make at the
23 operating license stage. It didn't go to burden of proof.
’ 24 The language quoted on page 5, I believe, is quoted
Ace = Federal Repo”ers'lzncs' really out of context, but beyond that, of course, it doesn't
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talk about how the Intervenors have to make a showing.

Secondly, Mr. Charnoff, in his oral argument
referred to Office of Communications of the Church of
Christ versus FCC., The citation to that case is 425 F 2nd,
543, It is a decision of the Court of Appeals for the
D.C. Circuit in 1969. Mr. Charncoff and I, I think, agree
in one respect: The statute involved there was gquite
different from the Atomic Energy Act which we are dealing
with, and moreover, the Intervenors in that case conceded that
they had the burden of going forward. I don't see how it
can cast any light on the problem here.

Thirdly, I have some disagreement, I think, with
the proposition that this hearing is being held only
because Intervenors asked for it, on two levels:

A, I agree with Mr. Renfrow, that obviously it
was the Applicants that started the whole proceeding going.
They are here asking for a license to operate that plant.
But even beyond that, as I read Section 189 of the Atomic
Energy Act, it provides that in the absence of a request by
Iﬁtervenors, the Commission may issue an operating license

without holding a hearing where there has been a hearing on

‘the construction permit. It does not say that the Commission

shall issue an operating license without a hearing. It says
it may. In other words, to speculate what the Commission

would have done in the absence of petitions to intervene, I
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think, cannot be done. That is intended to put into context
and raise a question as to whether this hearing is being held
only because the Intervenors have asked for it.

| CHAIRMAN FARMAKIDﬁS: Wasn't that in the notice of
hearing?

MR. VOLLEN: I don't think so. I have read it over
again this morning, Mr. Farmakides, and it isn't very clear.
It is not to me a very clear statement by the Commission
that it will issue a license without a hearing, unless someone
asks for a hearing.

Certainly the statute does not require it not to

“have a hearing, if there are no Intervenors. But I don't

read the notice of consideration in this case as saying that
the Commission will forego a hearing if there are no Inter-
venors. I certainly want to be brief. I smile, because in a
way we are back to the question that you wanted to rule on at
the first prehearing conference( that is, whether the old
rules apply or whether the new rules apply. And my position

at that time was we ought to wait until an issue is presented.

I think we are there. But this is not really very dramatic,

because both old Section 2,473, which talked about necessity
or desirable, and new Section 2,473,which talks about
direct testimony in the absence of objection, ccntemplate
that this Board has some discretion, has a decision to make,

as to whether or not to require it.
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But more importantly, and let me just finish my
p;ior thought, if there is a diffgrence with regard to the
result that this Board would reach under the old or
the new rule, we would clearly argue that the old rule
applies because to apply the new rule after this proceeding
had started would substantially prejudice us.

But whether you read old Secticn 2.743 or the new
one as being applicable, I think neither of those sections
require this Board, even if it determines to require written
testimony, that all the parties file it at the same time. So
I think we have to remember there are really two issues here,
whether Intervenoxrs have to file written testimony at‘all,
and whether Intervenors have to file written testimony at
the same time as Applicants and the Staff.

On the second question, we feel strongly that
because we have no burden, we should not be required to file
at the same time.

On the first gquestion, we really think in light of
the interest we seek to serve, in light of our financial
cbndition, invlight of the time that we have to prepare this
case for hearing, we ought not to be required to file written
testimony.

I quite agree with Mr. Charnoff, that hearings

such as this put burdens on a lot of people. I think the

Applicants, I think the Board, I think the Staff, the Interveng

bI"S
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“all have a substantial burden. All I can say is it seems

to me that anuclear power plant that has not been determined
to be safe because of some procedural mechanism or burdens
of éoing forward imposes a pfetty substantial burden on all
of us as well.

Thank you.

CHAIRMAN FARMAKIDES: Thank you. Anything further,
Mr. Charnoff?

MR. CHARNOFF: Just very briefly, I don't have any
doubt that the Atomic Energy Commission, but for the petitions,|
would have -~ would not have held a hearing on this case.
They have not held a hearing on their own discretion since
the D. C. operating license case in 1963, I believe it was.

Secondly, in page 2 of the memorandum and order
accompanying the rotice of hearing,. it says in consideration of
the filings, referring to the petitions and the responses to
that, "We conclude that a hearing on Applicant's request for
an operating license should be héld and that Petitioners BPI
and POWER should be admitted as Intervenors."

| With regard to which rules are applicable or ndt,
in a recent Commission decision involving a case having
similar timing situations, namely where the notice of hearing
was published before the effective date of the new regulation,
that is the Monticello decision of the Commission, dated

December. 20, 1973, wherein they ordered a hearing -- December
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20, 1972, wherein they ordered a hearing on the Monticello
Plant, it is stated in footnote 1, "We agree with the Staff
that the adequacy of the petitions should be judged by
the‘rules in effect at the time the notice appeared in the
Federal Register," referring to 2.174. "The remainder of
this proceeding, under the guidance of an Atomic Safety
Licensing Board, will be conducted in accordance with the
Commission's restructured rules of practice." So CFR Part 2,
effective August 28, 1972 -- we are talking about something
clearly unrelated to the petition to intervene. We are talk-
ing about the conduct:::. of this proceeding. There is no
question that that is precisely what the Commission had in
mind in our own case wherein, on page 3 of the memorandum
and order, they reminded the Board and the parties about the
significant amendments to the rules of practices and these
should be applied as appropriate when the context so indicates.
They have now indicated in the Monticello case what
you do in a situation like this. It seems to me that one
ought not to ignore the fact that in a very recent case
involving Point Beach with the same Intervenors, we had
many statements about all the testimony that was coming in
from these Intervenors, Mr. Chairman, and when the pudding
was put on the fire, the teétimony wasn't there, with minor
exceptions.

CHAIRMAN FARMAKIDES: Mr. Renfrow?
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MR. RENFROW: I might refer --

CHAIRMAN FARMAKIDES: Do you have anything
further?

MR. RENFROW: ‘I might refer the Board to Chapter
14, Section 16, of Davis on Administrative Law, as to
written presentations. Other than that, I have no comment.

CHAIRMAN FARMAKIDES: Okay. We have given this a
lot of thought and we want to now talk again among the
Board with respect to the arguments that have been posed.
They are good argumenfs. So letfs recess for about 15
minutes. We will recess until 5:00 o‘clock.. Then we will
reconvene and I hope £hat the Board will have a ruling at
that time, and thereafter I would like the parties to begin
to think in terms of a discussion on the schedule. You-all
might think about it during the recess, and we will be back
in here at 5:00 ofclock.

MR. VOLLEN: Mr. Chairman, before we recess, one
question. Before discussing this issue, I think you ruled
that the Staff and Intervenors would have the right to file
é written response to Applicants.

CHAIRMAN FARMAKIDES: Yes.

MR. VOLLEﬁ: Do you want to set a date?

CHAIRMAN FARMAKIDES: I would like to set that as
part of the schedule. |

MR. VOLLEN: Fine, sir. Thank you.
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I think that is the best way.
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CHATRMAN FARMAKIDES: Gentlemen, let's proceed.
We havé given the matter, as we said earlier, very serious
and careful consideration, and the Board concludes that
while it is true that this paragraph four did not represent
action completed by the parties at the prehearing conference,
nevertheless, since the Board was issuing the prehearing
conference order for other purposes, this additional
separate paragraph was included in order to give all the
parties as early a notice as possible of the intent of the
Board to have the direct testimony of the parties available
to each other and,just as importantly, available to the Board
before the start of the evidentiary hearing in order to best
expedite this proceeding.

In the case of the Joint Intervenors, this would
amount to the filing of their direct testimony, which
they intend to introdiuce, supporting their contentions.

It doesn't preclude the Joint Intervenors from presenting
additional direct testimony based on whatever develops during
¢ross—examinatioﬁ.

It appears to the Board that thé issue posed as
critical by the Joint Intervenors isAwhether their due
process is being violated by this requirement established
by the Board. We have given the entire record, both written
and oral, very careful consideration, and on this basis we

do not agree with the Joint Intervenors. We believe that thei

r
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due process is not being violated, for a number of reasons.
First, this is an operating license proceeding established
because of the contentions filed by the Joint Intervenors.

Two, the Joint Intervenors have had full notice
and ample access to the major portion of the Applicants’
directAcase for a number of months past.

Three, the discovery between the parties has been
proceeding over these many past weeks.

Four, apparently, based on such information, and
on the fruits of discovery, the Joint Intervenors have filed
a number of pleadings or contentions which the Board has
assumed are not frivolous. We presume that these contentions
have some basis which will be expressea in the direct case
of the Intervenors.

Five, the submission of this direct testimony,

does not preclude them from presenting additional direct
based on whatever develcps in cross-examination.
Accordingly, for these reasdns, it is the order
of this Board that the direct testimony of the parties be
filed within 15 days following the issuance of this order.
If not so filed; then such. direct testimony will not be receiv
later into evidence absent a good cause shown. Our ruling
herein will be incorporated in the prehearing confgrence order

which this Board will issue at the close of the session today,
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and we hope to do so within the next week.

MR. CHARNOFF: Sir, just on timing, you said 15
days from the date of this Qrder.

CHAIRMAN FARMAKIDES: Of the order that will be
issued, the prehearing conference order that will be issued,
15 days from that date.

| MR. CHARNOFF: Fine.

CHAIRMAN FARMAKIDES: Gentlemen, let's proceed.

I want to talk to the schedule. 1I'm sorry that we cannot
make the decision that we would have liked to make with
respect to each of the contentions. I think we can state

that the Board is predisposed to grant a number of the conten-
tions that we have seen brought before us. We hope to give
this additional thought, in view of the record today, and in
view of the other comments made, and we hope again to issue
our ruling with respect to all of the contentions within a
week's time.

Now, the Board is open to suggestions on the sche-
dule, It seems to us, in view of this additional material,
in view of the action we have taken with respect to the direct
teStimony, and in view of some of the contentions that appear
to us will consume time to both prepare for and to hear, that
our date of January 30 isvslightly early. The Board is
prepared to proceed on that date if the parties so wish, bit

it might be advisable for all of us to think in terms of a
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schedule that gives us all a little more time to plan for
the evidentiary hearings, so once we start, we hopefully
proceed at a faster rate. I am open to comment.

Mr. Charnoff?

MR. CHARNOFF: Sir, I would suggest that we adopt
the o0ld schedule adjusted simply to reflect the adjustment
made in light of your just-made statement. In the first
case, we will presumably have a decision from the Board with
regard to contentions,by the 16th or l7£h, Tuesday or Wednesday
of next week. The testimony thereafter would be due ==
written direct testimony on, I guess, the 30th or 31lst of
January.

Now, if we simply make an adjustment to reflect
that, and to include the time periods we have allowed our-

selves before, which was previously, I think it was the

 22nd, the date for testimony to precede the hearing which was

to start on the 30th, which was on the order of eight days,
that if we were to plan on starting the hearing, assuming
the Board puts out its order on the 16th or 17th -- if we were
to start our hearing on the 7th of February --

CHATRMAN FARMAKIDES: The Board would fina that to
be acceptable for an additional reason, which I would like
to place on the record. The Atomic Safety and Licensing
Board panel is_having its first meeting on the 5th and 6th

of February. This is the very first one that I will ever
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have attended, and also for my colleagues here. We would
like to attend that session. If per chance we do start on
the 7th, this would allow us the opportunity of attending
that session on the 5th and 6th.

There is something else that comes to mind.
If we start on the 7th, we can start perhaps in Kewaunee,
with the thought that -- and I have expressed this to each of
you informally =-- the thought that we can move tq a spot that
is more readily accessible to all the pérties the week
thereafter. So possibly we can meet in Kewaunee commencing
the 7th, and the following week we can meet either in Green
Bay or in Milwaukee. I leave this to the parties. The
problem that I have seen is the flight schedules in and out,
and the transportation -- in and out to Green Bay, and the
travel from Green Bay to Kewaunee. In the middle of winter,
I dare say we are going to have some interruptions if we seek
to hold the hearing in Kewaunee for the entire period of time,
especially since there are very few accommodations in Kewaunee
and that most of us will have to be living in Green Bay, and
commuting to Kewaunee.

Mr. Renfrow or Mr. Vollen? May I ask your
thoughts, Mr. Volien, on the schedule and on the location?

MR. VOLLEN: Well, with regard to the schedule,
I have no problems. That is agreeable to us. With regard

to the location, we share your concerns. I guess our position
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would be that to start in Kewaunee that first week, as you
suggest, would be appropriate, and to then move to Milwaukee,
we think would be appropriate as well.

CHAIRMAN FARMAKIDES: Milwaukeé has far better
connections than Green Bay, and better accommodations.

MR. VOLLEN: Yes,

CHAIRMAN FARMAKIDES: All right, let's hear the
other --

MR. VOLLEN: I might make one more comment, really
in the way of a question.

CHAIRMAN FARMAKIDES: I'm sorry.

MR. VOLLEN: I keep coming back to this. I don't
want to have it get lost in the shuffle. That is the date
for Intervenors and Staff to file a response to

Applicants' documents.
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CHAIRMAN FARMAKIDES: I'm sorry.

MR. VOLLEN: You have indicated you want to rule
next week. Obviously you want our responée prior to that time.
Might I suggest or request that we file a response which I am:
confident will be substantially shorter than Applicant's argu-
ments by Monday?

CHAIRMAN FARMAKIDES: I would be most happy if you
would. I was going to give you until Tuesday. We would work
Tuesday evening and Wednesday fo be sure-- Monday would be
great.

MR. VOLLEN: Okay. But when I say "file," I think
I mean mail from Chicago.

CHATIRMAN FARMAKIDES: Let's mail it airmail, not
special delivery, and I'm sure we will get it on Tuesday. We
have been very fortunate recently getting good delivery on air-
mail. Once you put special delivery on there, you have problemg.

MR. CHARNOFF: Let me suggest if Mr. Vollen would
deliver his package to an airport in Chicago, we would arrange
from my office tc meet it at National_Airport and we'll deliver
it to you.

CHAIRMAN FARMAKIDES: Well, look, I would very much
appreciate it if you all could get together with Mr. Renfrow
and expedite the mailing of these documents to the Board.

MR. CHARNOFF: You want it in your hands by Tuesday?

CHAIRMAN FARMAKIDES: We will wait for it. We will
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definitely wait for it.

MR. VOLLEN: We will do it.

CHAIRMAN FARMAKIDES: We hope however if it is filed
on Monday we will get it on Tuesday. Now if there is some-
thing along the very constructive suggestion made by
Mr. Charnoff, I think you should explore it. I won't hold you
to it but if you can do this, it will be appreciated.

MR. VOLLEN: We will be glad to explore it.

CHAIRMAN FARMAKIDES: Is that suitable with you,

Mr. Renfrow?

MR. RENFROW: Yes, sir.

I would like to point out -~

CHAIRMAN FARMAKIDES: First of all with respect to
our response =--

MR. RENFROW: With respect to my response that would
be fine with us. The Staff must, of course, read this document
in order to determine whether or not we feel a response should
be made. We will indicate to the Board if we are not going
tp make a response so you will not be waiting for a piece of
paper which will not arrive.

CHAIRMAN FARMAKIDES: All right.

Now how about the schedule?

MR. RENFROW: The schedule, Mr. Chairman, is fine.

I would suggest that if the Board's order is the 17th, that

testimony be filed =--
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venors and transport it to D. C. and transport it to the Board

CHAIRMAN FARMAKIDES: Let's be realistic. If we get
responses on Tuesday, which is the 16th --

MR. RENFROW: T wi;l have my response to you by
Monday.

CHAIRMAN FARMAKIDES: I don't think I'll have
Mr. Vollen's by Monday. Iwill érobably have it on Tuesday
or Wednesday morning at the latest. That means we WillAhave
to have Wednesday to work up the order.

MR. CHARNOFF: If he'll put it on an airplane
Monday --

MR. RENFROW: Can we have two or three minutes and

in three minutes.
MR. CHARNOFF: Could we go off the record?
(Discussion off the record.)
CHAIRMAN FARMAKIDES: Back on the record.
Thank you, gentlemen. That was a very constructive
suggestion. The way we have left it is that the Applicant

will make an effort to pick up the document from the Inter-

on ﬁopefully Monday evening or at the latest, Tuesday.
Okay, fine, gentlemen.
Now, Mr. Renfrow, let's go back to the schedule.
What we have done is essentially suggested that the evidentiary

hearing now kegin on February 7th.
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MR. RENFROW: That would be fine. Testimony would
then be due, I take it, one the-- Fifteen days,

Mr. Chairman, gives me a problem in preparing. I would suggest
that possibly I, with of course the other parties' approval --
that the 29th or 30th, instead of the 15 days, providing

the order comes out the 17th, be_the day for direct testimony
to be filed.

That would then give the parties eight days to go
through the testimony,in crder to prepare the first part of
cross—examination, et cetera.

Also, we have the problem of summary disposition
motions which were -- which we have agreed to before would
be served on the first day of the hearing if not before, which
is another day we need to get in.

I would just throw those out as to a realistic
schedule.

VMR. CHARNOFF: We would be glad to meet the 29th
date for filing testimony provided the Board's order is out
by the 17th.

CHAIRMAN FARMAKIDES: Or the 30th. That cranks
immédiately a proviso in there.

Now if we were to make it 15 days from the day of
issuance and assuming it was issued the 17th, then the 15th

day expires on the 3lst.

MR. CHARNOFF: That's correct.
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CHAIRMAN FARMAKIDES: We are really talking about ond
day. There is always a chance that this thing may slip, we
may not get the material until Tuesday, or else the Board
may become deadlocked on a matter and not be able to resolve
it until Thursday, the 18th. I think we are going to hold to
that 15-day period.

MR. RENFROW: That will be fine, Mr. Chairman.
However, that puts- the Regulatory Staff in a somewhat cumber-
some position as to motions for summary disposition and, I
suppose, the Intervenors and the Applicant.

That gives us four working days, providing no travel
to get to Kewaunee, to prepare our motions for summary dis-
position. If we file on the 3lst, that does not count any days
for mailing nor for preparation.

CHAIRMAN FARMAKIDES: Do you want to postpone the
session until the'l2th of February?

MR. CLARK: Do you people work on the 12th? That is
Lincoln's Birthday.

CHAIRMAN FARMAKIDES: That is a holiday.

MR. SEIFFERT: The 19th is a holiday.

CHAIRMAN FARMAKIDES: Yes, the 12th is a working
day. All right. How about the 12th?

MR. CLARK: That gives us time to get there. I was
worrked about leaving the Board meeting on the 6th and-being

there on the 7th. That is pretty tight.
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CHAIRMAN FARMAKIDES: Yes.

How is the 12th?

MR. CHARNOFF: We would like to get started early,
sir. If we could get in a good five days that week-~ I think
we had agreed to talk in terms of a four-day-week type
hearing but if we could put in five days that week and get
off to a good start on the 12th, I think we would accept that.

CHAIRMAN FARMAKIDES: The thing that I find attrac-
tive about the 7th is that ordinarily, limited appearances and
the public come to the first couple of days, and after that, it
has been the experience of myself and I understand a couple
of other gentlemen in the room that the public doesn't attend
these hearings.

So I thought we would be able to méet in Kewaunee
say the 7th and 8th, and maybe the 9th also, and then adjourn
to Milwaukee or Green Bay from then on.

MR. CHARNOFF: I would suggest that the first set of
hearings ought to be in Kewaunee, whether it is the 7th or the
12th, and if we were to--

Because of the inflexibility here that may be built
in by time deadlines and the uncertainty as to whether the
Board will in the first instance get its decision out on the
17th, I would suggest that-- Let's meet the 12th, meet up in
Kewaunee. We have no indication -- I haven't, at least -- at

this time of any substantial limited appearances.
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get a good five day

that would pr
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Do you?
MR. RENFROW: No, I do not.

CHAIRMAN FARMAKIDES: I thought there were two.

aren't there?

MR. CHARNOFF: And if we would meet on the 12th and
s up in that lovely country, in Kewaunee,

obably set everybody up for a meeting the follow~

ing week in Green Bay.

CHAIRMAN FARMAKIDES: In Green Bay?

DR. MARTIN: Or Milwaukee.

CHATRMAN FARMAKIDES: I think that should be added.
MR. CHARNOFF: You heard me correctly, sir.

CHAIRMAN FARMAKIDES: I'm really not very happy ©n .j

starting the 12th. I would much rather start on the 7th. We

have already slipped one week and now we're slipping more.

MR. CHARNOFF: We personally prefer the 7th as well.
CHAIRMAN FARMAKIDES: I would like to start on the

7th. I don't want to inconvenience the staff.
MR. RENFROW: The Staff will be ready to go on the

7th. However, I point out to the Board the fact that the

summary disposition motions which I think both the Applicant

and the Staff has indicated to this Board are going to be

filed in this case-~- If you can make some arrangements for

us to file them at some other time, that would be fine.

I do not think that this Board wants to go forward
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at a time when the motions are sloppily prepared, which has
not been done in this case as of yet.

CHAIRMAN FARMAKIDES: All right, and let me also
make a point. I'm talking for myself now.

I would be very careful about granting a motion for
summary disposition at that point in time, -=

MR. RENFROW: I recognize that is a very greaﬁ burden
for the party going forward to meet, Mr. Chairman.

CHAIRMAN FARMAKIDES: -- because of the fact of the
time and the other points that I have tried to make through-
out the session on this morning and this afternoon. But I'm
speaking not for the Board, only for myself.

MR. RENFROW: I understand that, Mr. Chairman.

CHAIRMAN FARMAKIDES: I think we should go on the
7th. I think it will be in Kewaunee. We will try tovarrange
for a spot.

I'm very pleased to kﬁow that Mr. Renfrow called,
in conjunction with Mr. Vollen.and Mr. Charnoff, to advise us
that the Kewaunee County Courthouse, I think, is available
to us. So we will ask our proceedings people to make arrange-

ments.

Now there is some other thought that we should have
four-day work weeks. I would like to hear further discussion
on that.

Mr. Charnoff?
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. i MR. CHARNOFF: May I suggest, on the scheduled
21 items, sir, that in terms of the te‘stimo‘ny being filed on the
. ‘ 3| 30th or 31lst, that the parties arrange -- and we will provide
‘ 4|l the same sort of coopération we have talked about for the paper
5| to be filed next week -- for airplane delivery from. our part --
61l on our part to the Intervenors on the 30th or 31lst, and we will
71 arrange for it, rather than just déposit in the mail én the
8 30th or 3lst -~ we will arrange for delivery of our testimony
9| and the Staff's‘ testimony to Chicago, and in return, we would
10| @appreciate if the Intefvenors would cooperate with our people
11 in Chicago who could arrange to pick up their testimony and fly
121l it in to ourselves and the Board members on the
o 13]l 30th ana 31st.
14 That will thereby allow everybody a week to review the
15 testimony, rather than just waiting -- if we just deposited * ..
16 it in the mail on the 3lst, since we have dropped the
17 socialized .'.postal system in this country. I am not sure
gl ve have done much better.
19 CHAIRMAN FARMAKIDES: There is something else that
20 corﬁes to r;aind and I am beginning to realize that this is probablly
21 the wréng procedure of reaching a successful conclusion to a
‘ 29 schedule. The call by the Staff for rebuttal. Look, I wonder
23 if it wouldn't be best to ask the parties to meet on a
. 24 conference call, for example, or meet immediately after -- I
hoe ~ Federal Repmte's'gg would like, still, to continue my initial thought of meeting
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with Mr. Vollen, Mr. Renfrow,and Mr. CHarnoff. I wonder

if it wouldh‘t be best for the parties to set up a proposed
schedule and let the Board have it by next Monday or Tuesday,
including a proposed time for rebuttal, if yvou can agree on it.

If you cannot agree on the rebuttal, so state to me.
I am not going to call for rebuttal if you all do not agree.

I think it would be helpful for rebuttal.

MR. CHARNOFF: You are not going to call for rebuttal

in writing. |

| CHAIRMAN‘FARMAKIDES: A rebuttal in writing. In
other words, crank that into vour schedule. Ilthink this
might well meet some of the problem posed by Mr. Vollen. I knoy
it would be helpful to the Board as well. Would you like to prg
ceed this:'way, rather than me going through the process right
now of trying to balance out all of ﬁhe interests of the
group here?

MR, CHARNOFF: On the issue of rebuttal, sir, I think
we could all judge that issue a lot more sensibly after we see
the direct testimony, for one thing. I would suggest that that
iséue simply be tabled until then.

MR. RENFROW: Let me suggest, Mr. Chairman, that we H
pretty well agreed to the schedule. I would be willing to go
with the - 7th, the 31lst and the 7th, and on the 7th we will
file a motion for summary disposition before the Board as was

stated in the previous agreement. Mr. Vollen would then have

ave
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thé same time to respond to those as we set it up before. I
would suggegt that the parties agree to this. We will talk
among ourselves later in the week as to rebuttal testimony,
get back to you only on that subject, that you then issue

an order settiné forth that schedule, cranking in the summary
disposiﬁion and the time allotted Mr. Vollen from the last
conference that we had, and that we are about through.

MR. CHARNOFF: I would concur with that.

MR. VOLLEN: Does that suggest, Mr. Renfrow,
presume that I don't have the right to make a motion for summary
dispostion?

MR. RENFROW: If I stated that, I certainly over-
stepped my bounds, Mr. Vollen. I believe at the start --

CHAIRMAN FARMAKIDES: Do you agree with Mr. Renfrow's
suggestion?

MR. VOLLEN: I have no problem with it, Mr. Chairman.

CHAIRMAN FARMAKIDES: I think it makes good sense

all agree, I think the Bdard also goes along with it. If we
find that February 7th is too difficult to meet, we can change
it. -Bﬁt right at this point in time, I think we will go
with February 7th.

MR..VOLLEN: Was there an answer, Mr. Chairman,
to our inquiry about the four-day work weeks?

' CHAIRMAN FARMAKIDES: Not yet. That is the next
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point. I think this is a good idea. It permits all of the
parties to get back to the offices one day to discharge matters
that have to be taken care of other than this case. I would
like to hear from the parties?

MR. VOLLEN: I think that is a good idea.

MR. CHARNOFF: I have no objection. We have
talked among ourselves and agreed that four days would make
sense. What we had suggested was Monday, Tuesday, Wednesday,
and Thursday.

CHAIRMAN FARMAKIDES: Mr., Renfrow?

MR. RENFROW: I concur on that agreement.

CHAIRMAN FARMAKIDES: Mr. Vollen.

MR. VOLLEN: Yes, sir.

CHAIRMAN FARMAKIDES: You do too. So the thought
of the group -~ I think we discussed this at the telephone
conference we had. I think it ié a good idea and the Board
certainly accepté it. So thatAmeéns, then, that =-- how about
Friday, the 9th? Since we are not meetiné on Monday and
Tuesday, we will meet on that Friday?

MR. CHARNOFF: I think we should, sir.

MR. RENFROW: I might suggest that we might adjourn
early that day to provide for travel schedules out at Green Bay
and I suggest we come to that bridge on the 9th with the under-
standing that the STaff, at least, is going to expect some kind

of early adjournment.
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. 1 CHAIRMAN FARMAKIDES: Gentlemen, anything else that
2 has to be brought up now?

C 3 Again, we hope to issue our order by next

‘ 4 Wednesday. It may well be ou't on Thursday morning, but

5| we should have it all finished by Wednesday. We would like

ol to get it out on Wednesday. We will make an effort to send

7|l it airmail to Mr. Vollen, and we willput it on the shuttle

8|l to the Staff, and I guess we will'have to just send it regular
71 to you.

10 MR, CHARNOFF: If your office will call my office thgt

11l it is out, we will arrange to pick that up too.

124 CHAIRMAN FARMAKIDES: All right, fine. Is there
‘ 13] anything else, gentlemen?
14 We will adjourn this prehearing conference and

151 reconvene on the 7th of February, in accordance with the

16| order that will be issued. We will also -- I believe =--

17 we will also issﬁe an order somej:ixhe: tomorrow or Friday,

18|l probably, giving notice of the evidentiary hearing in

191 Kewaunee for the 7th of February, and the location. We will
20|} have to wait until we get the lécation before we can issue the
21| order. Thank you very much.

‘ 22 (Whereupon, at 5:45 p.m., the prehearing was

23| adjourned.)

‘ 24
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