INTR@LABORATORY CORRESPON{@NCE

GAK RIDGE NATIONAL LABORATORY
April 23, 1974

M. Carter ._ R. C. Robertson

To: C.
B. E. Dinger ~ T. H. Row
.. W. Fulkerson S. Siegel
G. W. Horde M. Siman-Tov
D

. J. Nelson W. VanWinkle
From: R. M. Rush, 3-1532

Subject: Indian Point Unit No. 2: Appeal Board's Disposal of Applicant's
Exceptions to the Licensing Board's Initial Decision ‘

The purpose of this memorandum is to state the disposal by the
Appeal Board in.its Decision of April 4, 1974, (ALAB-188) of each of
the applicant's exceptions to the Initial Decision of the Licensing Board.
It was prepared at the request of S. Siegel on April 16, 1974. A copy
of the applicant's exceptions is attached. :

The determination of the disposal of the exceptions is not as simple
as it might first appear since the Appeal Board did not explicitly grant
or deny all of the exceptions. Some of the determinations givén below
represent my own interpretation of the words of the Appeal Board's Decision.
I welcome any corments or corrections and will issue an addendum to this
memo should any of these interpretations be shown to be incorrect. -
Exception 1. The Appeal Board states that "Exceptions 1, 2, and 11 con-
cern the effects cf the Indian Point 2 facility on the Hudson River biota,
and the estimated costs of these effects."” (p. 118). The Appeal Board
stated "Therefore, we conclude that the staff's estimate of entrainment
due to their endless belt concept is too high." (p. 130); 'we must con-
clude that a value of considerably less than 1 for the combined f factors
has been justified by the applicant" (p. 135); and "we conclude from the
record that compensation during the entire life cycle of the striped bess
can be expected to be a factor in offsetting losses incurred by the opera-
tion of the Indian Point facility." (p. 139). These statements indicate
that the Appeal Board feels that the staff's model overestimates the
impact of entrainment and, thus, could be viewed as granting exceptions
1 and 2.

Excepticn 2. See comment on exception 1.

Exception 3. The Appeal Board found this exception " to be well taken,
and to require that we modify the May 1, 1978, termination date . . ."
(p. 117). The Appeal Board established May 1, 1979, as a "reasonable
termination date" for the once-through cooling system (p. 185).

t



Exception 4. The Appeal Board appears to agree w. this exception in
the statement "It is sufficient for present purposes for us to state

that any interpretation of NEPA that requires, -as a general propositicn,
the protection of environmental values as an exclusive goal is erroneous.'
(p. 66). : o i :

Exception 5. This exception was denied (p. 82).

Exception 6. This exception was denied (p. 82).

Exception 7. The Appeal Poard states (p. 84) that exceptions 7, 8, 9,

2nd 10 are based on the Licensing Board's ruling that the "Hudson River
supplies between 20 percent and 80 percent of the recruits to the Middle
Atlantic fishery." These exceptions were presunably granted by the

Appeal Board's statement YAccordingly we must reject the staff’s claim -
that the Hudson River is a major source of the Mid-Atlantic striped bass
fishery and, also, therfore, its prediction of the damage that is grounded

there on." (p. 92).

Exception 8. See comment on exception 7.

Exception 9. See comment on exception 7.

Exception 10. See comment on exception 7.

Exception 11. This is a “toss-up." The exception takes issue with the
finding that ''one must expect’ that there will be 2 serious impact on
other species of fish. The Appeal Board says (p. 141) "if any other
species had a life cycle the same as striped bass . . . then 'one must.
expect' that the impact on such species to be similar to the impact on .
the striped bass." They note (p. 141), however, that "the record does *
not show that there are such other species.” The Appeal Board then says
(p. 141) "we do not agree with the applicant [Applicant's Brief at

P. 437]) that the Licensing Board's decision to require a closed-cycle
cooling system by May 1, 1978 rests on the adverse impact which might
occur to species of fish other than striped bass." :

Exception 12. The Appeal Board found "the jssue raised is without
significance to thz resolution of the substantive matters before us
for decision" (p. 172). '

Exception 13. 1In a previous decision (ALAB-174, January 29, 1974) the
Appeal Board granted this exception and changed the due date for the
environmental studies for cooling towers from March 1, 1974, to December 1,

1974.

Exception 14. This exception was granted and the review completion date
extended from March 1, 1974, to December 1, 197% (p. 147).

Exception 15. This exception was presumably granted in that the Appeal
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Board found that "a*riod of 48 months . . . is a sonable time to
,allow for that [cooling tower ) construction” (p. 1 . 4

Exception 16. This exceptién is addreséed on pp- 156-158. It appeérs
to have been granted. '

Exception 17. The whole discussion of timing (pp. 141-158) is rather
confusing. The Appeal Board seems to accept most of the applicant's
schedule but the Appeal Board's date for termination of once-through
cooling (May 1, 1979, p. 185) 1is 29 months. before the date proposed by
the applicant (September 1, 1981). I'm calling this another "toss-up'.
1t should be noted that the applicant has given several different dates
for the cool%ng tower to be in service (p. 142). :

Exception 18. The Appeal Board states (p. 143) Vit is beyond dispute '
that the applicant cannot control the time required for regulatory
actions" and 'we are not empowered with the powers of clairvoyance which
would enable us to know how those matters will be resolved or when."

I'm also calling this a "toss—up' (see comment on exception 17).

Exception 19. This exceptioh wés denied (p. 173).

Fxception 20. This exception was denied (p. 82).

- Exception 21. This exception is discussed on pp. 159-166. The Appeal

Board appears more-oxr-~less to grant this exception with the statement
11"t

(p. 166) "Indeed, the applicant is required to conduct the program.

Exception 22. This exception was denied (p. 82).

Exception 23. This exception appears to have been granted since the .
Appeal Board states (p. 171) "Thus, it would appear that stocking could
be used, at least to some degree, to offset any signficant adverse dam-—
age which might result during interim operation." Note that this is
directed towards interim operation while the exception is directed
towards the Licensing Board's rejection of stocking 'as a viable alter—
native to a closed-cycle cooling system.” On this issue the Appeal
Board appears to take 2 wait-and-see attitude: “That information

[ meaningful data on the magnitude of the impact of interim operation],
coupled with the result of applicant's stocking experiment in the Hudson
River starting in 1973, will probably permit a better assessment of the
scope of the rearing and stocking programs which will have to be under-

taken and the likelyhood of success.”" (p. 171).

Final score:

' granted 14 (1, 2, 3, 4, 7, 8, 9, 10, 13, 14, 15, 16,
» : 21, and 23) :
denied 5 (5, 6, 19, 20, and 22)
toss-up 3 (11, 17, and 18) )

not significant 1 (12)



 The following is an index to specific references'[i.e., Yexception {no)"]
to the individual exceptions of the applicant. : :

1 53, 118 . 13 . (ALAB-174)
2 53, 118 - S - 14 141, 147
3 53, 94, 117 - 15 141, 149
4 53, 57 16 141, 156
5 53, 67, 82 : o 17 141
6 53, 67, 68, 82 18 141
7 84 ~ 19 173
8 84 , ' 20 53, 67, 68, 82
9 84 » 21 159
10 84 22 53, 67, 69, 81, 82
11 118, 140 . : - 23 166
12 172 : .
N
/V/pqﬁf:&44>fl_/
R. M. Rush

RMR:1g

Attachment
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ATOMIC ENERGY COE-‘JvII SSION

fo~-5-73

in the Matter of )
. | )y |
Cconsolidated Edison Company : ) Docket No. 50-247
of New York, Inc. ) : '
(Indian point Station, Unit No. 2) )

BEFORE THE ATOMIC SAFETY
AND LICENSTING APPEAL BOARD

 APPLICANT'S EXCEPTIONS TO THE
INITTIAL DECISION AUTHORIZING , -
FULL-TERM, FULL-PCIER O"D'vl’\'l’IO'\J _ ' A

Pursuant to 10 C.F.R. Sectien.2.762 Applicanﬁ

hereby files ex centlono to the Initial Decision issued by

the Atomlc Safety and Llcen51no Board ("Llcenoleg Boa*d“)

on September 25 1973 ahthor121ng the full term, full ~-power
'vvoperation of Indiaﬁ Point 2. Appllcant s exceptlc;s are |

dlreeted to flndlncs; conclu51ono and rullngs set forﬁh in

portions of the Licensing Board's Initial Decision whlch

- pertain to the environmental conditions which have been

. . 2y
imposed by the Licensing board and which are included in
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Amendment No. 4 to Facility Operating License No. DPR-26
issued on September 28, 1973.
X

Applicant's Excentions

The findings, conclusions and rulinés of the
Licensing Boafd, which are Ehe subject of these ‘exceptions,
contain for the most part mixed errcrs of law and fact.
The specific findings, éonclusions and rulings to which
Applicant takes exceptions are as follows:

1. The ruliﬁg that estimates of impac% upon
the striped basg fishery based uéon present model&ng

techniques and existing data are an adequate basis for

making a decision now to require installation cf a closed-

~eycle cooling system for Indian Point 2 notwithstanding the

Licensing Board's recognition that: ' “.

¥... it 1s almost impossihle to describe

the complexities of estuarine behavior -
by mathematical formulas susceptible to
programming for computer computation. The

fact of the matter is that even though the
computer models which can be built appear

very complicated, they involve such great
sinplifications as to make their applicability

to the real situation suspect." e

(Pages 29,30, 36-37, 51)*%* | - e

* .Page refercences are to those portions of the Licensing
Board's Scptember 25, 1973 Initial Decision to which each
exception is addressed.
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2. fThe ruling that the potential adverse
environmental impact of the once—-through cooling system
for Indian Point 2 justifics construction of a closcd-cycle

~.

system even though the economic costs of such a system are

. greater than the Licensing Board's mazximum predicted economic

loss to the f;shcry and the environmental costs of the
iatter system have not yet beea determined. (Pages 77-79,
;83, 1.06-108) .

T. e ruling that operation of Indian Point 2
with once- through ;0011ng may not continue beyond May 1,
1978 although the Board has not found that operatigp pf tho
_plant for the additionai period from May 1, 1978 through
September 1, 1981 will have an irreversiblenimpact upon the
mid-Atlantic £1shery and 1ndecd has specifically agree@
"that there is unllkely to be a serious pe;manent effect
on the fishery by a delay of a year or two in a£arting con--
struction ...." . (Pages lOO—lOl).' ’ : g

.4. The conclusion that the National EAvironmental
Policy aAct of 1969 ("NEPA") requirea that the Hudson River
flshery be protected from "serlous damage“ by installation
of a closed—cycle cooling system for Indlan point 2 notwith-

2 s
standing the estimated balance of monetary benefits and costs
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system, reflected in the following

of a‘closed—cyclc cooling

portions of the decision:

~(a) "on the basis of estimates of monetary
_ .. values alone, the Board finds that the
" penefits, to the extent they can be

Lre_. .. - . quantified, to be derived from installa- -

tion of a closed-cycle cooling system on
-. .. - 7. ynit No. 2 are unlikely to approach the
i . cost. This must certainly be trve over
Tl - -~-. -the next ten years. This, however, is -
‘not the only consideration .... The law
regquires that a natural resource like the
. jmdson River fishery be protected from
"s. Tserious damage if economic means having -
less adverse‘environmental impact are
2% - ::-10077 available to provide such protection.”
(pages 106-107) I K

[N}
!

- R - .ee < - .- - - .

(b) "In a previous section, the Board
:+ -1 -~ . concluded that-the Hudson River supplies
' . between 20 percent and 80 percent of the

zie-- ... . .l.recruits to the Middle Atlantic striped

bass fishery. If the total value of the

':ii—;-L;u:;i - _fishery is-$20 million per year, the

‘ Hudson River contribution is between $4
$<%-= =:-: _: million and $16 million per year. Based
on the Applicant's ‘best estimate' that

C: e i_:L.;; the :reéduction in’ recruitment from the .
N Hudson River would be 5 percent, the -
e==-c:2:r . ... impact .of _once-through cooling of Unit

~ Nos. 1 and 2 would be only $200,000 to
4. °7$800,000 per-year in the tenth year aftexr -

operations have commenced. On the basis !
clios Tnn ot 1of Applicent's most conservative estinate
- (adopted by the Board as being a reasonable
Tiltoim Us - .expectation), the reduction in recruitment
4 would be 35 percent and the cost would be
-7 s 2n:. . ~" .$1.4 million to $5.6 million per year

in the tenth year." (page 67)

- 7 -
S ees .o - - ‘e - - e wae W o - - -



5. .m Licéhsingf"j'B(;éfd's rql.g as Lo the
(:standatdsmby which'it 5udgcs the évidence concerning
'_ potentialladQG:se effegts of thg once—throggh coOling‘system,

'geflécted in: b |

| (a) The £ind ding on page 48 that "caléulationé"
with the comblncd f factors equal to 1. [is]
appropriately conservétive," notwithst ndlng the
Liéensing Board's recognition that *[t]he Applicant
has some justification for its besf estimate of the'
combined £ factors." |

(b) .The fiﬁding that the effects of compensatibn
will ﬁot-effectiveiy mitigate'the impact of pfant
operations, aﬁbreflected-in.the ﬁollowiﬁg portiohs
of the decision:
(1) "The Board éérees that.it is
desirable to take compensation

1nto account but does not find
convincina ev1dch° that the effects
at the present level of populaticn
are likely to be as effective in
reducing the plant impact as Appli-
cant's calculations indicate.

(page 50) "(emphasis added) ) !

(2) "None of the present evidence
demonstratos that compensation will
be effective in preventing drastic
reductions in the fish populations.”
(Page 100) (emphasis added)
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;(c)' The-coqclusion thet it is "only prudent
to assume that the impact\of 0pe:ation of the plants-
és they are presently designed will be at’least“ as |
great as shown by the "Applicant's conservative
-qalculations.". (Pagev51) (emphasis added)

6.T.Thc conclusion (not supported by Applicant's

" testimony) tﬁat "Applicaﬂt's conservative calculations”

show;certéin reductions in the striped bass populatien due
= | P . B
to operation of Indian Point 1 and 2, reflected in the

-

£inding that: - ... S oL

... the Board concludes that the impact of a
one year of plant operation is unlikely to
---z- be as great as is predicted by the Staff and
HRFA. However, Applicant's conservative
-: - calculations show reductions in striped bass
population of 20 percent in the £ifth year
“and 35 percent in the tenth vear for operation
of the Indian P01nt Unit Nos. 1 and 2, and
40 and 60 percent for operation of all” plants
‘now on the river, 1nclud1ng Unlt ISEER 1 and 2.
(Page Sl) : H .-

— -
wea - -— -

7. The flndlng that the Hudcon Rlver may supp’y

‘as much as 80 percent of the recruits to the Nlddlc Atlantlc

fishery and that 20 percent is the lower end of the range

of pOSSlblllthS. (Page 63) ' ' o &

1

- -

" 8. Thc flndlng that the "[u]se of Iud ron'River
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.water for~once~through cooling of power plants in the striped -

bass spawning and nu-sery arcas must be considercd as the

Possible cause .if a continuing~oecline.should occur in the
Middle Atlantic striped bass fishety." (Pege 63) (eﬁphasis
added) | | o o
9.. The flnolng that "$16 million per year [is]
the vaiue of the maximum long term 1mpact on the strlpnd
- bass fishery of operatlon of Unit Nos. 1 and 2 (and of‘all
other plants on the Hudson River) with once—thtough'cooling
systems." (page™ 106) =~ . | ) i . ;
10. ?The finding that "fa]t the end of five years'

A

the maximum 1noact for strlped bass would be a maximum of -

$3 million,per year and at the end of ten years it would be

a maximum of $6 mllllon per year" (Page 106) and that the

’ monetary cost of the reductlon in recruitment to the

-~ T PO - . -

Middle Atlantlc strlped bass population would be $l 4 mllllon'

- -
- - . <

to $5.6 nllllon per year in the tenth year. (Pagd 6?)

| li. The finding that "one must expect” that.there
will besa serions adverse impact on other specics of fish
using the Hudson River 1n‘the v1c;n1ty of Indian Po;nt as e
'spawnwng and nursery ground due to the operatlon of the

once—through coollng systen, reflected in the finding that
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T9one must expect that the impact of once-through cooling

on Ehc~pOpulatiéns ot thbse-fishes’will be sfﬁildr to the
-impact on the population of -striped bass." (?agcs 69, 101)

-~ %+ - -+ 12, The finding on page 98 that the state of

Yew York (as opposed to the attorney General of the State)

fully supports the positicn of HRFA as expiéssed in the -

Tollowing portion of the decision: | o 1 e

- B - - ngRrA asserts that data on hand give
sufficient evidence of -the serious impact

IR :thut once-throcugh cooling of Unit No. 2

could have on the Hudson River and related

TELE . fisheries. HRFA does not oppose the impo-

sition of a condition on the license fequiring
- the npplicant to conduct recearch, but this
reqguirement should in no way be accepted as
’fl - - an alternative for installation of an A
. R alternative cooling system at a date no later
‘.:;'-' - +han that suggested by the Staff and preferably
~_ much earlier. The State of New York fully
L supports this pOSltlon. (Page 98)

.-

[$1}
'

e Pt o e = e

““"""-,'13. ‘The £inding that the ";..'data'already

é%éilable or currcntly belng obtalncd are sufficient for'

!
the’ Apollcant to submit & satlsfactory env1ronm°ntal *eport

.

- .-

to the Staff by March 1, 1974, (Page g3) - :1~3.
vin ::,:-Xa) The flndwng that twelve month; is not -f°. I.
Y- needed fér environmental studies for éoollng towers.

s (pPage 114; item M27) - hv'ﬁ"’ 1“‘_‘f;: f;:

"
]
¢
1
1
1
LR
L]
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(b) The finding that an additiohal three
months is not reQuired'for report preparation.
(page 115, 1tem 128) . h L . . _g'"
(c). The flndlng that the coollng tower studnes
-commenced on May 1, 1973, reflected in the followlﬁg
v%' ‘statement.on page 82:

I o uThis schedule also reflects a

’ slippage from February 1973 to Hay
1973 in the beginning of the environ-
mental studies by the aApplicant. "

'14. The finding that "..._;t is reasonable to

expect that the reviews [by appropriate agencies]’can be
completed and the necessary approvals for the closed-cycle

-

cooling system can be obtained before March 1, 1975."

(page 83)

15. The flndlng that coollng towers could be

- - - oa - —_ - - -

comoleted at Indlan P01nt wrthln 45 months (December 1

- I

1978) after approprlate state and rederal approvals had been

recelved (Page 83)

-

16. The flndlng that "[e]vmdence does not Il

demonstrate need for 5 months outage in.additlon to normal

refuellng outage. (Page 114 item Ml3f

y ’~

- i ? o

17. The flndlng that Apolicant's.excavation and

_construction SChedule estimates for the 1mplemeﬂtatlon of a
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ﬁatural dréfﬁ'éodiiné sySfem at Indian Pdint 2.wcre not
"flrmly.estgbllghcd enough to reach conclu510n as to .
cxcavutlon‘anﬂ construction time (Page 115, item M32), and
that "[t]he scncdulcs presented by Lhe Appllcant includ
very_llberal allowances of tlme for all construction opérations
and contingen¢ies." (Pagg 82)

- 18. The ruling that there will be an édequate
opportunity for review by appropriate_régulatory agencies
6§ fhe resulﬁs-of Applicént‘s reéearch progrém priog éo the.
;tart of construction of aﬁlaitcrﬁative cloéed~cycle system
in:the summer of 1975, agsuming é coﬁtinﬁing requirement £01
' Fermiﬁation of operétidﬁ witﬁ 6ncefthfough cooling on ﬁa& 1,
- 1978. (Pagéé 83, 101) | |
 ‘19. Thé finding fhat Féde:al inCOme.gnd propérty
Faxes ghould'be excluded from the,annuai levelized cost |
. ﬁor the implementation 6f cooligg fowers at'indian Point'zﬁ'
and hence that such cost is 16 million doliars. (Pages 80~
20. The ruling that it is,neceésafy for ‘the |

Llccn31ng Board to determlne that Applicant's revearch
. ’

program Wlll be ablc to "conclus;vely demonstrate" by 1977
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that the operation of Indian Point 1 and 2 will not

have an unacceptable long-term adverse impact on the

fisherics supported by the Hudson Rivgr,,in order to permit

once

‘(Pages 98-100)

in Applicant's

that:

!

RED !
oy - .

f\i

(¢}

b

-210

-through operation\to continue until September 1, 1981 .

The Board's ruling as to alleged deficiéncies

rescarch program reflected in the statements

w_ .. the natural variations in the
populations and phenomena being observed
are so great as to make it unlikely that
the Applicant can provide in a period as
short as five years a statistically, valid

demonstration that the adverse impact of

Unit No. 2 operations on the river ecology

is acceptably small." (pages 99-100)

X

" [t]he Applicant's studies will not prbvide

‘a dircct answer to the question” of the

offoct Indian Point 2 “operations may have

‘on the Middle Atlantic striped bass fishery."
(page 100) (emphasis added) and

A

n_ .. Applicant's ‘resenxrch program is

unlikely to resolve the important questions
v..." (pPage 101) (emphasis added)

The finding that'“[i}f stocking is to be
_ . ) : ,

used to mitigate the effects of once-through cooling, it 15

- .

incumbent on the Applicant to show that the benecfits: of

-

bass] fall short of compensating for the costs." (éage 90)

maintaining the populations of [species other than striped



. system shall be‘requiréd" should be modified to read:

/ -

“. _ - 1l2 - _ _ .

- S 23, The'finding that the Liccnsing poard "does
not presently acpot rearing and stocking of striped bass

as a viable alternative.to a closed-cycle cooling system.”

-(page 90)

. Y - . .. . ‘e . » II . " :

.Applicant's‘Reauest For Relief

_- . | applicant réquests the Appeél Board_té affirm

the Licensiﬁg Eoard's Initial Decision dated éeptemberp25,

1973 éxcépt as modified below: : L . ee
‘(i) éondition ZLE.(l) (App. A, page 5) required

_by the Licenéihg Boara gﬁat "5peration.of Indian Point Unit

.1“

No. 2 with the once-through cooling system will be.perﬁitted

until May 11 1978 and thereafter a closed-cycle cooling

sOoperation of the facility with its presently
designed once-through cooling system shall
be permitted until September 1, 1981. -Pnless
- othexwise authorized by an amendment to this
" operating license following review of the
results of licensce's ecological study program,
, operation shall be permitted after September 1,
. ' .. .1981, only if a closed-cycle cooling system
shall have been installed by that date."

f_ (2) . condition 2.E. (2) required by the Licensing

ﬁééfd that npplicant shall submit to the Commission an evalue



v

:'._ '-113'_".. .

of the economic and envircnmentel impacts of an alternative

"closcd~cyclc'coolingA3ystcm by HMarch 1, 1974 should be

'modlflcd to prov1do thaL Aop11canu shall submit to: the

Commls¢1on an evaluatlon of the economlc and cnv;ronmental

impacts of an alternative ploceu—cycle coollng system by

' 'Decembe: l, 1974. (empha31s-added) Accordingly, the

Licensing Board's condition should be revised to read:

‘wgyaluation of the economic and eqv1;onmcntal
impacts of an alternative closed-cvcle cooling

- . system shall be made by the licensee in order

_ _to determine a preferred system for 1nQ;aLlatlon.
J1 :.i.i. ghis evaluation shall be submitted to the
- Atomic Energy Coxmission by December 1, 1974

for roview and approval prior to cons_ruﬁtlon.

L. ’ " Respectfully submitted, . B
o ~"  LEBOEUF, LAMB, LEIBY & MACRAE

. - ) . 1757 N Street, N.W.
= L - _ f-‘ Washlngton, D C., 20036

R - Attorneys for Consolldatcd Edison

Cqmpanj of New York, Inc.

]

-'_.By \(1'(\~<,( \" /I/\( (C

[N

iy

o0y

~ Leonard M. Trosten
- partner

e

I" ¢

Dated: ,Oétober 5, 1973



INDIAN POINT UNIT NO. 2

FACILITY OPERATING LICENSE NO. 5PR—26

Licensing Board Initial Decision
September 25, 1973

[$2]

This license is subject to the follow-
ing conditions for the protection of
the environment: '

(1) Operation of Indian Point Unit No.
2 with the once-through cooling
system will be permitted until
May 1, 1978 and thereafter a closed-
cycle cooling system shall be.
required.

' Appeal Board Decision
ALAB-188, April 4, 1974

This liccnse is subject to the follow-

ing conditions for the protéction of

(1)

the environment:

Operation of Indian Point Unit L.
2 with the once-through cooling
system will be permitted during an
interim period, the reasonable

- termination date for which now

appears to be May 1, 1979. Such
interim operation is subject to
the following conditions, none

of which shall be interpreted to
limit or to affect in any way suck
other conditions as are imposed
by the Atomic Energy Commission
or any other governmental body in
accord with applicable law:

(a) Interim operation shall only

: be permitted to the extent
that the requirements-of this
license to protect the aquati¢
biota of the Hudson River fro:
any significant adverse impac
are satisfied; any necessary
mitigating measure shall be
promptly taken; such measures
to include any authorized
remedy deemed to be appropriat
by the Atomic Energy Commissic
including an advancement of t!
May 1, 1979 date to an earlie:
date which is deemed reasonab.
and warranted by the circum-
stances.

(b) The finality of the May 1, 19
date also is grounded on a-
schedule under which the



(c)

(d)

"sidered by the Atomic Energy

- showing of good cause by the

applicant, acting with due

diligence, obtains all govern-
mental approvals required to .
proceed with the construction

of the closed-cycle cooling

system by December 1, 1975.

In the event all such govern-
mental approvals are obtained

a month or more prior to Decem~
ber 1, 1975, then the May 1,

1979 date shall be advanced
accordingly. In the event the
applicant has acted with due .
diligence in seeking all such '
governmental approvals, but -

has not obtained such approvals”
by December 1, 1975, then the - '
May 1, 1979 date shall be
postponed accordingly.

If the applicant believes that
the empirical data collected
during this interim operation
justifies an extension of the
interim operation period or
such other relief as may be
appropriate it may make timely
application to the Atomic =
Energy Commission. The filing
of such application in and

of itself shall not warrant , H
an extension of the interim
operation periad.

vt gt - e e o e an T g

R

After the commencement of the
construction of a closed-cycle
cooling system, a request for
ap. a2xtension of the interim
operation period will be con-

Conmission on the basis of a

applicant which also includes
showing that the aquatic biota
of the Hudson River will con- i
tinue to be protected from any .= ¢
significant adverse impacts ’
during the period for which
an extension is sought.




(2) " Evaluation of the ecg)mic and

(3)

(2)
environmental impacts of an alter-
native closed-cycle cooling system
shall be made by the licenses in
order to determine a preferred’
system for installation. "~ This
evaluation shall be submitted to
the Atomic Energy Commission by
March 1, 1974 for review and
approval prior to construction.

A plan of action of operating pro- “(3)
cedures and design of the once-

through cooling system for Indian

Point Unit MNo. 2 will be developed

by the licensee in order to mini-

mize detrimental effects on aquatic

biota in the Hudson River to a

practicable minimum during the

interim period prior to installa-

tion of a closed-cycle cooling

system. The plan shall include

‘means of reducing thermal shock;

impingement on the intake struc-
ture; entrainment of fish eggs,-
larvae and plankton; reduction

of chemical and thermal discharges
and loss of dissolved oxygen below
4.5 parts per million; reduction
of radioactive discharges, in
accordance with 10 CFR Part 50;
and other mitigating measures
available.. The plan shall be sub-
mitted to the Atomic Energy Com-
mission by January 1, 1974, and,
upon approval by the Commission,
the plan shall be implemented

so as to eliminate or substantially
reduce such adverse effects as are
revealed by the monitoring and
surveillance study program.pre-
sented in the Technical Specifi-
cations.

)

Dateganged from "March 1, 1974%
to December 1, 1974." (ALAB-174,
January 29, 1974)

Not changed

In addition to the reporting requ:
ments otherwise imposed by this
license, the applicant is directe:
to file with the Commission and
serve on the parties reports, und:



. oath or affirmation, of its analysi:
of data collected during interim
operation which bear on the environ-
mental effects of once~through
cooling on the aquatic biota of

the Hudson River. Such reports
shall be made publicly available.
The first such report shall be made
as soon as 1s feasible after the:
end of the 1974 striped bass spawn—
ing season, and thereafter as
significant new data become availab’

e



INTRA-LABORA 1 ORY CORRESFONUDENCE

. OAK RIDGE NATIONAL LABORATO'

April 17, 1974

To: T. H. Row

Subject: Appeal Board Decision - Indian Point Unit No. 2

I have read the ASLAB decision on Indian Point Unit No. 2 and must admit
that I am gravely concerned about its content and conclusions. In my
opinion, the consequences of this decisicn go beyond the case of Indian
Point and indeed touch the core of our total effort in the Project. The-
major decision of the Board to extend the deadline for closed-system
cooling from May 1, 1978, to May 1, 1979, does not concern me that much.
However, the Appeal Board's philosophy, its interpretation of the KEPA
and the Calvert Cliffs' decision, and its overall hard stand toward the
staff are very much of concern to me. The major thrust of the ASLAB
decision can be summarized best by a number of quotations.

Page 62 ,
"Neither on its face nor in its legislative history does NEPA®require that
environmental considerations be given pesmemsst consideration so that in
all instanzes all envircnmental impacts must‘be minimized."
R » e L % . ~
Page 66 ) @xut . - -
" ..Any interpretation of NEPA that requires, as a general proposition,
the protection of environmental values as our exclusive goal is errcneous.”

Page 72 | - - ) . _
“The ultimate burden of proof on whether a license should be issued remains

on an applicant. But ...'" (Please see complete content of footnote 142
on page 72). '

Page 768 _ _
"NEPA does not require the use of most conservative assumptions in evaluat-
ing environmental impacts."

Page 179
"The reasons ror these conclusions are set forth in the text, to summarize,
they are: ' ' '
A.(1) The record does not support the staff position on ...

(2) The record does not support the HRFA and staff position on ...

(3) The record deces not support the staif position that ...

(4) The record does not support the staff position that "

LIRS

(X wonder if the applicant took part in these hearings at all).



Although the full text of the Appeal Board decision reflects a more
balanced position-than reflected in the above quotations, the overall

thrust is indeed extremely unfavorable to the staff, and, in my opinion,
‘to the environment as well. :

The issues raised by the Appeal Board are of utmost importance and our
work here cannot be successful unless we know first of all what our goals,
criteria, and ground rules are. The ASLAB decision demonstrates that the
questions, which bothered us all along but were set aside, must indeed be
answered without 'delay. Some of those questions are as follows.

1. How much damage is a damage? That is, what is the criteria for our
assessment? If the operation of the Indian Point Pover Plant will
not completely destroy the Mid-Atlantic fishery, is the demage
acceptable? If not, what percentage of the Hudson fishery must be
destroyed before the impact will be sericus enough?

2. Whose is the burden of proof? Are we suppose to make a complete
independent assessment for each one of the proposed power plants?
If so, how can this possibly be done within 17 weeks (see AEC
"Expedited Environmental Review Schedules for CP Application')?
If not, what is then the meaning of the ASLAB decision on the Indian
Point Unit No. 2 case? Since the staff is not part of a profit making
organization, should it not have the benefit, if not the authority, to
raise the issues and make a reasonable effort in its assessment but yet
leave the burden of proof on the appllcanCV

3. What set of environmental conditions should be considered pessimistic
enough, realistic enough or reasonable enough to be applied in evaluat-
ing environmental impacts? Should we chuvose conditions which occur
once every 100 years, 10 years, 5 years or maybe every single year?
And for how long should they persist in each such case?

4, Is it our responsibility to make sure that existing State and Federal
regulations and criteria will indeed be met or shall we leave the
prime responsibility in this matter to the appropriate govermmental
agencies? If it is not our responsibility, what use can be made then
of all our thermal hydraulic analysis? Can it be proven that 2, 4, 6,
or even 10°F excess temperature will cause serious or any damage to

_the enviromment? : ’

I understand that these and other similar issues are not easy to be answerad

but can we do otherwise? In some respects, it seems to me that the Appeal

Board has already answered these questions in its decision. Somehow I have

the feeling that those answers are not in line with our own understanding

of the Project. ’



As for the specific thermal hydraulic issues discussed in the ASLAB
decision (pages 119-122), I must admit that the staff has not and cannot
prove beyond doubt that the New York State thermal criteria will be vio-
lated at all conditions and times. ‘I absolutely do not agree, however,
that the staff wvitness (myself) admitted (Testimony 6914) "that the staff
misused someé of the equations developed by the aprlicant in its models"
(see my written testimony of February 22, 1973, after Testimony 9892).

I must also stress that the issue of the effects of other power plants
along the Hudson on the Indian Point site was somehow not even discussed
in the Appeal Board decision in spite of its vital importance for a total
assessment. ‘ '

In conclusion, I believe that the ASLAB decision should not be left
unchallenged, not so much because of its technical decision as because of
its basic conclusions related to the approach and methodology which must
be used in our effort to protect the environment, '

MS/blm
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