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COMMONWEALTH OF MASSACHUSETTS REPLY TO NRC STAFF AND
ENTERGY OPPOSITIONS TO COMMONWEALTH MOTION TO HOLD
LICENSING DECISION IN ABEYANCE PENDING COMMISSION DECISION
WHETHER TO SUSPEND THE PILGRIM PROCEEDING TO REVIEW THE
LESSONS OF THE FUKUSHIMA ACCIDENT
The Commonwealth of Massachusetts (Commonwealth) hereby submits this
Reply to the NRC Staff’s opposition' and Entergy’s opposition® to the Commonwealth’s
Motion to Hold the Pilgrim licensing decision in abeyance pending consideration by the
NRC of new and significant information related to the lessons of the Fukushima nuclear

accident, including the risks of spent fuel pool accidents and applicable NRC regulations

and policies (Motion).’

"NRC Staff’s Answer in Opposition to Commonwealth of Massachusetts Motion to Hold
Licensing Decision in Abeyance Pending Commission Decision Whether to Suspend the
Pilgrim Proceeding to Review the Lessons of the Fukushima Accident (May 12, 2011)
(Adams No. ML111320669) (Staff Opposition).

? Entergy’s Answer Opposing Commonwealth’s Motion to Hold Licensing proceeding in
Abeyance (May 12, 2011)(Adams No. ML111320594) (Entergy Answer).

3 Commonwealth of Massachusetts Motion to Hold Licensing Decision in Abeyance
Pending Commission Decision Whether to Suspend the Pilgrim Proceeding to Review
the Lessons of the Fukushima Accident (May 2, 2011) (Adams No. ML111220326)
(Commonwealth Response).



1. The Commonwealth Correctly Requested the Pilgrim ASLB, as the Initial
Decision Maker on Relicensing, to Hold the Pilgrim Licensing Decision in Abeyance
Pending Further Guidance from the Commission on the Lessons of Fukushima.

The Staff claims that the Commonwealth’s Motion should be denied because the
Commonwealth asks the Pilgrim Atomic Safety and Licensing Board (Pilgrim ASLB) to
hold its licensing decision in abeyance pending the Nuclear Regulatory Commission’s
review of the lessons of Fukushima because, according to the Staff, the Director of
Nuclear Reactor Regulation (NRR), not the Pilgrim ASLB, issues the license renewal.
Staff Opposition at 5. However, the Pilgrim ASLB, not the NRR, is authorized to make
the initial decision whether to relicense the Pilgrim plant for an additional twenty years.
10 C.F.R. §§ 2.319(0); 2.340(a); c¢f. § 2.1210(a). The Pilgrim ASLB also is charged with
resolving all contested matters arising in the relicensing process. /d. Absent further
order, the Pilgrim ASLB decision on relicensing will be immediately effective. 10 C.F.R.
§ 2.340(%); cf- § 2.1210(d). The Staff thereby confuses the responsibilities of the NRR
and its activities “not within the scope of the initial decision of the presiding officer,”
§2.340(i)(1), with the Pilgrim ASLB’s responsibility to resolve all matters in controversy
in the relicensing proceeding — including the matters arising from the Fukushima accident
which already are contested between the parties - and then make the initial decision
whether to relicense the Pilgrim plant. 10 C.F.R. § 2.340(a) and (b). Therefore it is

appropriate and consistent with NRC regulations for the Commonwealth to direct its

request for a housekeeping stay, in the first instance, to the initial relicensing decision



maker — the Pilgrim ASLB — which is responsible for resolving the Fukushima related
matters now in contention.’

2. The Commonwealth is not Required to Determine at this time how the
Lessons of Fukushima may relate to matters now pending before the Pilgrim ASLB
as a Condition for a Housekeeping Stay.

The Staff also argues that the Commonwealth’s Motion should be denied because
it does not explain how the matters pending before the Pilgrim ASLB relate to the
Fukushima accident. Staff Opposition at 6. However, the Commonwealth is not legally
obligated to do so. The purpose of the Motion is to ensure that the Pilgrim proceeding
remains open — and the NRC defers any relicensing decision which otherwise could
become final — until the NRC has taken a hard look at the lessons of Fukushima,
including the risks of spent fuel pool accidents, consistent with the National
Environmental Policy Act, 42 U.S.C. § 4321, before taking the major federal action to
relicense the Pilgrim nuclear power plant for an additional twenty years. Marsh v.
Oregon Natural Resources Council, 490 U.S. 360, 385 (1989)(“[R]egardless of its
eventual assessment of the significance of the information, the [agency] ha[s] a duty to
take a hard look at the proferred evidence.”). See also United States v. Coalition for

Buzzards Bay, -- F.3d --. 2011 WL 1844221 (May 17, 2011)(1st Cir. 2011) at *10-11,

(NEPA framework is designed to stimulate public participation in agency decision

*If the Commission elects to address the Fukushima related matters by rulemaking, the
rulemaking decision still must be included within the Pilgrim relicensing process. See
Commonwealth of Massachusetts Response to Commission Order Regarding Lessons
Learned from Fukushima Daiichi Nuclear Power Station Accident, Joinder in Petition to
Suspend the License Renewal Proceeding for the Pilgrim Nuclear Power Plant, and
Request for Additional Relief (May 2, 2011)(Adams No. 111220353)(Commonwealth
Response) at 9 citing Baltimore Gas and Electric Co. Natural Resources Defense
Council, 462 U.S. 87, 96 (1983) (agency must ensure that overall process, both generic
and site specific, is considered in decisions that significantly affect the environment).
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making; failure to take hard look at environmental consequences raised in public
comment prior to decision making is reversible error); Silva v. Romney, 473 F. 2d 287,
292 (1st Cir. 1973)(an agency’s NEPA duties are “not discretionary, but are specifically
mandated by Congress, and are to be reflected in the procedural process by which
agencies render decisions.”).’

Therefore, the NRC Staff’s request that the Pilgrim ASLB proceed to resolve the
limited number of remaining issues before it — and close out the relicensing process
before the NRC completes its investigation into Fukushima — would violate the NRC’s
obligations under NEPA and the Atomic Energy Act to consider the lessons of
Fukushima prior to relicensing.’

3. Conclusion

The Commonwealth of Massachusetts respectfully requests the Pilgrim ASLB,
consistent with NEPA and the AEA, to grant a housekeeping stay pending further
direction from the Commission on the NRC’s Fukushima-related investigation and the
pending petition to suspend relicensing proceedings at Pilgrim and other plants. This will

allow for an orderly administrative process, and as a prudential matter, afford the

> Entergy’s claim that the Commonwealth must satisfy the standards for a stay before the
NRC must consider the lessons of Fukushima prior to relicensing is legally erroneous.
See Entergy Answer at 5 — 6. The mandate of NEPA is not subject to these discretionary
stay standards. See Silva v. Romney, supra. Similarly, Entergy’s complaint about a delay
in the licensing schedule should be rejected: the NRC is legally obligated to comply with
NEPA prior to licensing and none of the pre-Fukushima cases cited by Entergy state to
the contrary. See Entergy Answer at 1 — 3.

% See Commonwealth Response at 12 — 13 and n.17; see also Petitioners’ Reply to
Responses to Emergency Petition to Suspend All Reactor Licensing Decisions Pending
Investigation of Lessons Learned From Fukushima Daiichi Nuclear Power Station
Accident (May 6-9, 2011)(Adams No. ML111290165) at 8 — 14.
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Commission a reasonable time to address these issues which may have a direct bearing

on the Pilgrim relicensing process. Commonwealth Motion at 2 — 3 and cases cited.

Respectfully submitted,

/s/ Matthew Brock

Matthew Brock

Assistant Attorney General
Environmental Protection Division
Office of the Attorney General
One Ashburton Place, 18th Floor
Boston, Massachusetts 02108

Tel: (617) 727-2200

Fax: (617) 727-9665
matthew.brock@state.ma.us

Certificate of Counsel

On May 17, 2011, the Commonwealth notified all parties of record that the
Commonwealth intended to file a Motion to allow Reply and Reply. Counsel for NRC
Staff and Entergy have advised that they will oppose the Motion and Reply.

/s/Matthew Brock
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