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JOINT S_TATUS REPORT ON PROCEDURAL ISSUES
I | Introduction
- In an April 8, 2011 telephone conference betweeﬁ the Atomic Safety and "
Licensing .Bo.ard (Board) and the paﬁies in the abé?e-captionéd prdcéeding, the Board
reqﬁésted that, by May 9, 2011, the parties report on various proce'durél’matters. The

parties’ response to the Board’s request is presented below.

L Protected Status of the Shaw AREVA MOX Services, LLC Physical Protection Plan
and Intervenor Access Thereto ’ '

} . ' ,
Shaw AREVA MOX Services, LLC (MOX'Sel"vices) has confirmed that the

Physical Protection Plan (PPP) for the Mixed-OXide Fuel Fabrication Facility (MFFF)
c0ntéiins ‘Classiﬁed Information at the Confidential-National Security Information level.

- Access to the classified document can be p_rovided to interested parties, their counsel, and
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other additional persons as the Cominissiqn 6r the Board determines are needed b_y‘the _
partieé for prebaration'or presentation of their casé (as described in 10 CFR § 2.905), |
who have Iat least an “L” level peréonnel Security clearance, a “need to know,” and who
 have met other legal and regulatory requirements for such access, includirig'posses'sion of
- an approved 'Faci_lity Security Clearance (FCL) pursuant to 10 CFR Part 95.
There ié, however, an unclassified version of t_ﬁe PPP under preparation, in which
- MOX Sérvices currently anticipates that only a relatively small amount of information
will need to be removed as classified. | MOX Serviceé expects that this unclassified -
version of the PPP will be cafegbrizéd as Unclassified Controlled Nuclear Information or
“UCNI;’ under the US Department of Energy;s (DOE) regulatioris at 10 CFR Part 1017.
This subject ié discussed in more detail in Section V below.
MOX Serv:ices and the Intervenors have discussed this .r'natt_er and agreed that.
MOX Sérvigés will provide the unclassified version to the four 1nt¢wenor 'rebresehtatiVes
currently listed in the exisﬁng..Protective Order in this proceeding, _upén compliance with
tfxe requirements that apply to the unclassified PPP as UCNI, and m lieu of prbvision of
the classiﬁéd version at this time. As discussed fufthef in Section V below, a request will
need to be made to the DOE/N ational Nuclear Security Administration (NNSA), an
affirmative DOE/NN SAA access detérmination will need to be made, é new or revised,
B(I):ard-approved Protective Order likely will be required, and the Intervenor
representatives may need to execute ne\;v Non-Disclosure Agreements (NDAs) before
such access cén be provided, based upon the status of the un.classiﬁed 'PPP as UCNI.
MOX Services and the Intervenors have agreed that proyision of the UCNI

version of the PPP will enable the Intervenors to obtain information potentially relevant
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“access to classified information, and without waiting for the Intervenors to comply with

to Contentions 9-11 in a reasonably prompt manner, while balancing the need to limit

o

- all applicable requirements for access to classified information. The Intervenors have

. agreed to review the unclassified PPP to determine if it provides sufficient information -

for their case preparation, and MOX Services has agreed to advise the Intervenors if, in
the course of its case preparation, it believes it will need to rely on the classified version |
of the PPP. MOX Services has encouraged the InterVenors to promptly pursue the

necessary actlons to quahfy for access to cla551ﬁed information, in the event such access

is needed, in order to av01d any undue delay in the conduct of this proceedmg

Protected Status of the U.S. Nuclear Regulatory Commission’s Chapter 13.1 of the
MPFFF Safety Evaluation Report and Intervenor Access Thereto .

~ The U.S. Nuclear Regulatory Commission (NRC) has confirmed that Chapter

~ 13.1, “Physical Protection,” of the Staff’s Safety Evaluation Report (SER) for the MFFF

contains Classified Information at the Secret-National Security Information level. Access -

~ to the classified document can be provided to interested parties, their counsel, and other

additional persons as the Commission or the Board determines is needed by the parties
for preparation or preéentation of their case (as described in 10 CFR § 2.905). Su_ch

persons shall have at least an “L” level personnel sécurity clearance, a “need to know,”

“and have met other legal and regulatory requirements for suchfacceés.

Similarly to MOX Services, in an effort to balance Intervenors’ desire to obtain

informatiOn of potential relevance to the admitted contentions with the need to limit

access to class1ﬁed information, the Staff anticipates that it w111 prepare a separate

~ version of Chapter 13.1. This separate version of Chapter 13.1 would be in addrtlon to the

unclassrﬁed version of Chapter 13.1, which was released in the Staff’s December 2010
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SER. Although this process has yet to begin, the Staff anticipates that a relatively small o
. amount of information will need to be removed as classified. However, the new versioh

is expected to be subject to one of the other potentially applicable categories of

information protection.

Anticipated Réquest by the Intervenors for a Site Visit

During the April 8, 2011 teleconfereﬁce, counsel for t.he. Intervenors indicated
their desire for an MFFF. site visit. MOX Services has advised the Intervenors thaf it will
oppose any ‘such: request, on the basis that such a site visit rcpfesents formal dfscbvery o
(entry upon land) éxplicitly not authorized by 10 CFR Part 2, Subpart L. MOX Services

has also advised the Intervenors of its view that-any such visit would likely not provide

. any particularly relevant or useful information on the existing contentions, given the

currént state of MFFF construction. However, MOX Services has agreed to provide the

Intérvenors, on an informal basis, with additional _information on MFFF construction

status to better enable the Intervenors t(v)‘ determine if they believe a request for a site visit

is necessary. Intérvenors reserve the right to file a motion seeking such discovery.

Unclassified Cdntfolled Nucléar Information (UCNI) =

Although not a matter raised by the Board in the April 8 teleconferenc'e', MOX

Services re‘cently-recéived formal directions from DOE/NNSA that some additional

information and documents associated with the MFFF will be categorized and protected

as UCNI, in accordance with DOE regulations at 10 CFR Part 1017. Part 1017

'establis_h‘es specific requirements for access to and control of UCNIL. Among other things,

the appropriate DOE/NNSA ofﬁcié_l must make a determination as to whether a person

may have access to such information.
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MOX Se‘rvicesv is in the process of determining all of the necesséry éétion's it
needs .tov- take to éomply with ;his new difeétibn.. The direction may affect previouély
produced or logged documgnts in. th.isAproceeding (including pbtentially'the Funda’r_nental
Nuclear Material Control Plan (FNMCP) currently in the Intervenors’ possession), as
Well as documents fo be produced o.r‘ logged in the future. The impact of this new
'direction oﬂ thé proceeding is not expected to be significant, howeVer, given that MOX
Services énd the Intervenors havvefag»feed fo work in good faith to enéble access, aS'rﬁay
»be reciuested by the Intervenors, to any UCNI documents that are relevant to the admitted
contentioné, a.nd to minimize_ the impact on the efficient conduct Qf this pfoceeding,
'consistént with the requirements of P.art 1017. MOX Servicesl_ has directed the attention
‘'of the Intervenors’ coﬁnsel td the Part 1017 requirements, and has provided infomiation
to the. Iﬁterveﬁors to enable them to submit a request fdr accéss to DOE/NN SA u_nder' Part .
1017, should they chéose to do so. | |

Finally, the parties have agree.d, to work towérds a joint motion to proposé a
modified or new Protective Order, and as ﬁeéess@, the NDAs, to incorporate the UCNI o
‘requirements. The énti_cipatéd changes likely will includg sp‘eciﬁ'c reference to the Part

-1017 require‘ments for: a written request for access to be submitted fo the‘appropriate
DOE/NN SA ofﬁciai, as well as any additional UCNI protection and marking
requirementé not presently in the Protective Order. At the present timé,. MOX Services
does not believe that exfensive'changes in the Protective Order and NDAs will »Be '
required. A's'referenced in Section II above, approvél of a new or revised Protective o
Order ;md exécution of new NDAs likely wilrl'be a prerevqu'iAsite to Intervenor access to the

redacted PPP and other documents that rhay be categorized as UCNL

DB1/67255935.2 . o 5



" DBI/67255935.2

.Respectfully submitfed,

%ruuk’ WL zm

- Donald J. Silverman, Esq.
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