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STATE OF NEVADA ANSWER TO DOE MOTION FOR PROTECTIVE ORDER

On May 5, 2011, the U.S. Department of Energy (DOE) moved for a protective order
quashing two deposition notices served by the State of Nevada (Nevada). DOE also suggested
that the Licensing Board issue an order indicating that it will not require the parties to accede to
any additional deposition requests at least through the end of Fiscal Year 2011 (FY 2011) and
that a modified schedule for completion of discovery should be developed so that Phase 1
discovery would not close until at least ten months after discovery re-activation.

For the reasons set forth below, Nevada does not object to suspending deposition
discovery until the end of FY 2011 as requested by DOE provided that, if the suspension is
lifted, Nevada (and the other parties) will then be able to exercise their full discovery rights.

Factual Background

Shortly after the Licensing Board denied DOE’s motion to suspend the proceeding,

Nevada began the process of reviewing DOE’s party witness list and the admitted Nevada Phase



I contentions to determine how the deposition discovery process might best be re-started. At the
end of March, Nevada counsel contacted DOE counsel to begin a series of good faith “meet and
confer” discussions on resuming deposition discovery against DOE. Nevada counsel informed
DOE counsel that Nevada wanted to serve notices of deposition for thirteen named DOE party
witnesses (all identified in DOE’s party witness list) and proposed a schedule for doing so that
began in late June and ended in early August. DOE was understandably opposed to re-starting
the discovery process, essentially for the reasons now articulated in its Motion. Nevada was
concerned that failure to do deposition discovery might lead to a loss or limitation on discovery
because the proceeding was not suspended.

Notices of deposition for the first two of the thirteen DOE party witnesses — Kevin
Coppersmith (NEV-SAFETY- 164 through 167) and Michael Gross (NEV-SAFETY- 144 and
145) were served on April 25, 2011. The notices were served after the completion of
Congressional action on the DOE and NRC budgets for the remainder of FY 2011 so that this
Congressional action could be taken into account. After DOE’s motion was filed, Nevada served
four additional notices of deposition on the following DOE party witnesses: John McClure
(NEV-Safety-129 and 144) served on May 2, 2011; Michael Anderson (NEV-Safety-124 through
130 and 142 through 145) served on May 11, 2011; Edward Thomas (NEV-Safety-130 and 143)
served on May 12, 2011; and Gerald Gordon (NEV-Safety-124 through 127, 129 and 142)
served on May 13, 2011. Seven more notices will be served within the next few weeks (see
Exhibit A), and others may follow, unless deposition discovery is suspended.! The depositions
are currently planned to be taken in various parts of the Country and at one location in Canada

approximately sixty days after service of the notices although the precise sequence, dates, and

! Nevada construes DOE’s motion as fully applicable to all deposition notices that Nevada may serve in the
foreseeable future, as well as those already filed.



locations are subject to change based on further discussions with DOE (a transmittal letter for
each notice explains this). Obviously, Nevada will also produce its corresponding party
witnesses for deposition if requested by DOE.

Argument

DOE does not argue that the two notices will cause an undue burden or expense because
of any specific problems of scheduling, location, duration, sequencing, or derivative document
production, or that the notices do not comply with a Licensing Board order (including Case
Management Order No. 2) or Commission regulation. Rather, DOE’s Motion addresses the
general question whether it is now necessary and appropriate to engage in deposition discovery
under the current and unique circumstances of this proceeding.

Nevada believes that a suspension of discovery, obviating the need for these depositions,
is the appropriate course of action until such time as the future of Yucca Mountain and this
proceeding is clarified. Accordingly, Nevada does not object to suspending deposition discovery
through the end of FY 2011 provided that, if the suspension is lifted, Nevada (and the other
parties) will then be able to exercise their full discovery rights. DOE represents (Motion at 6)
that “Congress has not appropriated sufficient funding for this proceeding to be completed.”
Deposition discovery could prove to be wasteful under this circumstance, especially considering
that deposition discovery could easily be re-started should that become necessary. Even if DOE
may not have demonstrated that it would suffer irreparable harm if deposition discovery
proceeds, this should not be fatal to a suspension of discovery because the Commission has not
insisted on such a showing in circumstances similar to ours. See Ohio Edison Co. (Perry Nuclear
Power Plant, Unit 1), CLI-91-15, 34 NRC 269 (1991), reconsideration denied, CLI-92-6, 35

NRC 86 (1992).



Given a choice, Nevada would not restart deposition discovery because it would entail
large and potentially unnecessary litigation expenses. Nevada issued the notices (and will
continue to issue notices) only because a fair reading of the Licensing Board’s February 25
Memorandum and Order suggests strongly that Nevada (and other affected parties) must now
proceed with time consuming and expensive deposition discovery or face the risk that such
discovery will be curtailed or be considered waived. While such a curtailment or waiver would
be inconsequential if the proceeding is finally terminated for lack of funding or other reasons,
curtailment or waiver would be highly prejudicial if otherwise should prove to be the case.

Conclusion

Nevada does not object to suspending deposition discovery through the end of FY 2011
provided that, if the suspension is lifted, Nevada (and the other parties) will then be able to
exercise their full discovery rights.
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EXHIBIT A

DOE Party Relevant Date of Location of
Witness Contentions Deposition Deposition
Kevin | NEV-Safety-164 through 167 June 28,2011 | Walnut Creek, CA

Coppersmith

g’[;g?:el NEV-Safety-144 and 145 June 29,2011 | San Rafael, CA
John

MecClure NEV-Safety-129 and 144 July 7, 2011 Belle Vernon, PA
Michael NEV-Safety-124 through 130 and

Anderson 142 through 145 July 12, 2011 Las Vegas, NV
Edward

Thomas NEV-Safety-130 and 143 July 13, 2011 Las Vegas, NV
Gerald NEV-Safety-124 through 127, 129

Gordon and 142 July 14, 2011 Las Vegas, NV
David NEV-Safety-124 and 142 July 21, 2011 Ontario, Canada
Shoesmith Y yob ’

David

Enos NEV-Safety-124 through 127 July 26, 2011 Albuquerque, NM
Peter

Swift NEV-Safety-159 and 160 July 27,2011 Albuquerque, NM
Cedric NEV-Safety-159 and 160 July 28,2011 | Albuquerque, NM
Sallaberry Y Wy 29, vquerque,
Don

Beckman NEV-Safety-128, 129, 143 and 145 | August 2,2011 | Las Vegas, NV
David . NEV-Safety-159 August 3,2011 | Las Vegas, NV
Sevougian

Clifford

Hansen

NEV-Safety-144, 159 and 160

August 4, 2011

Las Vegas, NV
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CAB 04
thomas.moore@nrc.gov
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Office of the Secretary of the Commission
hearingdocket@nrc.gov

elj@nrc.gov

emile.julian@nrc.gov

rll@nrec.gov

evangeline.ngbea@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Comm Appellate Adjudication
OCAAMAIL@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel
mitzi.young@nrc.govjab2@nrc.gov
elva.bowdenberry@nrc.gov

michelle.albert@nrc.gov
christopher.hair@nrc.gov
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lgm1@nrc.gov
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tom.ryan@nrc.gov
jack.whetstine@nrc.gov
Megan. Wright@nrc.gov

U.S. Department Of Energy
Office of General Counsel

martha.crosland@hgq.doe.gov
nicholas.dinunzio@hq.doe.gov

ben.mcrae(@hq.doe.gov
christina.pak@hq.doe.gov
sean.lev@hq.doe.gov
cyrus.nezhad@hq.doe.gov
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Office of Counsel, Naval Sea Systems
Command
frank.putzu@navy.mil

For U.S. Department of Energy
Talisman International, LLC
plarimore@talisman-intl.com

For U.S. Department of Energy
dmaerten@caci.com

Counsel for U.S. Department of Energy
Morgan, Lewis, Bockius LLP
Icsedrik@morganlewis.com
cmoldenhauer@morganlewis.com
tpoindexter@morganlewis.com
apolonsky@morganlewis.com
tschmutz@morganlewis.com
dsilverman@morganlewis.com
pzaffuts@morganlewis.com
sstaton@morganlewis.com
rkuyler@morganlewis.com
annette.white@morganlewis.com

Counsel for U.S. Department of Energy
Hunton & Williams LLLP
kfaglioni@hunton.com
dirwin@hunton.com
mshebelskie@hunton.com
smeharg@hunton.com
enoonan@hunton.com
jwool@hunton.com
bwright@hunton.com

State of Nevada
Attorney General’s Office
madams@ag.nv.gov

Counsel for State of Nevada

Egan, Fitzpatrick, Malsch & Lawrence
mmalsch@nuclearlawyer.com
cfitzpatrick@nuclearlawyer.com
jlawrence@nuclearlawyer.com
smontesi@nuclearlawyer.com
Iborski@nuclearlawyer.com

State of Nevada

Nuclear Waste Project Office
slynch1761@gmail.com
steve.fr@hotmail.com

Counsel for Nye County, Nevada
Ackerman Senterfitt
robert.andersen@akerman.com

Nye County Regulatory/Licensing Advisor
mrmurphy@chamberscable.com

Nye County Nuclear Waste Repository Project

Office (NWRPO)
zchoate(@co.nye.nv.us
csandoval@co.nye.nv.us

Counsel for Lincoln County, Nevada
Whipple Law Firm
bretwhipple@nomademail.com
baileys@lcturbonet.com

Lincoln County District Attorney
lcda@]cturbonet.com

Lincoln County Nuclear Oversight Prgm
jeciac@co.lincoln.nv.us

For Lincoln County and White Pine County,
Nevada

Intertech Services Corporation
mikebaughman(@charter.net

Clark County, Nevada
klevorick@co.clark.nv.us
Elizabeth.Vibert@ccdanv.com

Counsel for Clark County, Nevada
Jennings, Strouss & Salmon, PLC
arobbins@jsslaw.com
droby@)jsslaw.com
salleyne@jsslaw.com

Counsel for Eureka County, Nevada
Harmon, Curran, Speilberg & Eisenberg
dcurran@harmoncurran.com



Eureka County, Nevada
Office of District Attorney
tbeutel.ecda@eurekanv.org

Eureka County, Nevada
Public Works
rdamele@eurekanv.org

Eureka County, Nevada
Nuclear Waste Advisory
eurekanrc@gmail.com

For Eureka County, Nevada
NWOP Consulting, Inc.
Ipitchford@comcast.net

Counsel for Churchill, Esmeralda, Eureka,
Mineral and Lander Counties

Armstrong Teasdale LLP

jgores@armstrongteasdale.com

Counsel for Churchill, Esmeralda, Eureka,
Mineral and Lander Counties

Kolesar and Leatham

rlist@klnevada.com

Esmeralda County Repository Oversight
Program-Yucca Mountain Project
muellered@msn.com

Mineral County Nuclear Projects Office
yuccainfo@mineralcountynv.org

For Lincoln and White Pine County, Nevada

LSN Administrator
jayson@idtservices.com

Counsel for White Pine County, Nevada
kbrown@mwpower.net

White Pine County (NV) Nuclear Waste
Project Office

wpnucwst1 @mwpower.net

wpnucwst2@mwpower.net

Counsel for Inyo County, Nevada
Gregory L. James, Attorney at Law
gljames(@earthlink.net

Counsel for Inyo County, Nevada

Law Office of Michael Berger
michael@lawofficeofmichaelberger.com
robert@lawofficeofmichaelberger.com

Inyo County Yucca Mountain Repository
Assessment Office
crichards@inyocounty.us

Attorney General, State of Washington
toddb@atg.wa.gov

andyf@atg.wa.gov
michaeld@atg.wa.gov
leeol(@atg.wa.gov

Jonat@atg.wa.gov
dianam(@atg.wa.gov
sharonn@atg.wa.gov

California Energy Commission
kwbell@energy.state.ca.us

California Department of Justice
Office of the Attorney General
susan.durbin@doj.ca.gov
brian.hembacher@doj.ca.gov
timothy.sullivan@doj.ca.gov
Michele.Mercado@doj.ca.gov

Counsel for State of South Carolina
Davidson & Lindemann, P.A.
kwoodington@dml-law.com

Counsel for Aiken County, SC
Haynsworth Sinkler Boyd, PA
tgottshall@hsblawfirm.com
rshealy@hsblawfirm.com

Florida Public Service Commission
Office of the General Counsel
cmiller@psc.state.fl.us



Counsel for Native Community

Action Council
Alexander, Berkey, Williams & Weathers
cberkey(@abwwlaw.com
swilliams@abwwlaw.com
rleigh@abwwlaw.com

Native Community Action Council
mrizabarte@gmail.com

Counsel for Prairie Island Indian
Community
donkeskey@publiclawresourcecenter.com

Prairie Island Indian Community
pmahowald@piic.org

Nuclear Energy Institute
mab(@nei.org
awc(@nei.org

ecg@nei.org

Counsel for Nuclear Energy Institute
Pillsbury Winthrop Shaw Pittman LLP
jay.silberg@pillsburylaw.com
timothy.walsh@pillsburylaw.com
maria.webb@pillsburylaw.com

Counsel for Nuclear Energy Institute
Winston & Strawn
whorin@winston.com
rwilson@winston.com
drepka@winston.com
CSisco@winston.com

National Association of Regulatory
Utility Commissioners

jramsay(@naruc.org

ddennis@naruc.org

Counsel for Joint Timbisha Shoshone
Tribal Group

Fredericks & Peebles, L.L.P.

dhouck@ndnlaw.com

jpeebles@ndnlaw.com

sthinelk@ndnlaw.com
fbrooks@ndnlaw.com
rcolburn@ndnlaw.com
seredia@ndnlaw.com
bniegemann@ndnlaw.com
rrhoan@ndnlaw.com

Counsel for Joint Timbisha Shoshone
Tribal Group
Godfrey & Kahn, S.C.
sheinzen@gklaw.com
dpoland@gklaw.com
aharring@gklaw.com
jdobie@gklaw.com
hrenfro@gklaw.com
jschwartz@gklaw.com

For Joint Timbisha Shoshone Tribal Group
joekennedyO8@live.com
purpose_drivenl2(@yahoo.com

Caption Reporters, Inc.
lcarter(@captionreporters.com
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