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Clark County, Nevada (“Clark County”) hereby submits this Answer to the Department 

of Energy’s (“DOE”) Motion for Protective Order filed on May 5, 2011 in which DOE seeks to 

quash two notices of deposition (“Notices of Deposition”) issued by the State of Nevada.1  DOE 

also suggests that this Board consider indicating that it will not require the parties to accede to 

deposition requests at least through the end of Fiscal Year 2011.  Finally, DOE suggests that the 

Board instruct the parties to propose a modification to the schedule for the completion of 

discovery provided in the Second Case Management Order that accounts for Congress’ action as 

to the Fiscal Year 2011 budgets. 

Clark County shares many of the concerns raised by DOE and does not oppose DOE’s 

motion for protective order, provided the discovery rights of the parties are also protected.  

Given the funding status, the Administration’s announced intent not to prosecute the License 

                                                 
1 DOE’s motion seeks to quash the April 25, 2011 Notice Duces Tecum of the Intention to Take the Oral Deposition 
of Kevin Coppersmith and the April 25, 2011 Notice Duces Tecum of the Intention to Take the Oral Deposition of 
Michael Gross.  
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Application and the related uncertainty regarding the pending appeals before the full 

Commission and the D.C. Circuit, active discovery efforts at this time would be burdensome and 

seemingly wasteful.  At the same time, in the event that this proceeding does go forward and 

Congress at some future date does fund the DOE effort, no parties’ discovery rights should be 

prejudiced.  A delay of discovery until a future date should not result in a limitation of the 

parties’ discovery rights if and when an active discovery period is re-initiated. 

As noted by DOE in its motion, Clark County contacted DOE to discuss the notice of 

deposition of DOE witness Kevin Coppersmith and to advise DOE that Clark County may have 

no choice but to seek to take his and other witness depositions later this year.2  Although Clark 

County believes that active discovery at this time should not proceed, it advised DOE of its 

intent because of the warning set forth in the Board’s February 25, 2011 Order to the effect that 

parties that did not pursue discovery did so at their own peril.  But Clark County did not oppose 

DOE’s January 21, 2011 motion to stay the proceeding and, like the State of Nevada, believes 

that this proceeding should not go forward until the vitality of the Yucca Mountain program has 

been clarified in the courts and in Congress.3 

Whether or not the Board grants DOE’s motion for protective order, Clark County 

respectfully submits that it would be helpful for the Board to convene a conference for purposes 

of making necessary revisions to CMO#2.  If the Board grants DOE’s motion for protective 

                                                 
2 The State of Nevada’s notice of deposition specifies its intent to depose Mr. Coppersmith regarding his 
participation in the expert elicitation process.  DOE has also listed Mr. Coppersmith as a witness for volcanism 
contentions, for which Clark County is the lead party.  The purpose of Clark County’s communications with DOE 
was to seek confirmation that, if Clark County were to call Mr. Coppersmith at a later time relative to volcanism, 
DOE would not then claim that Clark County had somehow waived its right to depose Mr. Coppersmith by not 
doing so at the time of the State’s deposition of Mr. Coppersmith relative to the elicitation process.  DOE counsel 
seemed agreeable to Clark County’s position, and was to provide written confirmation, but then filed the instant 
motion without further responding to Clark County’s counsel. 
 
3 In its letter transmitting the Notices of Deposition to DOE, the State of Nevada stated its view regarding 
proceeding with the depositions stating that, “Nevada did not oppose [DOE’s] motion to temporarily stay this 
proceeding and continues to believe that the licensing proceeding, including discovery, should not go forward until 
the future of the Yucca Mountain program has been finally clarified in the courts and in Congress.”  Letter from 
State of Nevada to DOE, dated April 25, 2011. 
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order, such conference could be scheduled upon lifting the protective order.  If the Board denies 

DOE’s motion, such conference should be scheduled soon. 

 
Respectfully submitted, 

 
      filed electronically     

Alan I. Robbins 
Debra D. Roby 
Jennings, Strouss & Salmon, PLC 
1350 I Street, NW, Ste. 810 
Washington D.C.  20005 
Telephone:  (202) 464-0539 
Email:  ARobbins@jsslaw.com 
Email:  DRoby@jsslaw.com 
 
Attorneys for Clark County, Nevada 
 
Dated:  May 13, 2011 
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