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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

May 10, 2011
Before the Commission

In the Matter of )
) NRC-2010-0131

API 000 Design Certification Amendment ) RIN 3150-Al181
)

10 CFR Part 52 )

I. INTRODUCTION

Westinghouse Electric Company files these comments in the AP 1000® Design Certification
Amendment rulemaking docket in response to a petition dated April 6, 2011, entitled "Petition to
Suspend AP 1000 Design Certification Rulemaking Pending Evaluation of Fukushima Accident
Implications on Design and Operational Procedures and Request for Expedited Consideration"
(the "Petition"). The Petition requests that the NRC "immediately suspend the AP 1000 design
certification rulemaking which was noticed on February 24, 2011, at 76 Fed. Reg. 10,269."
(Petition, p. 1).

These Westinghouse comments also respond to a petition dated "corrected" April 18, 2011,
entitled "Emergency Petition ... " (the "Emergency Petition"). The Emergency Petition requests,
in addition to suspension of the AP 1000 rulemaking, that the rulemaking process be extended for
at least six months or, in the alternative, that the comment period in the rulemaking be extended
for at least six months. (The Petition and Emergency Petition are collectively referred to in these
comments as the "Petitions.") 1

Westinghouse opposes any suspension of the AP 1000 design certification amendment
rulemaking and any extension of the rulemaking process or the rulemaking comment period. The
Petitions provide no new information and raise no legitimate factual or legal basis for the
Commission to take the extraordinary step of suspending or extending the rulemaking. Further,
there is no "emergency" that requires such action by the Commission.

Westinghouse supports the current Commission approach to continue ongoing licensing
proceedings and design certification reviews while conducting, in parallel, a comprehensive
review of the Fukushima events in Japan. The positive approach of the Commission, both short
term and long term, to evaluate the technical and policy issues related to those events, and
identify what, if any, regulatory actions should be pursued by the Commission in light of that
review and evaluation, is sound from both a technical and a regulatory standpoint.

I In addition to the Petitions, other comments have been filed in the AP1000 Design Certification Amendment
rulemaking docket. This includes additional comments dated April 29, 2011 filed by the API1000 Oversight Group
and others. These additional comments generally repeat claims made in the Petitions, and amount to another attempt
to raise issues previously considered and resolved by the NRC staff in the rulemaking docket. They present no
additional support for the requested suspension of, or extension of the comment period for, the rulemaking.
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In 1978, the Commission denied a petition (by the Union of Concerned Scientists) to halt all
licensing, suspend all construction activities, and shut down all operating reactors because of
issues relating to fire protection for electrical cables and environmental qualification of electrical
components in nuclear power plants. Petition for Emergency and Remedial Action, CLI-78-6, 7
NRC 400 (1978), aff'dCLI-80-21, 11 NRC 707 (1980). (This decision is cited in the Petition (p.
8)). In its decision denying the petition, the Commission stated (7 NRC at 404):

"Three actions which the petitioner requests are styled 'emergency relief.' The
Commission was asked to shut down immediately all operating power reactors, to order
immediately cessation of all construction involving connectors and electrical cables
conducted under permits previously issued, and to impose immediately a moratorium on
all power plant license issuances until licensees and applicants could demonstrate
compliance with applicable regulations. Emergency actions, such as those requested, are
procedures which obviously 'can radically and summarily affect the rights and interests
of others, including licensees and those who depend on their activities. Our emergency
powers must be responsibly exercised. "'[citation omitted] (emphasis added)

Imposition of the suspension or extension of the rulemaking process sought by the petitioners
would have a major adverse impact on Westinghouse as well as on any future course of action of
Westinghouse and the nuclear industry. This impact would extend well beyond any period that a
suspension may last, and could call into question the viability of new nuclear power plants in the
United States. Thus, Westinghouse urges the Commission to deny the Petitions.

II. THE CRITERIA FOR SUSPENSION OR EXTENSION
OF THE AP1000 RULEMAKING ARE NOT MET

The questions which the Commission previously has addressed in deciding whether to continue
ongoing regulatory actions or suspend or delay such actions are: (1) will continuing the
regulatory action jeopardize the public health and safety; (2) will continuing the regulatory
action prove an obstacle to fair and efficient decision-making; and (3) will continuing the
regulatory action prevent appropriate implementation of any pertinent rule or policy changes that
might emerge from ongoing Commission evaluations. See In the Matter of Private Fuel Storage
LLC (Independent Spent Fuel Storage Installation), CLI-01-26, 54 NRC 376 (2001).

In the present situation with regard to the AP 1000 rulemaking, the answer to each of these three
questions is "no." Moving forward with the AP1000 rulemaking will not jeopardize the public
health and safety. When completed, the AP 1000 rulemaking will not authorize the construction
or operation of any nuclear power plant. Thus, there is no need or "emergency" with regard to
the AP 1000 rulemaking proceeding that requires a suspension or delay in the ongoing
rulemaking.

Continuation of the rulemaking is not an obstacle to fair and efficient decision-making. If
changes to the AP1000 design are determined to be necessary as a result of lessons learned and
to be learned from the Fukushima accident, NRC procedures provide an appropriate and
adequate process for incorporating such changes on a plant-specific basis or by amendment to
the certified design, including appropriate opportunity for public comment. For the same reason,
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moving forward will not prevent implementation of any new rule or policy change that may
result from the Commission evaluation of the Fukushima accident.

III. CLAIMS IN THE PETITIONS

The Petitions are replete with misunderstandings of the Part 52 process and NRC regulations,
misunderstandings about the design of the AP 1000, and misrepresentations about what has
occurred to date in the API 000 rulemaking. Moreover, numerous statements in the Petitions
commenting on technical matters relating to the API000 and on the NRC staff review of the
AP 1000 design are misleading or untrue. Set forth in Attachment I to these comments are
specific comments on some of the misstatements contained in the Petition.

After calling for the NRC to postpone both the certification process and the licensing process
"until the Fukushima lessons learned are investigated and resolved," the Petition then states that
"... the debate over lessons to be learned from Japan will surely extend for months, if not
years ...." (Petition, p. 10, emphasis added). For reasons discussed elsewhere in these comments,
there is no "emergency" in connection with the AP 1000 rulemaking process or in connection
with current licensing actions that requires, as suggested by the quotation, that these proceedings
be shut down "for months, if not years."

In the Petitions, there also are a number of false statements that malign the integrity of the NRC
regulatory staff. For example, the Petition alleges (pp. 12-13):

"...the NRC apparently allowed industry's increasing pressure for DCD approval to
cause it [the NRC] to bypass safety-based regulations ... "

The Petition also claims in several places that review of the AP1000 by the NRC regulatory staff
was inadequate, and has not resolved safety issues. For example, the Petition states (Petition, p.
20):

"In our opinion, several unresolved design and operational issues have not been given
adequate review, and certainly have not been resolved safely. ... [the AP1000] design
and operational procedures [were] so deficient that it [the AP1OOO] should have been sent
back for further review." (emphasis added) 2

Westinghouse submits that, contrary to these outrageous statements in the Petition about the
bypass of safety regulations and the inadequacy of the NRC staff review, the NRC staff and the
ACRS carefully reviewed the application for amendments to the AP1000 design, including the
technical issues raised in the Petitions, before concluding that "there is reasonable assurance that
the revised design can be built and operated without undue risk to the health and safety of the
public" (SECY-1 1-0002, "Proposed Rule: AP1000 Design Certification Amendment (RIN 3150-
A181)," dated January 3,2011, p. 6).

2 Similar statements are made in the Emergency Petitions and in other comments filed in the AP1000 rulemaking

docket, including a filing by the API000 Oversight Group and other organizations, dated April 29 2011. For the
same reasons as stated herein, these statements should be discounted.
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The fact that several members of NRC staff filed non-concurrence statements does not change
the fact that there was a careful and complete review of the application by the NRC staff. The
concerns raised in the non-concurrence statements were reviewed fully both by the NRC staff
and the ACRS, which resulted in a higher level of scrutiny and independent review of the issues
as part of dispositioning the non-concurrences. The Petitions attempt to turn the non-
concurrences into a charge that the review of the API1000 was deficient should be rejected by the
Commission.

IV. TMI PRECEDENT

In arguing that there should be an immediate halt to all new plant regulatory and licensing
activities, both Petitions refer to the actions taken by the NRC after the Three Mile Island (TMI)
accident as precedent for the proposed suspension of the AP1000 rulemaking docket. The
Petition claims that the Commission Statement of Policy: Further Commission Guidance for
Power Reactor Operating Licenses, CLI-80-42, 12 NRC 654 (1980) ('TMI Statement of Policy")
describes "the NRC's decision to suspend all licensing activities while the [TMI] accident was
being investigated" (Petition, p. 2.). Similarly, citing the same TMI Statement of Policy, the
Emergency Petition asserts that the NRC "suspended all licensing decisions until conclusions of
the [TMI] lesson learned process." The Emergency Petition further chastises the Commission for
not describing its TMI "suspension" in the Commission's Memorandum dated April 4, 2011 filed
with the United States Court of Appeals for the Third Circuit in connection with the case of New
Jersey Environmental Federation et al. v. NRC (No. 09-2567).' (Emergency Petition, pp. 21-22)

These and other statements in the Petitions demonstrate a misunderstanding of the actions of the
NRC after the TMI accident and the directions in the TMI Statement of Policy. The Commission
did not suspend licensing proceedings after the TMI accident. Nothing in the TMI Statement of
Policy called for a "suspension" of "all licensing decisions" while the Commission investigated
the TMI accident. It is noteworthy that the Union of Concerned Scientists and the Shoreham
Opponents Coalition filed a request for a stay of the TMI Statement of Policy because the NRC
did not suspend all of the then-pending licensing proceedings. The stay was denied by the NRC.'

In an Oversight Hearing on the accident at TMI, conducted on May 21 and 24, 1979, by the
Subcommittee on Energy and the Environment of the Committee on Interior and Insular Affairs,
U.S. House of Representatives on the accident at TMI, Commissioner Peter Bradford denied that
a moratorium on operating licenses and construction permits had been imposed by the NRC.
Congressman Edward Markey, who was chairing the hearing, asked for the views of NRC
Chairman Joseph Hendrie on the statement by Commissioner Bradford. Chairman Hendrie
responded: "... I would not feel that everything ought to come to a dead stop .... Congressman
Markey then remarked: "I want to say I am completely, 180 degree, [at] diametrical odds with.
your position .... (Transcript, p. 52)

The status of NRC licensing actions after TMI was described by Harold R. Denton, Director,
Office of Nuclear Reactor Regulation, NRC, on September 19, 1979, at a hearing before the

3 This case involves the NRC's decision to relicense the Oyster Creek reactor, where the U.S. Court of Appeals for
the Third Circuit directed the NRC to "advise the Court what impact, if any, the damages from the earthquake and
tsunami at the Fukushima Daiichi Nuclear Power Station have on the propriety of granting the license on the
renewal application for the Oyster Creek Generating Station."
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Subcommittee on Energy Research and Production of the Committee on Science and
Technology, U.S. House of Representatives on "Plans for Improved Safety of Nuclear Power
Plants Following the Three Mile Island Accident" (Transcript, pp. 63-64)

"... I presented the status of the various [NRC] task forces efforts and my
recommendations with respect to near-term licensing actions to the NRC Commissioners.
In response, the Commissioners directed that:

1. Commission approval be obtained prior to issuance of any operating license or
construction permits.
2....
3.
4. The staff should continue licensing reviews and continue to present evidence at
hearings on non-TMI related areas. The Commission deferred a decision on
presentation of evidence related to TMI issues in hearings.

Within the framework of these directives, it is my intention to proceed with licensing
activities."

It should be noted that the NRC focus after TMI was on the operating reactors and the then-
ongoing operating license proceedings. 4 In contrast, the Petitions seek to suspend or extend an
ongoing rulemaking for amendments to the certification of the reactor design for the AP1000.
This is a completely different situation than was involved in Commission actions after TMI. As
stated above, any lessons learned or to be learned from the Fukushima accident applicable to the
AP 1000 design can be factored into the design and AP 1000 plants under construction, if
appropriate, at a later time.

V. CONCLUSION

Westinghouse believes that the lessons learned and to be learned from the Fukushima accident
must be understood and properly factored into NRC regulatory decisions. The approach currently
being taken by the Commission to perform a systematic and methodical review of that accident
to determine if there are changes that should be made to NRC programs and regulations is the
proper approach. The April 8, 2011 response of NRC Chairman Gregory Jaczko to Senator
Barbara Boxer's letter of March 17, 2011, appropriately sets forth the very positive approach and
plans of the NRC, both short term and long term, to review the events of Fukushima, evaluate the
technical and policy issues related to those events, and identify what regulatory actions should be
pursued by the NRC in light of that review and evaluation.

Westinghouse does not believe the Commission should suspend the AP1000 design certification
amendment rulemaking, extend the comment period for the rulemaking, or halt new plant
certification and licensing activities to await the outcome of its review of the Fukushima

4 In response to a Commission Order dated April 19, 2011 inviting any person to file an answer to an Emergency
Petition to suspend all pending licensing and related rulemaking decisions, Westinghouse filed a letter with the
Commission on May 2, 2011, opposing any such suspension and endorsing the brief amicus curiae filed by the
Nuclear Energy Institute opposing such suspensions.
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accident. Such a suspension is unwarranted, unnecessary, and undesirable. Thus, the
Commission should deny the request in the Petitions to suspend the AP 1000 design certification
amendment rulemaking, and should deny the request in the Emergency Petition to extend the
rulemaking.
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Attachment 1

The following are Westinghouse comments on some of the inaccurate or untrue statements in the
Petitions.

5

1. "The AP1000 design approval process should be suspended while the NRC investigates the
implications of the ongoing catastrophic accident in Fukushima, Japan, and decides what
'lessons learned' must be incorporated into the AP100 design to ensure that they do not pose an
undue risk to public health and safety or unacceptable environmental risks. (Petition, pp. 1-2,
emphasis added)

Westinghouse Comment.- There is no statutory or regulatory requirement in connection with the
adoption of a design certification rule that the NRC must find that there is no "unacceptable
environmental risk." NRC regulations on design certification do not require preparation or
submittal of an environmental report in connection with an application for design certification,
and Part 51 - the NRC's environmental protection regulations - does not identify design
certifications in § 51.20(b) when setting forth the types of actions which require an
environmental impact statement.

As stated in the Federal Register notice, 76 Fed. Reg. 10269 at 10280:

"The Commission has determined under NEPA, and the Commission's regulations ...
that this proposed DCR, if adopted, would not be a major Federal action significantly
affecting the quality of the human environment and, therefore, an environmental impact
statement (EIS) is not required. The basis for this determination, as documented in the
EA, is that the Commission has made a generic determination under 10 CFR 51.32(b)(2)
that there is no significant environmental impact associated with the issuance of an
amendment to a design certification. This amendment to 10 CFR Part 52 would not
authorize the siting, construction, or operation of a facility using the amended AP 1000
design; it would only codify the amendment to the AP1000 design in a rule."

Even if such a requirement were applicable to a design certification rulemaking, there is no
"emergency" relating to the implementation of such a requirement that would require suspension
of the design certification amendment proceeding, or, indeed, any licensing proceeding.

2. "The implications [of the Fukushima accident] that must be studied cover a wide spectrum of
regulatory issues, including, but not limited to, adequacy of backup measures for loss of offsite
power, emergency core cooling, spent fuel storage risks, sufficiency of emergency planning and
adequacy of containment and shield structures." (Petition, p. 2, emphasis added)

Westinghouse Comment.- There are two different misunderstandings in the quoted statement: (1)
the adequacy of backup measures for loss of offsite power is not within the scope of the
rulemaking for a certified design; and (2) emergency planning and the sufficiency of emergency

5 Westinghouse is not commenting on the technical aspects ofthe Petitions and other filings due to the fact that it
believes that all such technical matters have been addressed previously in the AP1000 rulemaking docket, including
reviews by the NRC staff and the ACRS.
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planning are not within the scope of the rulemaking for a certified design. Even if these items
were within the scope of the design certification rulemaking, there is no "emergency" that would
require suspension or extension of the design certification amendment rulemaking or, indeed,
any licensing proceeding.

3. "... the Commission issued a final rule certifying the AP1000 design in January 2006.
However, at the time of the rulemaking approval, a significant number of major Tier 1 items had
not been completed by Westinghouse or reviewed by the NRC staff." (Petition, p. 4)

Westinghouse Comment.: This statement is inaccurate. When the Commission certified the
AP1000 design (71 Fed. Reg. 4464, January 27, 2006), the Commission determined that the
applicable requirements of 10 CFR 52.54, "Issuance of Standard Design Certification," were
met. Thus, the Commission determined, among other things, that "Issuance of the standard
design certification will not be inimical to the common defense and security or to the health and
safety of the public" (10 CFR 52.54(a)(6)). Clearly, to the extent necessary for this determination
to be made, all Tier I items were complete and the designs of such Tier 1 items were reviewed
by the NRC staff.

As noted in SECY-1 1-0002, "Proposed Rule: AP1000 Design Certification Amendment (RIN
3150-A181)," dated January 3, 2011 (p. 3):

"Many of the proposed changes relate to the satisfactory completion [by Westinghouse]
of COL information items and the resolution of DAC and other design changes resulting
from detailed design efforts. The staff SER provides the safety basis for acceptability of
changes."

The fact that there has been completion of COL information items, resolution of DACs, and
further detailed design efforts by Westinghouse does not mean, contrary to the statement in the
Petition, that Tier 1 items had not been completed or reviewed by the NRC staff to the extent
necessary to make the requisite finding for issuance of the AP1000 design certification rule in
2006.

4. "... the NRC Staff has repeatedly found serious deficiencies in the design [of the AP1000]
requiring new revisions." (Petition, p. 5)

Westingahouse Comment: The implication of this statement is that Westinghouse design efforts
have shown serious deficiencies. This implication is not true. During NRC staff review of the
proposed amendments to the AP1000 certified design, the NRC staff, on occasion, did not accept
certain of the original design changes proposed by Westinghouse. In response, Westinghouse
conducted additional analysis, reviews and in some cases, testing, and where appropriate made
modifications to the AP1000 design. This process is normal in connection with NRC staff review
of applications for certified designs, as well as in connection with NRC staff review of license
applications.

5. "A notable example of a design issue that has not been resolved is the shield building."
(Petition, p. 5)

Attachment 1
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Westingihouse Comment: This statement is not true. The NRC Staff issued its approval of the
shield building in the Advanced Final Safety Evaluation Report dated December 28, 2010. (The
report is referenced in the Petition.) Further, SECY-1 1-0002, in which the NRC staff requests
"Commission approval to publish for public comment a proposed rule that would certify an
amendment to the AP1000 standard design," the NRC staff approved the proposed design for the
shield building. Moreover, the ACRS agreed with the staff as to the adequacy of the shield
building design - a fact not mentioned in the Petition. Thus, SECY-1 1-0002 states (p. 6):

"During the ACRS full committee meeting held on December 2-4. 2010, the staff
presented its shield building design safety evaluation and the non-concurrence was
discussed. The ACRS agreed with the staff's safety evaluation position on the shield
building design and concluded that the proposed changes in theAP 1000 amendment
maintain the robustness of the certified design and that there is reasonable assurance that
the revised design can be built and operated without undue risk to the health and safety of
the public." (emphasis added)

6. In the Petition (p. 6), there is an attempt, by referencing the non-concurrence of Dr. John Ma
to reopen the shield building approval. Thus, after erroneously asserting that the design issue
involving the shield building has not been resolved (see item 5 above), the Petition sets forth four
alleged concerns of Dr. Ma. The Petition later elaborates on the issue of the shield building
(Petition, pp. 12-14).

Westinghouse Comment: Omitted from the Petition is the fact that both the NRC staff and the
ACRS agreed that the design of the shield building is sufficient to provide adequate protection of
the public health and safety.

7. "In the related January 24, 2011 report on the safety aspects of the Vogtle COL ... the ACRS
also indicated that the DCD was not ready for review, noting 'the staff should review with us the
changes in design or commitments that are not yet incorporated in the COLA or referenced in the
Design Control Document (DCD), which significantly deviate from those presented during our
review." (Petition, p. 6)

Westinghouse Comment. This statement in the Petition is a misrepresentation of the conclusion
reached by the ACRS in its January 24, 2011 report on Vogtle, Units 3 and 4. In the introductory
paragraph of its report, the ACRS states that it had reviewed the NRC staff's Advanced Safety
Evaluation Report (ASER) for the pending COLA for Vogtle, which incorporates by reference,
the AP1000 Design Certification Amendment application and the Vogtle Early Site Permit. The
ACRS further states that "This report [the ACRS report of January 24, 2011] fulfills the
requirement of 10 CFR 52.53 that the ACRS report on those portions of the application which
concern safety."

Under the heading "CONCLUSION AND RECOMMENDATIONS," the ACRS report states:

"I. There is reasonable assurance that VEGP, Units 3 and 4, can be built and operated
without undue risk to the health and safety of the public."

Attachment 1
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It is only in that context that the ACRS report says:

"5. The staff should review with us the changes in design or commitments that are not yet
incorporated in the COLA or referenced in the Design Control Document (DCD), which
significantly deviate from those presented during our review.

Nowhere does the ACRS state that the DCD was not ready for review. Rather, the ACRS was
recognizing that there could be further changes in the design or commitments, and requesting.
that, if there were such changes and they significantly deviated from those presented in the
ACRS review leading to its statement of reasonable assurance, the ACRS wanted those future
changes presented to it for its review.
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Rulemaking Comments

From:
Sent:
To:
Subject:
Attachments:

Andrulonis, Nate [andruln@westinghouse.com]
Tuesday, May 10, 2011 4:17 PM
Rulemaking Comments
Comments for Docket No. NRC-2010-0131
Westinghouse Comments in the AP1000 Design Certification Amendment Rulemaking in
Response to Petitions to Suspend Rulemaking pkg DCP_NRC_003168 05-10-11.pdf

Attached are comments submitted by Westinghouse on the AP1000 Design Certification Amendment rulemaking docket
(Docket No. NRC-2010-0131) per the February 2 4 th, 2011 Federal Register notice (76 Fed. Reg. 10269). Contact Stanley
Ritterbusch at (860) 970-2083 with any questions.
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