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I.  INTRODUCTION

On April 14, 2011, stakeholders in various licensing and rulemaking matters 

before the Commission (collectively “Petitioners”) filed an “Emergency Petition to Suspend All 

Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending Investigation 

of Lessons Learned From Fukushima Daiichi Nuclear Power Station Accident” (“Emergency 

Petition”).  By Order dated April 19, 2011, the Commission established a May 2, 2011, deadline 

for responding to the Emergency Petition and directed interested persons to file amicus curiae

briefs by that date. 

The Nuclear Energy Institute (“NEI”) is the organization responsible for 

establishing unified nuclear industry policy on matters affecting the industry, including 

regulatory matters as well as generic operational and technical issues.  NEI’s members include 

all entities licensed by the NRC to operate commercial nuclear power plants in the United States, 

nuclear plant designers, architect/engineering firms, fuel fabrication facilities, materials licensees 

and other organizations and individuals involved in the nuclear energy industry.  As a 

representative of the nuclear energy industry, NEI has a vital interest in the regulatory 

framework for nuclear facility licensing.  Accordingly, NEI submits this brief as amicus curiae

in opposition to the Emergency Petition. 

For the reasons discussed below, NEI opposes the Emergency Petition.  Both 

Commission precedent and sound public policy support the NRC’s current decision to continue 

its ongoing licensing and design certification reviews and associated decision making processes.  

Conduct of the agency’s comprehensive review of the event in Japan in parallel is a legally 

viable and sensibly deliberate approach.  The Atomic Energy Act and NRC regulations provide 

for public participation in connection with any future agency actions that may result from the 

evaluation of lessons learned from the Fukushima event.  To the extent a petitioner believes that 



2

new information from the lessons-learned reviews is relevant to any particular NRC decision, 

existing NRC regulations provide processes for seeking relief. 

II.  BACKGROUND

A. NRC Response to Events at Fukushima Daiichi

On March 17, 2011, following the earthquake and tsunami, and the resulting 

nuclear emergency at Fukushima Daiichi, President Obama stated that American “nuclear power 

plants have undergone exhaustive study, and have been declared safe for any number of extreme 

contingencies.”1  He continued on to say that, “when we see a crisis like the one in Japan, we 

have a responsibility to learn from this event, and to draw from those lessons.”  President Obama 

therefore asked the NRC to perform a “comprehensive review of the safety of our domestic 

nuclear plants in light of the natural disaster that unfolded in Japan.”

On March 21, 2011, the NRC announced that it was creating a Task Force to 

study lessons learned from the Japanese earthquake.2  The Task Force will perform both short- 

and longer-term activities to ensure nuclear safety and to develop recommendations, as 

appropriate, for potential changes to NRC inspection procedures, licensing review guidance, and 

other regulatory requirements.  In the short-term (within 90 days or by July 19, 2011), the Task 

Force will evaluate available technical and operational information from the events in Japan to 

identify immediate operational or regulatory issues affecting domestic operating reactors of all 

designs.  The Task Force will also conduct a longer-term review to identify potential research, 

generic issues, changes to the reactor oversight process, rulemakings, and adjustments to the 

1 See http://www.whitehouse.gov/blog/2011/03/17/president-obama-we-will-stand-people-
Japan.

2  SRM-COMGBJ11-002 (March 21, 2011), available at ADAMS Accession No. 
ML110800456.
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NRC’s regulatory framework.  The Task Force will recommend whether generic 

communications, orders, or other regulatory requirements are needed.  The Task Force’s 

longer-term review will be completed within six months from the beginning of the evaluation.

Shortly after the events in Japan, the NRC issued Information Notice 2011-05, 

“Tohoku-Taiheiyou-Oki Earthquake Effects On Japanese Nuclear Power Plants,” dated 

March 18, 2011.  The Information Notice informed all reactor licensees and applicants of the 

effects of the Tohoku-Taiheiyou-Oki earthquake on nuclear power plants in Japan with the 

expectation that recipients would review the information for applicability to their facilities and 

consider actions, as appropriate, to avoid similar problems.  The NRC also issued Temporary 

Instruction (“TI”) 2515/183, “Follow-up to the Fukushima Daiichi Nuclear Station Fuel Damage 

Event,” on March 23, 2011.  The TI was to be completed by April 29, 2011, and an inspection 

report issued by May 13, 2011.  The TI was designed to facilitate a high-level look at the 

industry’s preparedness for an event that may exceed plant design bases.  The inspection results 

from the TI will be used to evaluate the industry’s readiness for a similar event and to aid in 

determining whether additional regulatory actions by the NRC are warranted.  At this point, 

however, the NRC has not found it necessary to take the extraordinary action of immediately 

suspending reactor operations, rulemaking proceedings, or licensing reviews and decisions.   

B. Nuclear Industry Response to Events at Fukushima Daiichi

NEI and its members are playing an active role in support of the NRC’s efforts to 

gather and analyze data relating to the events at Fukushima Daiichi and to ensure ongoing safety 

at U.S. reactors.  In fact, before the Commission acted to create the task force, NEI and its 
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industry members committed to an assessment of the events in Japan.3  Together with NEI and 

the Institute of Nuclear Power Operations (“INPO”), the nuclear energy industry has already 

taken steps to ensure that U.S. reactors could safely respond to events such as those that occurred 

at Fukushima Daiichi.  Specifically, on March 16, 2011, the nuclear industry announced that it 

was undertaking a review to verify each site’s capability to: (1) mitigate conditions that result 

from severe adverse events, including the loss of significant operational and safety systems due to 

natural events, fires, aircraft impact and explosions; (2) mitigate a total loss of electric power; and 

(3) mitigate flooding and its impact on systems inside and outside the plant.  These short-term 

reviews include walk downs and inspections of important equipment needed to respond to fire 

and flood events.

NEI will continue to support efforts to ensure the safe operation of nuclear 

facilities in the United States.  As NEI’s Senior Vice President and Chief Nuclear Officer 

testified before the United States Senate Energy and Natural Resources Committee on March 29, 

2011, U.S. nuclear designs “have been exhaustively reviewed, but it is incumbent upon [the] 

industry and NRC as a regulator and the International Atomic Energy Agency and . . . operators 

all over the world to fully understand the lessons that come out of Fukushima and apply them.”4

Representatives of NEI and the nuclear industry also testified before the United States Senate on 

April 12, 2011, emphasizing that the U.S. nuclear industry, the NRC, INPO, NEI, the World 

Association of Nuclear Operators and other expert organizations in the United States and around 

3 NEI Fact Sheet: Industry Taking Action to Ensure Continued Safety at U.S. Nuclear 
Energy Plants, dated March 16, 2011 (available at http://resources.nei.org/documents/
japan/Industry_Taking_Action_to_Ensure_Continued_Safety_Fact_Sheet.pdf).

4  CQ Congressional Transcripts, Congressional Hearings, Senate Energy and Natural 
Resources Committee Holds Hearing on Events at Fukushima Daiichi Nuclear Reactor 
Complex in Japan (Mar. 29, 2011). 
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the world will conduct detailed reviews of the accident, identify lessons learned (both in terms of 

plant operation and design), and incorporate those lessons learned into the design and operation 

of U.S. nuclear power plants.5

III.  DISCUSSION

A. NRC’s Current Approach Is Effective for Enhancing Reactor Design and Operational 
Safety

The NRC has well-established, effective approaches for identifying lessons from 

significant operational events and applying those to existing licensees and applicants.  For 

example, in response to the terrorist attacks on September 11, 2001, the NRC quickly initiated a 

comprehensive “top-to-bottom” assessment of NRC security requirements that included both a 

near-term and a long-term response.  The NRC first issued interim advisories and directives 

mandating prompt upgrades in security at all nuclear power plants.6  Subsequently, after 

deliberative review, the NRC enacted many of its post-9/11 security improvements as formal 

regulations.7  Through these measures, the NRC applied the lessons of the September 11 attacks 

to existing licensees and applicants.8

5  Testimony of Charles Pardee, Chief Operating Officer, Exelon Generation Company 
Before the U.S. Senate Committee on Environment and Public Works Subcommittee on 
Clean Air and Nuclear Energy, April 12, 2011, available at 
http://www.nei.org/publicpolicy/congressionaltestimony/april-12-2011/.

6 See e.g., “Issuance of Order for Interim Safeguards and Security Compensatory 
Measures,” 67 Fed. Reg. 9792 (Mar. 4, 2002); “Issuance of Order for Compensatory 
Measures Related to Access Authorization,” 68 Fed. Reg. 24517 (Jan. 7, 2003); 
“Issuance of Order Requiring Compliance with Revised Design Basis Threat for 
Operating Power Reactors,” 68 Fed. Reg. 24517 (May 7, 2003).

7 See  10 C.F.R. § 73.1; “Design Basis Threat Rule,” 72 Fed. Reg. 12705 (Mar. 19, 2007); 
“Power Reactor Security Requirements, Final Rule,” 74 Fed. Reg. 13926, 13927 (Mar. 
27, 2009). 

8 See, e.g., Public Citizen v. NRC, 573 F.3d 916 (9th Cir. 2009); Riverkeeper, Inc. v. 
Collins, 359 F.3d 156 (2nd Cir. 2004).
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Petitioners place great emphasis on the NRC’s response to the Three Mile Island 

accident.  After that event, the NRC created two task forces: one to assure the immediate safety 

of all operating power reactors, and one to identify and evaluate safety concerns requiring 

additional licensing actions for operating reactors.  The first task force announced immediate 

actions and recommendations.9  The second task force assessed those recommendations and 

developed an action plan to enhance reactor regulation.  The NRC eventually adopted a number 

of requirements derived from the “lessons learned” from the accident.  But, after the accident, the 

Commission chose not to suspend ongoing licensing proceedings.  The Commission on June 5, 

1979, temporarily stopped issuing licenses for a short period pending its initial assessment of the 

accident.10  Shortly thereafter, in October 1979, the Commission issued an Interim Statement of 

Policy announcing the Commission itself would decide whether to grant final approval of new 

construction permits, limited work authorizations, and operating licenses.11  Later, in November 

1979, the Commission provided additional guidance on this procedural change and explained 

that it did not impact the issuance of operating licenses in uncontested cases and cases where the 

Atomic Safety and Licensing Board (“Licensing Board) had issued an initial decision before the 

effective date of the Statement of Policy.12  The November 1979 Statement of Policy also made 

9  “Licensing Requirements for Pending Operating License Applications: Proposed Rule,” 
46 Fed. Reg. 26491 (May 13, 1981).

10 See Private Fuel Storage (Independent Spent Fuel Storage Installation), CLI-01-26, 54 
NRC 376, 381-82 (2001) (discussing the Commission’s actions following the Three Mile 
Island accident, including the temporary pause in licensing initiated by an unpublished 
order dated June 5, 1979); Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 & 2), ALAB-728, 17 NRC 777, 784-85 (1983) (same). 

11  Interim Statement of Policy and Procedure, 44 Fed. Reg. 58559, 58559 (Oct. 10, 1979). 

12  Domestic Licensing Proceedings; Modified Adjudicatory Procedures, 44 Fed. Reg. 
65049, 65051 (Nov. 9, 1979).
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clear that Licensing Boards should apply existing procedural regulations and policies with the 

understanding that the analysis of the accident was ongoing and changes to regulations and 

regulatory policies may be forthcoming.13  Following issuance of lessons learned reports on the 

accident, the Commission provided further guidance on the litigation of accident-related issues in 

a December 1980 Revised Statement of Policy, making clear that existing regulations regarding 

late-filed contentions and the reopening of hearing records were to be followed.14  Thus, 

Petitioners incorrectly assert that the NRC “suspended all licensing decisions until conclusion of 

the lessons learned process” following the TMI-2 accident.15

As these examples illustrate, the NRC can and does evaluate operating experience 

and incorporate improvements to reactor safety through established administrative processes.  

The NRC has shown that it can successfully adopt changes to its regulatory scheme following 

significant operational events using a deliberate, lessons-learned methodology.16  The NRC is 

13 Id. at 65,050 (emphasis added). 

14  Statement of Policy:  Further Commission Guidance for Power Reactor Operating 
Licenses, CLI-80-42, 12 NRC 654, 661 (1980). 

15  Petition at 22.  Although the first operating license following the Three Mile Island 
accident was not issued until August 1980, the Commission did not preclude new plants 
that had already received operating licenses from commencing operations until the 
conclusion of the lessons learned process.  See NUREG-1350, Vol. 22, “Information 
Digest,” 2010-2011, App. A at 102, 106 (Aug. 2010) (indicating that Edwin I. Hatch 
Nuclear Plant, Unit 2 began commercial operations in September 1979, and North Anna 
Power Station, Unit 2 received its operating license in August 1980).  In addition, the 
NRC rejected a petition requesting that all similar operating reactors be immediately shut 
down.  Petition to Suspend All Operating Licenses for Pressurized Water Reactors, DD-
81-8, 13 NRC 767 (1981).  The NRC also rejected a petition requesting suspension of 
further licensing of nuclear facilities pending completion of a study and report on the 
Chernobyl accident.  See Potential Implications of Chernobyl Accident for All NRC-
Licensed Facilities, DD-87-21, 26 NRC 520 (1987).

16  The Commission employed a similar approach following the Chernobyl accident, 
including an assessment of the implications of the accident with regard to NRC policies, 
practices, and regulations. See NUREG-1251, “Implications of the Accident at 
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following a similar approach to gathering and applying information from the Fukushima events 

to ensure safe nuclear plant operation and protection of the public here in the United States.  Any 

regulatory actions determined to be necessary to improve safety at U.S. nuclear plants based on 

events in Japan can be taken once those actions are identified and determined to be effective 

safety enhancements. 

B. The Emergency Petition Does Not Meet Relevant NRC Criteria for Suspending Ongoing 
Licensing Proceedings

  The Commission previously has articulated specific criteria that it applies in 

deciding whether agency decisionmaking (including licensing, rulemaking, and adjudicatory 

proceedings) should be suspended pending ongoing regulatory reviews.  In considering whether 

to suspend ongoing proceedings, the Commission evaluates whether moving forward with the 

licensing review, rulemaking, or hearing will (1) jeopardize the public health and safety; (2) 

prove an obstacle to fair and efficient decisionmaking; or (3) prevent appropriate implementation 

of any pertinent rule or policy changes that might emerge from its ongoing evaluation.17 See

Private Fuel Storage (Independent Spent Fuel Storage Installation), CLI-01-26, 54 NRC 376, 

380 (2001); Pacific Gas & Electric Co. (Diablo Canyon Independent Spent Fuel Storage 

Chernobyl for Safety Regulation of Commercial Nuclear Power Plants in the United 
States” (April 1989).  The Commission concluded that no immediate changes were 
needed in the NRC’s regulations regarding the design or operation of U.S. commercial 
nuclear reactors, though it did recommend several areas for further study. 

17 See also Petition for Emergency and Remedial Action, CLI-78-6, 7 NRC 400 (1978).  In 
CLI-78-6, the Commission addressed a petition by the Union of Concerned Scientists 
requesting the shutdown of all operating reactors and suspension of issuance of new 
construction permits and operating licenses pending actions to address the results of fire 
protection and environmental qualification studies at Sandia National Labs.  The 
Commission denied the request because its current regulatory requirements had been met 
and no undue risks to public health and safety from operation existed.
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Installation), CLI-02-23, 56 NRC 230, 238 (2002).  The Emergency Petition does not identify 

circumstances that meet any of these criteria. 

1. There is no immediate threat to public health and safety 

Since the events in Japan, the NRC has reiterated that licensed nuclear power 

reactors in the United States are safe and may continue to operate under the NRC’s 

comprehensive scheme of safety regulations and inspections.18  At a March 21, 2011, briefing of 

the NRC Commissioners on the events at Fukushima Daiichi, the NRC’s Executive Director of 

Operations (“EDO”) explained that the NRC employs a “defense in depth” philosophy.19  This 

philosophy recognizes that, although the NRC requires the highest standards of design, 

oversight, construction and operation, it does not rely on any one level of protection to maintain 

public safety.  “[D]esigns for every single reactor in [the United States] take into account the 

specific site that the reactor is located,” including “a detailed evaluation” for natural events such 

as earthquakes, hurricanes, floods, tsunami, and many others.  The EDO described the NRC’s 

regulations pertaining to severe accident mitigation guidelines, stating that these programs 

currently “perform the ‘what if’ scenario.”  In light of these regulations, the policies, procedures 

and equipment that deal with the extremely unlikely scenario of a severe accident “have been in 

effect for many years and are frequently evaluated by the NRC inspection program.”  With 

respect to seismic hazards specifically, the events in Japan have not changed the NRC’s 

18  For example, on March 21, 2011, the Commission issued a renewed license for the 
Vermont Yankee Nuclear Power Plant, reflecting the NRC’s confidence in the robust and 
redundant safety design and construction of currently operation nuclear reactors.  Entergy
Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), Notice of Issuance 
of Renewed Facility Operating License No. DPR-28 for an Additional 20-Year Period, 76 
Fed. Reg. 17162 (Mar. 28, 2011).  On April 22, the Commission issued renewal licenses 
for Palo Verde Nuclear Generating Station Units 1, 2 and 3. 

19 Tr. at 13-15 (ADAMS Accession No. ML110810254). 
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perception of earthquake hazards at U.S. nuclear plants.20  Thus, the NRC has already concluded 

that there is no immediate threat to public health and safety from continued operation of 

currently-licensed facilities. 

Likewise, there is no immediate threat to public health and safety from ongoing 

reviews of applications for initial licenses, renewed licenses, and design certifications.  

Applicants for initial licenses, including those referencing designs currently under review, must 

demonstrate that they comply with the same safety requirements as operating licensees and, in 

addition, must satisfy certain severe accident requirements not applicable to existing operating 

reactors. See, e.g., 10 C.F.R. § 52.79(a)(38).  They are subject to the same defense in depth 

requirements.  Moreover, the NRC’s review of applications for initial licenses and design 

certifications includes a safety evaluation of design basis accidents and severe accidents, 

including review of the applicant’s probabilistic risk assessment.  Additionally, NRC review of 

applications for new licenses, design certifications, and license renewals includes an 

environmental evaluation of severe accident mitigation design alternatives or severe accident 

mitigation alternatives, as appropriate.  Initial reactor license and design certification reviews 

also include an assessment of the effects of natural events such as earthquakes, hurricanes, 

floods, tornados, and tsunami.  As a result, no applicant will receive a license without meeting 

NRC requirements related to defense in depth, accident response and mitigation, and the ability 

to withstand natural events.  Continuing with pending initial license, renewed license, and design 

certification reviews, adjudications, and licensing decisions therefore will not have a negative 

impact on the public health and safety.   

20  NRC Frequently Asked Questions Related to the March 11, 2011, Japanese Earthquake 
and Tsunami, available at http://www.nrc.gov/japan/faqs-related-to-japan.pdf.
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2. Continuing reviews, hearings, and licensing decisions is not an obstacle to fair 
and efficient decisionmaking 

Suspension of ongoing Commission regulatory processes is not necessary to 

ensure fair and accurate decisionmaking in pending licensing reviews, adjudications, and 

rulemakings.  As described above, the NRC’s “lessons-learned” approach to evaluating and 

incorporating operating experience into its regulatory processes has proven effective and should 

be allowed to function as intended.  More immediately, the Commission has set in motion a 

process for addressing the lessons from the Fukushima events in the future, as those lessons and 

the appropriate regulatory responses are identified.  The Commission has stated in various 

forums that it is confident in the safety of U.S. nuclear plants based on current regulations, that it 

will evaluate the lessons learned from Japan deliberately and in a comprehensive fashion, and 

that it will apply those lessons, as needed, to U.S. reactors.21

The scope of issues subject to ongoing licensing reviews currently pending before 

the Commission, the NRC, and individual Licensing Boards is substantially larger than the scope 

of issues associated with NRC’s review of the events at Fukushima.  It is neither necessary nor 

sensible to postpone consideration and resolution of various licensing issues having little or 

nothing to do with the Commission’s ongoing review of Fukushima events.  Any Fukushima-

related issues specific to individual licensing proceedings may be raised in those proceedings 

following established NRC procedures.  Continuing the ongoing reviews is not an obstacle to fair 

decisionmaking – either for currently pending matters or for future regulatory enhancements. 

Likewise, blanket suspension of adjudications without due cause would 

unnecessarily disrupt the Commission’s obligation to conduct expeditious decisionmaking.  See 

21 See, e.g., Commission Briefing Transcript, dated March 21, 2011, at 5, 9-10 (ADAMS 
Accession No. ML110810254).  
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Private Fuel Storage (Independent Spent Fuel Storage Installation), CLI-01-26, 54 NRC 376 

(2001) (the Commission disfavors holding proceedings in abeyance “where the relief is not 

narrowly tailored to the goal of promoting adjudicatory efficiency”).  Prompt resolution of safety 

and environmental issues is essential to complete the review of the application in a timely 

manner, regardless of the outcome of the NRC’s review of the Fukushima accident.22 There is 

simply no reason to delay consideration of all adjudicatory matters pending an unrelated NRC 

review.  Continuing with pending licensing decisions promotes efficiency while allowing for 

future Commission action in response to the events of Fukushima, once those actions have been 

identified.

3. Continuing reviews, hearings, and licensing decisions does not prevent 
implementation of rule or policy changes 

  Moving forward with licensing reviews, rulemakings, and adjudications will not 

prevent appropriate implementation of any rule or policy changes arising from the Commission’s 

ongoing evaluation of the Fukushima accident.  The topics mentioned in the Emergency Petition 

— external events, station blackout, severe accidents, control room habitability, and emergency 

preparedness — can be addressed through existing regulatory processes.  The Commission can 

modify license requirements by regulation, or order, and changes can be required for both 

applicants and licensees as appropriate.  The regulations also provide for public participation in 

these matters.23

22  As a general matter, the Commission has frequently reiterated its commitment to “the 
expeditious completion of adjudicatory proceedings.”  Statement of Policy on Conduct of 
Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 24 (1998). 

23 See 10 C.F.R. § 2.802 (permitting “any interested person” to file a petition for 
rulemaking); 10 C.F.R. § 2.206 (affording “any person” the opportunity to file a request 
to modify, suspend, or revoke a license). 
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  Under the NRC’s Rules of Practice, intervenors in ongoing hearings always retain 

the ability to file new or amended contentions, including contentions on lessons learned from 

Fukushima, if the contentions are based on new information within the scope of the proceeding.  

And, mere continuation of ongoing proceedings on pending issues is not incompatible with the 

Task Force’s ongoing review.  Thus, suspending the NRC Staff’s combined license (“COL”) 

reviews or adjudicatory proceedings is not necessary to ensure that the public will realize the full 

benefit of the ongoing regulatory reviews. 

C. New Hearing Procedures Are Not Needed

The Emergency Petition requests that the Commission “establish procedures and a 

timetable for raising new issues relevant to the Fukushima accident in pending license 

proceedings.”  Emergency Petition at 3.  Specifically, Petitioners request “a period of at least 60 

days following the publication of proposed regulatory measures or environmental decisions in 

which to raise new issues related to the Fukushima incident.”  Id.  This aspect of the Emergency 

Petition is unnecessary; the Commission’s existing rules of practice are adequate to address any 

new issues arising from the NRC’s Fukushima review.  The Commission’s rules and procedures 

provide ample opportunity for Petitioners to seek redress.  Any lessons or issues arising from 

Fukushima can be effectively addressed through existing regulatory processes — where they are 

relevant to a particular licensing review or decision and where they are timely raised.   

First, the issues raised by the Emergency Petition appear generic in nature, and 

therefore may be appropriate for a rulemaking.24  If Petitioners believe that information related to 

Fukushima warrants agency action, they may request that the NRC initiate a rulemaking under 

24  Although generic issues are best resolved through rulemaking, agencies have discretion 
to adopt new rules through adjudication or rulemaking, or both.  NLRB v. Bell Aerospace 
Co., 416 U.S. 267 (1974).
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10 C.F.R. § 2.802.  Under this provision, any person can request that the NRC issue, amend, or 

rescind a regulation.  This is the proper approach when an issue affects nuclear reactors 

generally. See, e.g., Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc.

(Pilgrim Nuclear Station & Vermont Yankee Nuclear Power Stations), CLI-07-3, 65 NRC 13, 

20-21 (2007).  Otherwise, the Commission’s well-established procedures preclude attempts to 

attack in the hearing context “generic NRC requirements or regulations,” or the expression of 

“generalized grievances about NRC policies.”  Duke Energy Corp. (Oconee Nuclear Station, 

Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999).

Members of the public may also submit enforcement petitions under 10 C.F.R. 

§ 2.206 requesting that the NRC initiate a proceeding to modify, suspend, or revoke a license, or 

take other appropriate action, where the petitioner believes that the NRC or one of its licensees 

has not adequately addressed a safety or environmental issue.  See, e.g., Petition for Emergency 

and Remedial Action, CLI-78-6, 7 NRC 400 (1978); Union of Concerned Scientists v. NRC, 920 

F.2d 50, 56 n.4 (D.C. Cir. 1990).  Anyone who seeks the suspension of a license should file a 

petition under 10 C.F.R. § 2.206 requesting that the Commission initiate enforcement action 

pursuant to 10 C.F.R. § 2.202.  Texas Utilities Electric Co. (Comanche Peak Steam Electric 

Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 67, 77-78 (1992).  Likewise, any person who 

seeks the imposition of stricter requirements than those currently applied to a facility should file 

a petition under 10 C.F.R. § 2.206. Sequoyah Fuels Corp. (UF6 Production Facility), CLI-86-19, 

24 NRC 508, 513-514 (1986).  However, to the extent the Emergency Petition is a request for 

generic agency action under 10 C.F.R. § 2.206, the request should generally be resolved through 

rulemaking.  Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), CLI-83-

21, 18 NRC 157, 160 (1983).
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Other avenues for raising issues are available to Petitioners.  As noted above, 

intervenors always retain the ability to file new or amended contentions in a hearing, including 

contentions on lessons learned from Fukushima, if the contentions are based on new information 

within the scope of a particular proceeding.  See, e.g., 10 C.F.R. § 2.309(f)(2).  Members of the 

public likewise have the ability to comment on proposed design certification rulemakings or on 

draft environmental impact statements.  See, e.g., “ESBWR Design Certification: Proposed 

Rule,” 76 Fed. Reg. 16549 (Mar. 24, 2011).  And, if an interested party believes that application 

of a particular Commission rule should be waived or an exception made for a proceeding, the 

party may petition for a waiver under 10 C.F.R. § 2.335.  The Emergency Petition, however, 

provides no basis for eliminating or revising the Commission’s rules of practice.  The NRC’s 

existing regulatory tools provide ample opportunity for members of the public to raise safety 

concerns, including lessons learned from Fukushima. 

D. The Emergency Petition Does Not Provide New Information to Justify Suspending 
Licensing Proceedings 

The primary basis provided by Petitioners for the argument that the NRC should 

suspend its review of licenses and design certifications is the affidavit of Dr. Arjun Makhijani.25

Dr. Makhijani agrees with the Commission’s approach of conducting a long-term investigation 

of the regulatory implications of the Fukushima accident, in addition to its short-term 

investigation of whether immediate actions are needed.  Makhijani Aff. at 2.  However, he 

asserts, wrongly, that Fukushima accident demonstrates “the inadequacy of NRC regulations to 

protect public health and safety and the inadequacy of NRC environmental analyses to evaluate 

25  “Declaration of Dr. Arjun Makhijani in Support of the Emergency Petition to Suspend all 
Pending Reactor Licensing Decisions and Relating Rulemaking Decisions Pending 
Investigation of Lessons Learned from Fukushima Daiichi Accident,” filed Mar. 21, 2011 
(“Makhijani Affidavit”). 
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the potential health, environmental and economic costs of reactor and spent fuel pool accidents.”  

Id. at 5.  The Emergency Petition and supporting affidavit do not demonstrate any inadequacies 

that present a risk to the public health and safety.  Any additional enhancements can be 

addressed, with appropriate priority, as a result of the Fukushima Task Force’s review.  The 

Makhijani Affidavit fails to provide a viable basis for suspending licensing and rulemaking 

activities.   

First, Dr. Makhijani overlooks NRC requirements and analyses related to co-

located reactors.  He asserts that the Fukushima accident “demonstrates that that NRC’s failure 

to evaluate the safety and environmental implications of co-locating multiple reactors was 

incorrect.”  Makhijani Aff. at 6.  He argues that “when a new reactor is to be sited at a location 

where there are existing reactors, the entire system at the site should be re-examined in addition 

to whatever additional impacts the new unit(s) might create.”  However, the NRC and applicants 

already take into account co-located reactors during the licensing process.  For example, under 

10 C.F.R. Part 50, Appendix A, Criterion 5—Sharing of structures, systems, and components,

structures, systems and components important to safety cannot be shared among units unless it is 

shown that such sharing will not significantly impair their ability to perform their safety 

functions, including, in the event of an accident in one unit, an orderly shutdown and cooldown 

of the remaining units.  In addition, for new reactor construction, 10 C.F.R. § 52.79(a)(31) 

requires an applicant for a COL intending to construct and operate a new unit on a multi-unit 

sites to provide an evaluation of the potential hazards to the structures, systems, and components 

important to safety for operating units resulting from construction activities on the new units.  

Dr. Makhijani has not pointed to any unique features of multi-unit sites that are not already 

considered by the NRC during licensing reviews. 
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Second, Dr. Makhijani asserts that Fukushima “undermines the NRC’s conclusion 

that high-density pool storage of spent fuel poses a ‘very low risk.’” Makhijani Aff. at 6.  This is 

an overly-simplistic conclusion to draw based preliminary information (at best) from a single 

event.  The design and operating conditions of spent fuel pools and their various auxiliary 

systems in U.S. nuclear facilities ensure that the design criteria of Appendix A to 10 C.F.R. Part 

50 are met.  These criteria address (1) control of releases of radioactive materials to the 

environment, (2) fuel storage and handling and radioactivity control, (3) prevention of criticality 

in fuel storage and handling, (4) monitoring fuel and waste storage, and (5) monitoring 

radioactive releases.  As a result, spent fuel pools are extremely robust structures that are 

designed to safely contain spent fuel under a variety of normal, off-normal, and hypothetical 

accident conditions (e.g., loss of electrical power, floods, earthquakes, tornadoes).26

In addition, the NRC has spent years studying in great detail the risks and 

consequences of potential spent fuel pool accidents.  The risk of beyond design basis accidents 

involving spent fuel pools was first examined as part of the landmark study described in WASH–

1400 (NUREG–75/014), “Reactor Safety Study: An Assessment of Accident Risks in U.S. 

Commercial Nuclear Power Plants” (1975).  That study found the risk involving spent fuel pools 

to be several orders of magnitude below those involving the reactor core.27  73 Fed. Reg. 46204, 

46207 (Aug. 8, 2008).  With respect to environmental impacts, the NRC has concluded that the 

environmental costs of spent fuel storage are essentially negligible.  NUREG-0575, “Final 

26  “Waste Confidence Decision Update,” 73 Fed. Reg. 59551, 59568 (Oct. 9, 2008); see 
also 75 Fed. Reg. 81037 (Dec. 23, 2010). 

27  Similarly, NUREG-1353, “Regulatory Analysis for the Resolution of Generic Issue 82, 
Beyond Design Basis Accidents in Spent Fuel Pools” (April 1989) concludes that “most 
of the spent fuel pool risk is derived from beyond design basis earthquakes, [but] this risk 
is no greater than the risk from core damage accidents due to seismic events beyond the 
safe-shutdown earthquake.”  NUREG-1353 at ES-4.
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Generic Environmental Impact Statement (FGEIS) on Handling and Storage of Spent Light 

Water Power Reactor Fuel” (August 1979); see also NUREG-1437, “Generic Environmental 

Impact Statement (GEIS) for License Renewal of Nuclear Plants” (May 1996), at 6-70 to 6-86.  

The NRC has also analyzed accident preventive and mitigative options intended to reduce the 

risks posed by the storage of spent fuel in spent fuel storage pools.  NUREG/CR-5281, 

“Value/Impact Analysis of Accident Preventive and Mitigative Options for Spent Fuel Pools” 

(March 1989).  The results of the analyses indicated that additional mitigation measures were in 

general not likely to be cost effective.  Id. at iii, viii, 47.  The Makhijani Affidavit does not 

present any information that would call into question the NRC studies and decades of operational 

experience supporting the conclusion that onsite reactor spent fuel storage presents no undue risk 

to public health and safety.

Next, Dr. Makhijani argues that the NRC must “re-examine the frequency per 

reactor per year of spent fuel pool accidents as well as the frequency of core damage events.”  

Makhijani Aff. at 7.  Dr. Makhijani then lists a number of items that, in his view, the NRC 

should consider when evaluating the lessons from the Fukushima accident.  Id. at 7-8.  However, 

the NRC’s Fukushima Task Force is already considering these issues as part of its review.  The 

NRC can clearly continue its review of applications for initial licenses, renewed licenses, and 

design certifications in parallel with the Task Force review.  If new information from that review 

demonstrates the need to revise requirements related to spent fuel pool accidents, including the 

types, probability, and consequences of spent fuel pool accidents, those changes can be 

accomplished through the NRC’s regulatory processes.  As discussed above, suspending ongoing 

proceedings and decisions is not necessary to ensure that the full benefits of the Task Force 

reviews are incorporated into the regulatory regime. 
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Dr. Makhijani also asserts that “U.S. reactors appear to have insufficient backup 

power capacity to maintain safety equipment during a prolonged severe accident.”  Makhijani 

Aff. at 8.  But, Dr. Makhijani does not challenge any specific aspect of the NRC regulatory 

structure that is alleged to be inadequate.  Under 10 C.F.R. Part 50, Appendix A, Criterion 17—

Electric power systems, reactor units must have two independent power supplies (typically diesel 

generators and batteries).  The amount of time required for backup-power availability is 

dependent on each site’s recovery strategy and is based on ensuring sufficient capacity to assure 

that the core is cooled and that containment integrity and other vital functions are maintained in 

the event of postulated accidents.  Furthermore, the Commission’s regulations in 10 C.F.R. 

§ 50.63 require that a plant be able to withstand a station blackout (SBO).  In addition, since the 

terrorist events of September 11, 2001, reactors and operating practices have been overhauled to 

mitigate severe accident scenarios such as loss of large areas of the plant due to fires and 

explosions, which include the complete loss of offsite power and all on-site emergency power 

sources.  Again, the NRC’s Task Force will review and evaluate these issues and determine 

whether there is in fact any inadequacy in current practices or regulations.  But the concerns 

identified in the Makhijani Affidavit do not justify the relief sought in the Emergency Petition.   

In his affidavit, Dr. Makhijani also asserts that “loss of power in and radioactive 

contamination of the control rooms and turbine buildings points to the need to review the piping 

and ventilation arrangements of these facilities, and the likely need to isolate them more 

thoroughly from contaminated air and water during beyond-design-basis accidents.”  Makhijani 

Aff. at 8.  Under 10 C.F.R. Part 50, Appendix A, Criterion 19—Control room, the control room 

must be safe for humans to remain there and work during both normal operations and accident 
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conditions.28  This capability includes protection from the effects of radiation, hazardous 

chemicals, fire and smoke, as well as having breathable air, heating and cooling, and other 

facilities for human comfort.  Again, while there may be lessons learned from Japan regarding 

the loss of power, there is simply no basis at this time for suspending licensing reviews.   

Lastly, Dr. Makhijani identifies three issues that, in his view, warrant further 

research: (1) effect of salt deposits from sea water on fuel cooling and criticality; (2) health 

consequences and costs of spent fuel accidents; and (3) hydrogen explosions and aircraft impact 

evaluations.  Makhijani Aff. at 9-11.  While these areas will undoubtedly be reviewed in the 

future, Dr. Makhijani does not present any information supporting suspension of ongoing 

licensing reviews, rulemakings, or adjudications based upon those issues.  If, following the 

completion of those reviews, new information or research demonstrates a need to address the use 

of sea water for emergency cooling or suggests that the costs of a spent fuel accident are 

different than those previously considered, that information can be incorporated into the NRC’s 

regulatory reviews at that time.   

At bottom, the issues raised in the Emergency Petition and supporting affidavit 

will be addressed by the NRC and the Fukushima Task Force in a deliberative and 

comprehensive manner.  The Makhijani Affidavit presents no information that warrants an 

immediate suspension of licensing proceedings.   

28  The NRC has previously enhanced its control room habitability requirements in response 
to events.  For example, NUREG-0737, “Clarification of TMI Action Plan 
Requirements” (November 1980), placed extensive requirements on control room 
designs, ventilation systems, and operator protection.  Additional requirements to deal 
with an uninhabitable control room were imposed under 10 C.F.R. Part 50 Appendix R 
(Fire Protection). 
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E. Suspending Proceedings Is Not Necessary to Comply with NEPA

The Emergency Petition also requests that the Commission conduct an analysis of 

whether the Fukushima events pose new and significant information that must be considered 

under the National Environmental Policy Act (“NEPA”).  Emergency Petition at 2.  Petitioners 

state that, even if the NRC ultimately concludes that the events at Fukushima Daiichi do not have 

a significant effect on its licensing decisions, the NRC must nevertheless follow NEPA’s 

procedures for considering the information, including preparation of an environmental 

assessment.  It is axiomatic that the NRC must comply with its NEPA obligations.  However, the 

Emergency Petition does not provide a basis for suspending ongoing adjudicatory or rulemaking 

proceedings while the NRC decides whether there is new and significant information, or whether 

any supplemental NEPA evaluations are necessary.  

Petitioners cite Marsh v. Oregon Natural Resources Council, 490 U.S. 360 

(1989), in connection with their claim that the events at Fukushima Daiichi raise “new 

information.”  However, the Marsh decision does nothing to further Petitioner’s argument for the 

relief requested.  In Marsh, the Court upheld as neither arbitrary nor capricious the decision of 

the U.S. Army Corps of Engineers not to prepare a second supplemental EIS for the Elk Creek 

Dam project in response to new information, based on the opinions of both independent experts 

and Corps experts who discounted the significance of the new information.  490 U.S. at 369.  

The determination of “significance” was an issue of fact requiring a high level of technical 

expertise, for which it was proper to defer to the informed discretion of the Federal agency.  Id.,

at 377.

Marsh therefore supports the proposition that, when new information comes to 

light, the application of the “rule of reason” to determine whether or not an EIS should be 

supplemented “turns on the value of the new information to the still pending decisionmaking 
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process.” Id., at 374.  As a result, not every piece of new information requires a supplemental 

EIS — only information that suggests impacts are significantly different from those already 

studied. See Hydro Resources Inc. (Rio Rancho, NM), CLI-01-4, 53 NRC 31, 71 (2001).  The 

new circumstance must reveal a seriously different picture of the environmental impact of the 

proposed project. Id.  The events at Fukushima Daiichi alone (a “beyond-design-basis” event), is 

not “new information” under NEPA.  NRC NEPA evaluations already consider severe accident 

consequences. A determination of whether there is any new information, significantly different 

from that already considered, will be addressed as necessary in pending environmental reviews.  

More specifically, the Petitioners’ argument that suspending all NRC licensing 

and rulemaking matters is necessary “to protect the integrity of the NEPA design-making 

process” (Emergency Petition at 28) is inconsistent with NRC regulations.  Under 

10 C.F.R. § 51.92, if a proposed action has not been taken, the NRC Staff will prepare a 

supplement to a FEIS if: (1) there are substantial changes in the proposed action that are relevant 

to environmental concerns; or (2) there are new and significant circumstances or information 

relevant to environmental concerns and bearing on the proposed action or its impacts.  A 

supplemental EIS is only needed where new information “raises new concerns of sufficient 

gravity such that another, formal in-depth look at the environmental consequences of the 

proposed action is necessary.” Private Fuel Storage (Independent Spent Fuel Storage 

Installation), CLI-06-3, 63 NRC 19, 28 (2006).  A supplemental EIS may be necessary if 

information related to Fukushima raises a previously unknown environmental concern.   

A supplemental EIS would not be necessary, however, where the new information 

amounts to mere additional evidence supporting one side or the other of a disputed 

environmental effect.  PFS, CLI-06-3, 63 NRC at 28.  Given that the NRC already considers 
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natural events (e.g., floods, hurricanes, earthquakes, tsunamis, and tornados), spent fuel pool 

safety, design basis accidents, and severe accidents as part of its licensing and design 

certification reviews, it is far from clear that the NRC’s review of events at Fukushima will 

identify a previously-unknown environmental concern that warrants supplementation of NEPA 

documents.  The Emergency Petition contains no showing that the events at Fukushima Daiichi 

are beyond those previously considered in NRC NEPA reviews.  As a result, suspension of 

pending initial license, renewed license, and rulemaking proceedings is not necessary to comply 

with NEPA.  The NRC Staff can (and will) comply with NEPA, including preparation of any 

supplemental analyses, as appropriate and in due course. 




