
•uranlumone
•"" :" ,"Investing In our energy

April 20, 2011

United States Environmental Protection Agency, Region 8 Office
Attn: Stephen S. Tuber, Assistant Regional Administrator
Office of Partnerships and Regulatory Assistance
1595 Wynkoop Street
Denver, CO 80202-1129

Re: Response to EPA Inquiry Regarding Subpart W Requirements for Christiensen
RanclIrigaray ISR (now known as Willow Creek ISR) Site

Dear Mr. Tuber:

Uranium One Americas (Uranium One) is in receipt of a request from the United States
Environmental Protection Agency's (EPA) Region 8 Office dated February 11, 2011 entitled
Subpart WJRequiriements for Christiensen Ranch/hIigaray ISR (hereinafter "Notice"). This
Notice states that "any type of uranium recovery facility that is managing uranium byproduct
material or tailings, including, but not limited to, ISR facilities, is subject to Subpart W." More
specifically regarding the scope of this Notice, EPA states:

"[t]he requirements of Subpart W specifically apply to the structures at the
uranium ISR facility which are used to manage or contain the uranium byproduct
or tailings. At ISR facilities, common names for these structures include, but are
not limited to, evaporation or holding ponds."

As a result, it appears that the focus of EPA's Request is an assertion that Uranium One's
evaporation, storage, and other associated ponds at its Willow Creek ISR facility are subject to
EPA's jurisdiction under 40 CFR Part 61, Subpart W.

40 CFR Part 61, Subpart W, entitled National Emission Standards for Radon Emissions
firom Opera-aing Mill Taelings. was promulgated to address radon emissions at active (including
standby) uranium mill tailings facilities. Thus, Subpart W applies to operators of uranium mill
tailings facilities while they are processing uranium!thorium ores and creating 1 le.(2) byproduct
material:

"The provisions of this subpart apply to owners or operators of facilities
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licensed to manage uranium byproduct materials during and following the processing of
uranium ores, commonly referred to as uranium mills and their associated tailings. This
subpart does not apply to the [final] disposal of tailings."

In accordance with Subpart W, new tailings impoundments constructed after
December 15, 1989 must comply with one of two work practice standards:1 (1)phased
disposal in lined impoundments of forty (40) acres and meet the requirements of 40 CFR
§ 192.32(a) with no more than two impoundments in operation at one time; or (2)
continuous disposal of tailings that are dewatered and immediately disposed of with no
more than ten acres uncovered at one time. Tailings facilities in existence prior to
December 15, 1989 are required to satisfy a 20 pCi/m2Is radon flux standard.

On December 31, 1991, EPA proposed to rescind another portion of its regulations
known as 40 CFR Part 61, Subpart T"as it applies to owners and operators of uraniumnmill
tailings disposal sites that are licensed by the Nuclear Regulatory Comnmission (NRC) or an
affected NRC Agreement State .... "2 EPA's proposed rescission notice included a section
specifically devoted to the question of "whether the. requirement extends to the evaporation pond
[located on top of a tailings impoundment] thereby jeopardizing the other remedial aspects of the
UMTRCA program."3 This discussion recognized that evaporation ponds play an important role
in the UMTRCA remedial action programs at uranium mill tailings sites:

"'The regulations contemplated by this notice seek to control the emission of radon-222
by requiring the installation of an earthen cover over the disposal piles as expeditiously as
practicable considering teclmological feasibility. However, there are other aspects to the
UMTRCA regulatory scheme, including the long-term maintenance of the piles (once
controlled) against erosion, and the reclamation and maintenance of
groundwater .... These actions entail the use of etaporation ponds that in some
instances... have been placed directly upon the disposal site.y4

'40 CFR § 61.252(a) (2011).
2 56 Fed. Reg. 67561., This language demonstrates that EPA acknowledges that evaporation ponds are not
to be considered as part of the class of faciiities kniown as "uraniumi mill tailings piles."
31id.
4 id. (emphasis added). The fact that evaporation ponds could be (and had been) located on top of an
inoperative tailings piles to de-water piles and assist in groundwater corrective action was made known to
EPA by American Mining Congress (AMC) negotiators during the settlement negotiations that ultimately
led to the rescission of Subpart T.
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After discussing whether evaporation ponds were to be subject to its 40 CFR Part 61, Subpart T
standard, EPA concluded:

"EPA does not intend that the expeditious radon covet" requirement extend to the areas
where evaporation ponds are located, even if on the pile itself, to the extent that such
evaporation pond is deemed by the implementing agency (NRC or an affected Agreement
State) to be an appropriate aspect to tihe overall remedial program for the particular site
involved."5

Indeed, EPA's Proposed Rule prescribed an approach to evaporation pond remediation as
follows: "the evaporation pond area may be covered to control radon after it is no longer in use
and ready for covering."s6 EPA supported this conclusion by reasoning that:

"the ponds themselves serve as an effective radon barrier, thus this decision is bolstered
by the absence of any evidence that there is a significant public health risk presented by
the radon emissions from these evaporation ponds during the period they are employed as
part of the overall remediation of the site."7

Then, on November 15, 1993, EPA promulgated a final Subpart W rule applicable to
operational NRC/Agreement State licensed uranium mill tailings facilities. In this Federal
Register notice/Final Rule, EPA responded to a number of public comments, including
conmments related to the application of Subpart W requirements to evaporation ponds. As stated
by EPA:

"EPA reiterates that the Agency does not intend the expeditious radon cover requirement
to extend to areas where evaporallon ponds are located, even if on the pile itself, to the
extent that such evaporation pond is deemed by the implementing agency...to be an
appropriate aspect of the overall remedial program for the particular site."8

Essentially, in this final Subpart W rule, EPA restated its conclusion in the Subpart T rescission
regulatory record that active evaporation ponds do not represent a significant potential radon
source term.9 Thus, it is plain from the language of EPA's administrative rulemaking records as
discussed above that Subpart W never was intended to apply to evaporation or other associated

5 Id. (emphasis added).
6 56 Fed. Reg. 67561 (emphasis added).
7.id.
s 56 Fed. Reg. 67561 (emphasis added).
9 Ad.
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ponds. Therefore, pursuant to the Supreme Court's decision in State Farm,l' it is impermissible
for EPA to engage in post hoc rationalization re-interpreting the scope of its regulatory authority
under Subpart.W after its own administrative rulemaking record concluded that Subpart W does
not apply to these ponds. Indeed, there was never any mention of Subpart W requirements
applying to evaporation ponds much less asserting that such jurisdiction applies "specifically" as
stated in EPA Region 8's February 11, 2011, letter.

Further, it is apparent that on their face neither of the work practice standards in Subpart
W are consistent with the concept of evaporation or storage ponds at either a conventional
uranium mill or an ISR facility---(1) "phased disposal" is not consistent with water in an
evaporation pond which EPA, as noted above, concluded does not present a significant risk to
public health from radon emissions and the word "disposal" suggests a "tailings disposal
facility"'." rather than a water storage facility from which water will be evaporated and the liner
will then be disposed of in an offsite, licensed "tailings disposal facility," and (2) "continuous
disposal" of de-watered tailings has even less association with evaporation or storage ponds.
Further, it also is apparent that Method 115, the designated Subpart W methodology to comply
with. measuring radon emissions from mill tailings iinpoundments, is not applicable to measuring
radon from fluid-filled evaporation or other ponds.

Unlike conventional uranium milling which involves crushing and grinding of uranium
ores and thle generation of uranium mill tailings, ISL facilities do not generate uranium mill
tailings as per UMTRCA's definition of "tailings," as incorporated by EPA in 40 CFR Part 61.12
Water stored in an evaporation pond from either active ISR operations or groundwater
restoration is not consistent with the UMTRCA definition of "tailings" as water is not part of
"the remaining portion of the metal-bearing ore from Which uranium was extracted"-the sandy
waste material containing the radioactive decay products Given that EPA's regulations in 40

1o Motor Vehicle Mfirs. Ass'n of U.S., bic, i'. State Farin Mit. Auto. Ins. Co., 463 U.S. 29, 50-51 (1983)
("It is well-established that an agency's actioni must be upheld, if at all, on the basis articulated by the
agency itself.")
1 As 10 CFR Pait 40, Appendix A, Criterion 1 states with respect to disposal cells/impoundments: "The

general goal or broad objective in siting and design decisions isperinanent isolation of tailings and
associated contaminants by minimizing disturbance and dispersion by natural forces, and to do so without
ongoing maintenance."
12 42 U.S.C. § 7911(8). "Tailings" is defined by UMTRCA and 40 CFR Part 61 as, "[t]he term 'tailings'
means the remainhig portion of a metabheartig ore after some or all ofsttch mnetal, such as wrcanhun, has
been extractel.' 0
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CFR Part 61, Subpart T incorporate the UMTRCA definition of "tailings,"'13 EPA arguably has
accepted thedistinction between tailings in a tailings pile or impoundment and water related to
uranium milling (including ISR) in an evaporation pond that may have resulted either from
processing or from groundwater restoration.

As discussed above, based on EPA's existing administrative rulemaking records and
regulatory definitions and the fact that the Willow Creek facility does not have any uranium mill
tailings impoundments, it is Uranium One's position that Subpart W does not apply to the
Willow Creek facility. Further, prior to the acquisition of the Christensen Ranch/Irigary ISR site
by Uranium One, the prior owner (COGEMA Mining, Inc.) stated in an October 8, 2008 letter:

"During the 1990-1992 radon flux testing, representatives firom EPA Region 8 were
involved in the establislunent of the sampling protocols at both Lucky Mc and Shirley
Basin .... There was at that time concurrence between EPA Region 8 and Pathfinder
Mines regarding what type of tailings material was being regulated under Subpart W and
hence required radon flux testing: solid railings generated by conventional 1ni1l ore
grinding anid tiranitnt e•t'raction from that processes ore. Sohltion Ponds at both sites
wpere anproprlatelU exchlded from the Sampling protocoI."14

Thus, based on EPA's current administrative record regarding applicability of Subpart W
generally to evaporation, storage or other associated ponds at uraniunm recovery sites and
specifically its inspection records over thirty (30) years for the Willow Creek ISR site, which are
not consistent with Subpart W being applicable to evaporation, storage or other associated ponds
at such sites, Uranium One does not believe that submission of an "approval application" for its
on-site ponds is appropriate at this time.

it should be noted that Subpart W's definition of "uranium byproduct material of' tailings" adopts
essentially the same definition of "1 le.(2) byproduct material iii Section 1 l(e) of the ABA, as amended by
UMTRCA.
14 Letter firom Tom Hardgrove, Manager, Environmental and Regulatory Affairs, COGEMA Mining, Inc.
to Charles Garlow, Attorney-Advisor, United States Environmental Protection Agency (October 8, 2008).
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If you have any questions regarding this matter, please do not hesitate to contact me at
307-234-8235, ext. 33 1. Thank you for your time and cooperation in this matter.

Sincerely,

ýJnWinter
Manager, Wyoming Environmental and Regulatory Affairs

Cc: Donna Wichers - Uranium One
Mike Griffin - Uranium One
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