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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE COMMISSION 

 
____________________________________ 
 ) 
In the Matter of ) 
 ) Docket Nos. 52-025-COL and 52-026-COL 
Southern Nuclear Operating Company ) 
 ) 
(COL Application for Vogtle Electric ) May 2, 2011 
Generating Plant, Units 3 and 4) ) 
___________________________________________ ) 

 

SOUTHERN NUCLEAR OPERATING COMPANY’S 
ANSWER TO EMERGENCY PETITION TO SUSPEND ALL PENDING REACTOR 

LICENSING DECISIONS AND RELATED RULEMAKING DECISIONS 
PENDING INVESTIGATION OF LESSONS  

LEARNED FROM FUKUSHIMA DAIICHI NUCLEAR POWER STATION ACCIDENT 
 

On April 14, 2011, a group of non-parties to this licensing proceeding1 submitted a 

Petition to the Nuclear Regulatory Commission (“NRC” or “Commission”) seeking to suspend 

all pending licensing proceedings before the NRC in response to recent events at the Fukushima 

Daiichi nuclear power plant in Japan, and filed the Petition on the electronic docket in this 

proceeding.2  Pursuant to the Order dated April 19, 2011,3 Southern Nuclear Operating Company 

(“SNC”) submits this answer to the Petition. The Petition does not meet, nor even purport to 

meet, the necessary standards of any recognized pleading or motion in an adjudicatory 
                                                 
1 Five of the groups joining in the Petition were parties to this proceeding at one time, but their only admitted 
contention has been resolved in favor of applicant and NRC Staff and the time for appeal has run. A late-filed 
contention by a subset of those groups was dismissed and is currently on appeal. Accordingly, none of the groups 
are currently parties to this proceeding.  See infra Section I of this Answer. 
2 “Emergency Petition to Suspend all Pending Reactor Licensing Decisions and Related Rulemaking Decisions 
Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident,” Docket Nos. 
52-037-COL, et al. (Apr. 14-18, 2011) (filed in Docket Nos. 52-025-COL and 52-026-COL on Apr. 14, 2011) 
(“Petition”), as amended on Apr. 18, 2011.  The Petition is styled as a “Petition,” but as demonstrated below it does 
not cite nor meet the requirements for a Petition for Hearing or to Intervene.  The Petition was purportedly filed in 
22 other licensing proceedings.  
3 Order, Docket Nos. 52-037-COL, et al. (Apr. 19, 2011) (by the Secretary of the Commission). 
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proceeding.  SNC requests that the NRC reject the Petition from the Vogtle Units 3 and 4 

Combined Operating License Application (“COLA”) proceeding outright.  The Petition fails to 

justify its request to suspend this proceeding because it does not address, nor offer facts to 

satisfy, the Commission’s standard for suspending or holding proceedings in abeyance, nor 

require an additional review under the National Environmental Policy Act (“NEPA”).4 

I. Procedural Background. 

SNC filed its COLA for Vogtle Units 3 and 4 in March 2008, referencing the AP1000 

Certified Design, which rulemaking proceeding is still ongoing before the Commission.  The 

Vogtle Units 3 and 4 COLA also references an Early Site Permit (“ESP”), which was issued by 

NRC on August 26, 2009, and resolved all site suitability and environmental issues associated 

with the construction and operation of the Vogtle Units.5   

One contention was admitted in the Vogtle Units 3 and 4 COLA proceeding, which the 

Atomic Safety and Licensing Board (“Licensing Board”) resolved by summary disposition on 

May 19, 2010.6  Since that time the contested portion of the proceeding has been terminated.7  

On November 30, 2010, the Licensing Board denied the motion of three of the Petitioners to 

reopen the record in order to submit a late filed contention.8   Although the Licensing Board’s 

                                                 
4 This Answer addresses only Petitioners’ request to suspend the above-captioned Vogtle Units 3 and 4 COLA 
proceedings, since Petitioners’ request to suspend other proceedings is not cognizable in Vogtle’s individual 
adjudicatory proceeding.  See In re Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication 
Facility), CLI-01-28, 54 NRC 393, 399 n.9 (2001) (“Savannah River”).  Similarly, while the Petition and related 
documents make several generalized claims, this Answer discusses only those claims made regarding the Vogtle 
Units 3 and 4 proceeding.  See Petition, at pp. 15-16. 
5 Early Site Permit No. ESP-004, [SNC] Vogtle Electric Generating Plant ESP Site, Docket No. 52-011 (Aug. 26, 
2009). 
6 In re So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), LBP-10-08, 71 NRC __, slip. 
op. at 2 (May 19, 2010) (granting summary disposition on only remaining contention filed by five Petitioners:  
Center for a Sustainable Coast, Savannah Riverkeeper, Southern Alliance for Clean Energy, Atlanta Women’s 
Action for New Directions, and Blue Ridge Environmental Defense League (“BREDL”)). 
7See id., slip op. at 18. 
8 In re So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), LBP-10-21, ___ NRC ___, slip 
op. at 2 (Nov. 30, 2010) (rejecting proposed new contention filed by three of the five original Petitioners:  BREDL, 
Center for a Sustainable Coast, Georgia Women’s Action for New Directions) (“Order Rejecting New Contention”). 
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decision is on appeal to the Commission, the contested portion of the proceeding remains 

terminated.9   

On January 24, 2011, the Advisory Committee on Reactor Safeguards (“ACRS”) issued 

its letter on review of the Vogtle Units 3 and 4 COLA, concluding that “[t]here is reasonable 

assurance that VEGP, Units 3 and 4, can be built and operated without undue risk to the health 

and safety of the public. The SNC COLA for VEGP should be approved following its final 

revision.”10  In March 2011, the NRC released the Final Supplemental Environmental Impact 

Statement (“FSEIS”) for the Vogtle COLA, which supplemented its environmental findings from 

the ESP, concluding that there are no environmental impacts that would preclude issuing the 

Vogtle Units 3 and 4 COLs.11   

II. The Petition Does Not Meet the Standards for Any Recognized Pleading or Motion 
in this Adjudicatory Proceeding. 

 
The Petition seeks various relief which, as applicable to the Vogtle COLA proceeding, 

amounts to requests that the NRC (1) suspend this proceeding pending completion of various 

investigations or analyses of the Japan events; and (2) establish new procedures and a new 

deadline for petitioners who are would-be intervenors in this proceeding to raise new issues 

relating to the Japan events.12  As described more fully below, however, the Petition does not 

assert a contention, satisfy the standards for reopening a closed record, or provide any other basis 

for relief in the Vogtle Units 3 and 4 COLA proceeding. 

                                                 
9 See id., slip op. at 2, 40-41; see also In re Dominion Nuclear Conn., Inc. (Millstone Power Station, Unit 3), CLI-
09-5, 69 NRC 115, 120-21 (2009) (requiring a motion to reopen the record for new contention where appeal or 
petition for review was pending before the Commission). 
10 Report on the Safety Aspects of the [SNC] [COLA] for Vogtle Electric Generating Plant, Units 3 and 4, from 
ACRS Vice-Chairman J. S. Armijo to NRC Chairman Gregory B. Jaczko (Jan. 24, 2011), at p. 1, available at 
ADAMS Accession No. ML110170006. 
11 Notice of Availability of the [FSEIS] for Vogtle Electric Generating Plant Units 3 and 4; [COLA] Review, 76 Fed. 
Reg. 16,645 (Mar. 24, 2011). 
12 Petition, at pp. 1-3. 
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 A. The Petition Does Not Meet the Necessary Standards for a Motion to Reopen 
this Closed Proceeding. 

 
As noted, the contested portion of the Vogtle COLA proceeding has been closed for 

nearly a year. The recent Licensing Board Order clearly explained that any entity desiring to 

participate in the proceeding must file a motion to reopen the record under 10 C.F.R. § 2.326.13  

Section 2.326 governs attempts to reopen closed records “to consider additional evidence,” but 

the Petition fails to even cite § 2.326, and falls decidedly short of meeting § 2.326’s substantive 

requirements, which are by design a high bar.14  The Petition does not even identify what 

“evidence” might be considered in the context of Vogtle Units 3 and 4, instead arguing the 

potential that some of the lessons learned from the event in Japan could possibly form the basis 

of a contention in this proceeding in the future.15  At best, the Petition espouses a “general 

concern” derived from the events in Japan which does not “specifically relate to the [Vogtle] 

facility or [SNC]’s Application at issue here,” and therefore cannot support a motion to reopen 

the record in this proceeding.16 

 B. The Petition Does Not Meet the Requirements for the Petitioners to 
Participate in this Adjudicatory Proceeding. 

Any individual or entity desiring to participate in the Vogtle proceeding must also meet 

the requirements in 10 C.F.R. § 2.309; the would-be party must seek to intervene in the 

proceeding and, to do so, must show standing and state an admissible contention in order to be 

                                                 
13 Order Rejecting New Contention, LBP-10-21, slip op. at 22; see also Entergy Nuclear Vermont Yankee, L.L.C. 
(Vermont Yankee Nuclear Power Station), CLI-11-02, __ NRC __, slip op. at 5 (Mar. 10, 2011). 
14 See Vermont Yankee, CLI-11-02, slip op. at 4-5 (“We consider reopening the record for any reason to be an 
extraordinary action and we therefore impose a deliberately heavy burden upon an intervenor who seeks to 
supplement the evidentiary record after it has been closed…”) (citations omitted). 
15 Petition, at p. 24 (explaining that intervenor groups could in the future be filing contentions based on “slowly-
emerging and ever-evolving information” from Japanese events).  See infra Section III.B of this Answer explaining 
that the potential for new information from the events in Japan that would be relevant to Vogtle is minimal. 
16 See Vermont Yankee, CLI-11-02, slip op. at 12.  Neither does the Petition satisfy the other requirements of 10 
C.F.R. § 2.326 such as a alleging a significant safety or environmental issue and demonstrating that a materially 
different result would be or would have been likely had the newly proffered evidence been considered initially. 
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granted party status.  As to standing, the Petition is signed by 47 separate groups or individuals – 

only five of which were previously (although not currently) parties to the Vogtle COLA 

proceeding before it terminated – although it does not seek intervention by any of these 

individuals or entities. Forty-two of the 47 listed individuals and/or groups have never been a 

party to this proceeding and provide no information as to any facts that resemble standing for the 

Vogtle COLA.   

For those five entities that were previously intervenors in the Vogtle COLA proceeding, 

the Petition likewise fails to make a claim that those entities have standing (based on new 

information or on a showing that updates a previous standing showing).17  In fact, in perhaps the 

only action acknowledging that standing is required to participate in an adjudicatory proceeding, 

one “Declaration” was filed “regarding standing.”18 This Declaration should be rejected since it 

fails to adhere to the Commission’s standards for such filings.19 Regardless, however, the 

Declaration is moot even were it valid, since both standing and an admissible contention are 

required to intervene in this proceeding, and the Petition does not state a contention of any kind.  

This problem is not one of semantics, in that the Petition is not simply missing a neat paragraph 

entitled “Contention.”20  The Petition contains no allegation, however styled, that the Vogtle 

Units 3 and 4 COLA fails to meet any applicable regulatory requirement.   

                                                 
17 Order Rejecting New Contention, LBP-10-21, slip op. at 17 (“As a general rule, it is not sufficient to seek to 
establish standing in a proceeding by merely cross-referencing the showing made in another proceeding, rather than 
making a new presentation or, at the very least, providing a submission that updates the factual information that was 
provided previously.”) (citing PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), CLI-10-7, 71 NRC __, __ (slip 
op. at 6) (Jan. 7, 2010)). 
18 See Supplement to [Petition], Docket Nos. 52-025-COL & 52-026-COL (Apr. 20, 2011), attaching Declaration of 
Willie Tomlin, Docket Nos. 52-025-COL and 52-026-COL (Apr. 18, 2011). 
19 The Declaration contains no signature, no appropriate reference that the document is being electronically signed, 
and no reference that the declarant understands that it constitutes the representations set forth in § 2.304(d).  This 
Declaration fails to comply with the NRC’s filing requirements in 10 C.F.R. § 2.304. 
20 10 C.F.R. § 2.309(f)(1) requires an admissible contention be “set forth with particularity,” and the petition must 
“show that a genuine dispute exists with the applicant/licensee on a material issue of law or fact,” including 
“references to specific portions of the application (including the applicant’s environmental report and safety report) 
that the petitioner disputes.”  The Petition does not meet any of these requirements. 
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Because the Petitioners have failed to move to reopen the record, or support their Petition 

with at least one contention, Petitioners cannot be admitted as parties to the proceeding. The 

Petition of non-parties such as Petitioners does not assert a valid claim for relief in this 

proceeding.21 

 C. The Petition Does Not Meet the Requirements for a Motion Under 10 C.F.R. 
§ 2.323. 

 
In the past, the NRC has treated filings similar to the Petition as general “motions” under 

10 C.F.R. § 2.323.22  The Petition, however, does not purport to be a “motion,” and nowhere 

cites § 2.323.  Regardless of how the Petition is characterized, it fails to satisfy the most basic 

requirements of a motion under NRC’s procedural rules. Under § 2.323(a), “[a] motion must be 

made no later than ten (10) days after the occurrence or circumstance from which the motion 

arises.”  The Petition is substantially untimely under this standard.  The filing was not complete 

until April 20, 201123 and purports to be based on the appointment by the Commission of the 

Task Force to Conduct a Near-Term Evaluation of the Need for Agency Actions following the 

events in Japan (“Task Force”).  The NRC announced the creation of its Task Force to “conduct 

both short- and long-term analysis of the lessons that can be learned from the situation in Japan” 

on March 23, 2011,24 28 days before the filing.  The Petition cannot be construed as an 

admissible motion, since it is blatantly untimely.  Also under § 2.323(b), “[a] motion must be 

rejected if it does not include a certification by the attorney or representative of the moving party 

                                                 
21 See In re Metro. Edison Co., CLI-83-25, 18 NRC 327, 333 (1983) (untimely intervention petitioner has no status 
to file second motion concurrently, to disqualify commissioner). 
22 See In re Pacific Gas & Elec. Co. (Diablo Canyon Power Plant Indep. Spent Fuel Storage Installation), CLI-02-
23, 56 NRC 230, 237 (2002) (“Diablo Canyon”); In re Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; 
Catawba Nuclear Station, Units 1 & 2), CLI-01-27, 54 NRC 385, 388 n.1 (2001) (“McGuire”). 
23 Although the Petition itself was filed on April 14, 2011, it has been subsequently corrected and the supporting 
declaration was not filed until April 20, 2011.  See Supplement to [Petition] (filed Apr. 20, 2011), attaching 
Declaration of Dr. Arjun Makhijani, Docket Nos. 52-025 & 52-026 (dated Apr. 19, 2011) (“Makhijani 
Declaration”). 
24 NRC Press Release, No. 11-055, “[NRC] Directs Staff on Continuing Agency Response to Japan Events; Adjusts 
Commission Schedule” (Mar. 23, 2011). 
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that the movant has made a sincere effort to contact other parties in the proceeding and resolve 

the issue(s) raised in the motion.”  The Petition contains no such certification, nor was the 

undersigned contacted in an effort to resolve the issues raised.25   

Section 2.323 also contemplates motions being filed by a “party” to the proceeding,  or at 

least a participant who has filed for intervention but whose party status has yet to be 

determined.26  None of petitioners are parties or such participants in the Vogtle COLA 

proceeding, as explained infra in Sections I and II.B.  The Petition cannot be accepted as a 

motion because it fails to meet the applicable requirements. 

III. In Addition to the Petition’s Procedural Failures, the Petition Fails to Satisfy the 
Substantive Standards to Suspend the Vogtle Units 3 and 4 COLA Proceeding.  

  
Apparently recognizing the impropriety of the filing of the Petition on the Vogtle Units 3 

and 4 COLA docket, the Petitioners appear to characterize the request to suspend as a 

generalized request that the Commission exercise its emergency “supervisory authority.”27  The 

Petition does not support suspension of the Vogtle proceeding. 

 A. The NRC’s Standards for Suspending a Licensing Proceeding Require a 
Showing of “Immediate Threats to Public Health and Safety.” 

The Commission has established clear standards for determining when to suspend 

proceedings awaiting conclusion of generic Commission determinations on lessons learned from 

exceptional events.  The factors the Commission considers upon a request to suspend 

proceedings after discrete events are as follows: 

                                                 
25 In re Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), CLI-08-29, 68 NRC 899, 
899 n.12 (2008) (“We reject the motion on the grounds that WestCAN counsel failed to comply with the 
certification requirements of 10 C.F.R. § 2.323(b) regarding consultation with opposing counsel (an error counsel 
repeatedly committed before the Board), and also failed to ‘state with particularity the grounds’ for the motion, as 
likewise required under 10 C.F.R. § 2.323(b).”). 
26 See § 2.323(b)-(d) (referring to “a party,” and “the moving party,” “other parties in the proceeding,” and “all 
parties”); Metro. Edison Co., CLI-83-25, 18 NRC at 333. 
27 Petition, at p. 22. 
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[W]e consider whether moving forward with the adjudication will jeopardize the 
public health and safety, prove an obstacle to fair and efficient decisionmaking, or 
prevent appropriate implementation of any pertinent rule or policy changes that 
might emerge from our important ongoing evaluation of … policies.28 

The Commission has further explained that in order to warrant suspension, the showing must rise 

to the level of “extraordinary cause” and has recently confirmed that it “continue[s] to consider 

suspension of licensing proceedings a drastic action that is not warranted absent immediate 

threats to public health and safety.”29  Immediacy is a key aspect of this analysis, and the 

Commission has repeatedly refused to suspend proceedings when the actual threat alleged was 

not currently, or imminently going to be, present at the subject site.30 

In accordance with these standards, the Commission has consistently denied requests to 

suspend its licensing proceedings based on a precipitating event, even a major event, without a 

showing justifying the suspension in the proceeding as to which suspension is sought.  Events 

similar to the recent events in Japan have not given rise to the suspension of proceedings; the 

Commission denied similar petitions to suspend proceedings pending its full-scale review of the 

September 11, 2001 terrorist attacks and the 1986 accident at the Chernobyl power station in the 

Ukraine, USSR.31  In response to the September 11, 2001 terrorist attacks, for example, the State 

of Utah asked the Commission to suspend the licensing proceeding for a proposed Independent 

Spent Fuel Storage Installation (“ISFSI”) pending its regulatory review, arguing that the ISFSI 

                                                 
28 In re Private Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-01-26, 54 NRC 376, 380 (2001) 
(“PFS ISFSI”). 
29 In re Petition for Rulemaking to Amend 10 C.F.R. § 54.17(c), CLI-11-01, __ NRC __, slip op. at 3 (Jan. 24, 2011) 
(citing AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, 68 NRC 461, 484-85 
(2008)). 
30 PFS ISFSI, CLI-01-26, 54 NRC at 378; Diablo Canyon, CLI-02-23, 56 NRC at 238-39.    
31 PFS ISFSI, CLI-01-26, 54 NRC at 381 (September 11, 2001 terrorist attacks); In re Potential Implications of 
Chernobyl Accident for All NRC-Licensed Facilities, DD-87-21, 26 NRC 520 (1987).  The Three Mile Island 
Accident (“TMI”) is not an analogous event to those in Japan.  TMI was rooted in operator error rather than an 
external event, in contrast to the events in Japan, which were rooted in a natural disaster.  The TMI accident 
occurred at a plant operating under the NRC’s regulations, whereas here the affected plant is not an NRC-licensed 
facility. The NRC’s regulatory reaction to TMI should not control its reaction to the Japan events.   
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would make an attractive target for terrorists, and the State of Utah also asked that a late-filed 

contention be admitted in that proceeding regarding the terrorist risk.  The Commission refused 

to suspend the proceeding, stating: 

We find that the relief requested in Utah’s petition – immediately staying these 
proceedings – is not necessary or appropriate at this time. Because the facility 
cannot possibly be in a position to receive spent fuel shipments for more than 2 
years, there is no immediate threat that this facility can be a target for terrorists. In 
the meantime, the Commission has undertaken a top-to-bottom review of its 
regulations concerning physical protection of all licensed facilities and materials 
to determine if any revisions should be made in light of the September 11, 2001 
events. As the following discussion shows, the threat of terrorist attacks against 
the proposed ISFSI can and will be properly addressed without halting the 
licensing adjudication.32  

Similarly, after the Chernobyl incident, in a Director’s Decision, a request to “suspend the 

granting of operating licenses for facilities under construction in the United States” until the 

Commission completed its final report on Chernobyl was denied, largely because the 

Commission’s draft report findings indicated a lack of similarity between Chernobyl and U.S. 

plants.33   

 The Petition cites the Commission’s actions after the Three Mile Island (“TMI”) 

accident.  After TMI, the NRC did not suspend licensing adjudications pending its review, but 

allowed them to continue, while the Commission reserved for itself the final decision on whether 

a license or permit should issue while its TMI review was pending.34  In the 30 years since TMI, 

the Commission developed its particular standards for suspending proceedings, which it clarified 

after the September 11, 2001 terrorist attacks in PFS ISFSI and companion cases, and has 

consistently followed since.35  Under this currently controlling standard, the Commission has 

                                                 
32 PFS ISFSI, CLI-01-26, 54 NRC at 378.  
33 Potential Implications of Chernobyl, DD-87-21, 26 NRC at 523. 
34 See Interim Statement of Policy and Procedure, 44 Fed. Reg. 58,559 (Oct. 10, 1979).  The NRC did not employ 
the PFS ISFSI standard, including the requirement that threats to public health and safety be immediate, after the 
TMI accident.   
35 See supra note 28 and accompanying text.   
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considered potential license issuance as a part of requests to suspend proceedings, and has not 

withheld license issuances.36  Since TMI, both after the September 11, 2001 terrorist attacks and 

after Chernobyl, the Commission did undertake an investigation similar to the review that the 

Petitioner’s seek here, and it did so without finding it necessary to suspend licensing 

proceedings, including license issuances, in the meantime. 

 B. The Petition Does Not Show Any Threat to Public Health and Safety from 
Issuing the Vogtle Units 3 and 4 COL. 

 
The Petition contains only cursory, facial analysis of the events in Japan, and fails to state 

any threat to public health and safety related to continuation of the Vogtle Units 3 and 4 COLA 

proceeding or issuance of the Vogtle Units 3 and 4 COL.  The planned Vogtle Units 3 and 4 and 

the units at the Fukushima Daiichi site are of completely different designs.  The AP1000 design 

proposed for Vogtle Units 3 and 4 features passive safety systems that are not included in the 

design of the Fukushima units.  These passive systems rely on the natural forces of gravity, 

natural circulation and compressed gases to prevent overheating, in contrast to the reliance on 

active components such as diesel generators and pumps by the Fukushima reactors.37  The 

AP1000 also has a significantly lower core damage frequency than the Fukushima reactors.38  

                                                 
36 See Diablo Canyon, CLI-02-23, 56 NRC at 238-39 (“There certainly is no reason to believe that any danger to 
public health and safety would result from mere continuation of this adjudicatory proceeding. The instant licensing 
proceeding is in its early stages and, even if the NRC approves the requested ISFSI license, construction is not 
scheduled to begin until early 2004 and loading of the first casks will not occur until 2006.”) (original emphasis 
removed; emphasis added); Oyster Creek, CLI-08-23, 68 NRC at 485 (“We declined to suspend the Diablo Canyon 
independent spent fuel storage installation license proceeding pending the post-9/11 security review, citing the 
public’s interest in expeditious resolution of adjudicatory matters. But we also reasoned that, should the review 
result in security enhancements for spent fuel storage facilities, those enhancements could be implemented at Diablo 
Canyon even after the license issued. Similarly, we expect licensees and license renewal applicants to adjust their 
aging management programs to reflect lessons learned in the future...”) (emphasis added). 
37 Westinghouse AP1000 Design Control Document, Rev. 18, Tier 2, Chapter 1, at 1.9-41 (“AC electrical power is 
not needed to establish or maintain a plant safe shutdown condition for the AP1000. ... In addition, two nonsafety-
related standby diesel generators are provided as alternate sources of electrical power to nonsafety-related active 
systems that provide a defense-in-depth function.”). 
38 The AP1000 PRA demonstrates a very low risk profile in which there are no critical operator actions and no 
nonsafety-related system is of high risk importance.  See [FEIS] for an [ESP] at the Vogtle Electric Generating Plant 
Site, NUREG-1872, Table 5-16, which shows that the core damage frequency of the AP1000 at each of four 
proposed U.S. sites is 2.4x10-7.  See also Westinghouse AP1000 Design Control Document, Rev. 18, Chapter 19 
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Also, the AP1000 design provides for a 72-hour coping capability without AC power and 

multiple ways to maintain core and spent fuel pool capabilities beyond 72 hours by only needing 

to apply additional limited resources.39  The dissimilarity between Vogtle Units 3 and 4 and the 

Fukushima units does not end there.  The site characteristics are wholly distinct – the Fukushima 

site is coastal, while Vogtle is situated inland, with the developed portions of the site having 

ground surface elevations of approximately 220 feet above Mean Sea Level.40   

The dissimilarity between the reactor and site at the cited event and the one(s) subject to 

the request for suspension are a factor in determining whether suspension is appropriate.41  While 

the Petition acknowledges that the events precipitating the problems at the Fukushima plant were 

a magnitude 9.0 earthquake and tsunami, the Petition offers no credible argument that there is 

risk associated with either of those events at Vogtle.  The risk of a tsunami at the Vogtle site was 

evaluated in the ESP, and the Staff concluded that “[t]he VEGP site is not affected by probable 

maximum tsunami,” largely because of the site’s elevation and location approximately 100 miles 

and 150 river miles inland from the coast.42  The Petition makes no claim (nor could one be 

supported) that any significant or new information related to a tsunami will affect the Vogtle site. 

                                                                                                                                                             
“Probabilistic Risk Assessment,” at § 19.1.5.  Additionally, nonsafety-related system availability controls are 
applied to the AP1000 for the purposes of providing defense-in-depth and investment protection.  Id. 
39 See Westinghouse AP1000 Design Control Document, Rev. 18, Tier 1, Chapter 2 “System Based Design 
Descriptions and ITAAC;” see also Vogtle Units 3 and 4 COLA, Part 2, Final Safety Analysis Report, § 1.9.5.1.5, 
“Station Blackout,” at 1.9-7 (“The AP1000 is a passive design and does not rely on offsite or onsite ac sources of 
power for at least 72 hours after an SBO event, as described above.”). 
40 Vogtle ESP FSER, NUREG-1923, at 2-82, 2-87, 2-94 (July 2009); [FEIS] for an [ESP] at the Vogtle Electric 
Generating Plant Site, NUREG-1872, Vol. 1, at 2-14 (Aug. 2008). 
41 See Potential Implications of Chernobyl, DD-87-21, 26 NRC at 523 (“With respect to the Petitioners’ request that 
the NRC suspend the granting of operating licenses for facilities under construction until completion of the final 
report, this request is denied. As discussed above, the steam explosion in the reactor core, which ruptured the reactor 
core and the surrounding building, was caused by a nuclear physics design vulnerability specific to the RBMK 
reactor. On that basis and because of other factors discussed above, I find that the contention of the Petitioners 
concerning the suspension of the granting of operating licenses to facilities under construction is without merit.”). 
42 Vogtle ESP FSER, NUREG-1923, at 2-86, 2-120 to 2-126. 
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As to the earthquake risk, the Petition misleadingly states that the Vogtle reactors “lie in 

an area prone to seismic activity” and states the “earthquake risks” at the site “must be 

assessed.”43  These statements are contrary to the unchallenged findings in the Vogtle ESP Site 

Safety Analysis Report (“SSAR”), which, employing the updated 200+ year seismic catalog, 

show no earthquakes within the Vogtle site boundary and only a small number of magnitudes 

3.99 or less within a 25 mile radius of the site.44   

The Petition further ignores the analysis of the seismic characteristics of the Vogtle site 

contained in the ESP SSAR and NRC’s Final Safety Evaluation Report (“FSER”).45  

Specifically, the seismic analysis of the Vogtle 3 and 4 site was included in SNC’s ESP 

Application, reviewed by the NRC Staff and evaluated in the FSER, and was one of the hearing 

topics before the ESP Licensing Board at the ESP Mandatory Hearing.  The Licensing Board 

devoted nearly fifteen pages of its Second and Final Partial Initial Decision recommending 

issuance of the Vogtle ESP to a discussion of the evidence and analysis related to seismic issues, 

ultimately concluding “that a preponderance of the evidence in the record before us supports the 

conclusion that the site, as modified with the proposed backfill, has seismic characteristics that 

meet the agency’s regulatory requirements.”46  This finding is final for the purpose of the Vogtle 

COLA.47  

It is important to recognize that the Vogtle Units 3 and 4 seismic analysis just described 

was completed using state of the art methodology.  Petitioners offer no explanation of what 

aspect of this seismic analysis they claim should be (re)assessed “in light of” the events at 

                                                 
43 Petition, at p. 16. 
44 Vogtle SSAR, Revision 5 (Dec. 2008), at § 2.5.1. 
45 Vogtle ESP FSER, NUREG-1923, at §§ 2.5, 3.7; Petition, at pp. 16-17 (citing NUREG-1923, at § 2.5). 
46 In re So. Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), LBP-09-19, 70 NRC 433, 533, 520-534 
(2009). 
47 10 C.F.R § 52.39. 
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Fukushima, and certainly identify no threat to health and safety that the Vogtle ESP seismic 

analysis failed to address or addressed incorrectly.  Not only does the Petition fail to state any 

threat to public safety and health related to the seismic analysis, but it also fails to cite (or 

support) the basis for reopening the findings relating to the seismic evaluation that were clearly 

resolved in the ESP, and are now therefore considered final by the Commission.48 

In sum, no basis exists to suspend the Vogtle COLA proceeding, when the Vogtle ESP – 

which is already issued – analyzed issues surrounding both key types of natural disasters 

responsible for the Fukushima events and concluded that they pose no threat to public health and 

safety at the Vogtle site.  This is especially true where, as here, the Vogtle ESP is recent and 

benefits from state of the art technology and science. 

C. The Petition’s Unsupported Assertions Do Not Allege “Immediacy.” 

The Petition’s argument that Fukushima and Vogtle share the characteristic of multiple 

units at a single site not only ignores the above-referenced significant differences between the 

Vogtle and Fukushima sites and the designs of the reactors, it misses the key requirement that a 

suspension of a licensing proceeding be based on “immediate threats to public health and 

safety.”49  The Petition’s assertions contain absolutely no allegation of any immediate threat to 

public health and safety and do not warrant a suspension of this licensing proceeding. 

Vogtle Unit 3 will not go online until 2016, five years from now.  Other than limited 

construction pursuant to a Limited Work Authorization, construction will not even begin until 

after the COL is issued, which at the earliest will occur in the late Fall of 2011, roughly six 

months from now.  There obviously is no immediate risk to the public from the commencement 

                                                 
48 10 C.F.R. § 52.39. Importantly, the exceptions to the ESP’s finality allow reopening of such resolved issues in 
certain situations where new or additional information has been “provided” or significant new information has been 
“identified.” 10 C.F.R. § 52.39(c). The Petition neither “provides” nor “identifies” any such new information. 
49 Rulemaking to Amend 10 C.F.R. § 54.17(c), CLI-11-01, slip op. at 3 (citing Oyster Creek, CLI-08-23, 68 NRC at 
484-85). 
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of construction of nuclear power plants.  NRC precedent has consistently assessed threats in the 

context of suspending proceedings in terms of the harm from continuing the adjudication – in 

other words, in order to suspend a proceeding the Petition must show that the harm results from 

allowing the adjudication to continue.50  Here, an alleged, and unsupported, threat years in the 

future simply does not meet the requirement of immediacy, and is therefore due to be rejected. 

D. Continuing the Vogtle Units 3 and 4 COLA Proceeding Will Not Obstruct 
Fair and Efficient Decisionmaking or Prevent Appropriate Implementation 
of Any Pertinent Rule or Policy Changes. 

 
 As the Commission has noted, suspending a proceeding is an “obstacle to fair and 

efficient decisionmaking. As always, we balance the applicants’ and licensees’ interest in a 

prompt decision on their application against the petitioners’ interest in an opportunity for a 

hearing.”51  SNC submitted its COLA over three years ago, and approaches the final stages of 

review.  Suspending this proceeding would deny SNC a prompt decision on its application 

through an eleventh-hour delay.   

 In contrast, Petitioners have already had an opportunity for hearing in this proceeding, 

and the resulting contested issues were litigated to final completion.  Petitioners’ interest in an 

opportunity for hearing is, at this late date, limited to new information of such import that it 

could justify reopening the Vogtle Units 3 and 4 COLA record, a high bar that the Petition does 

not purport to meet.52  Given the NRC’s interest in sound case management, the Commission 

should not deny SNC prompt resolution on the unfounded, speculative presumption that at some 

                                                 
50 PFS ISFSI, CLI-01-26, 54 NRC at 378 (“Because the facility cannot possibly be in a position to receive spent fuel 
shipments for more than 2 years, there is no immediate threat that this facility can be a target for terrorists.”); Diablo 
Canyon, CLI-02-23, 56 NRC at 238-39 (“There certainly is no reason to believe that any danger to public health and 
safety would result from mere continuation of this adjudicatory proceeding.”) (emphasis in original). 
51 Diablo Canyon, CLI-02-23, 56 NRC at 239. 
52 See supra Section II.A of this Answer. 
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point in the future Petitioners will be able to make such a showing, especially since Petitioners 

themselves have not even attempted to do so.   

 Allowing this proceeding to continue also allows for appropriate implementation of any 

pertinent rule or policy changes that may develop in the future out of the NRC’s consideration of 

the events in Japan.  As demonstrated above, it is unclear what lessons learned from Japan would 

even be applicable to Vogtle Units 3 and 4.  But, presuming some were to emerge, the 

continuation of this proceeding and eventual issuance of the COL does not prevent their 

implementation.  For instance, the NRC can issue an order to modify existing licenses or amend 

its regulations or issue new regulations applicable to applicants and licensees.53  There is even an 

adequate margin of time to implement any changes the NRC may require before Vogtle Units 3 

and 4 become operational. 

 Similarly, the NRC should deny the Petition’s request for a new, additional 60-day period 

to “raise new issues” relating to the Japan events following publication of the NRC’s proposed 

regulatory measures or environmental decisions.54  The NRC’s regulations already govern 

motions to reopen the record and late-filed contentions.55  There is no justification for 

sidestepping those regulations here.  That intervenors have limited resources, and less resources 

                                                 
53 See Diablo Canyon, CLI-02-23, 56 NRC at 240; Savannah River, CLI-01-28, 54 NRC at 400; PFS ISFSI, CLI-01-
26, 54 NRC at 383-84; see generally 10 C.F.R. § 50.109 (“Backfitting is defined as the modification of or addition 
to systems, structures, components, or design of a facility; or the design approval or manufacturing license for a 
facility; or the procedures or organization required to design, construct or operate a facility; any of which may result 
from a new or amended provision in the Commission’s regulations or the imposition of a regulatory staff position 
interpreting the Commission’s regulations that is either new or different from a previously applicable staff 
position…”); see also, e.g., In re All Power Reactor Licensees and Research Reactor Licensees Who Transport 
Spent Nuclear Fuel; Order Modifying License (Effective Immediately), 75 Fed. Reg. 79,423 (Dec. 20, 2010) (“[T]he 
Commission has determined that certain additional security measures are required to be implemented by licensees as 
prudent, interim measures, to address the current threat environment in a consistent manner. Therefore, the 
Commission is imposing requirements, as set forth in Attachment 2 of this Order, on all licensees identified in 
Attachment 1 of this Order.”). 
54 See Petition, at p. 3. 
55 10 C.F.R. §§ 2.309, 2.326. 
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than the NRC, to evaluate information is hardly a unique result of the events in Japan.56  To the 

extent any inconsistent Licensing Board decisions were to result from Japan-based attempts to 

admit new contentions, the Commission can address that through its existing processes, by either 

review of the Licensing Board decisions, or accepting questions certified from Licensing 

Boards.57  Also, the Commission will have an opportunity to address any Japan related issues it 

feels necessary in the Vogtle Units 3 and 4 COLA mandatory hearing, later this summer.  In 

addition, to the extent the NRC were to undertake a rulemaking in response to the Japan events, 

Petitioners would have an opportunity to comment in that rulemaking proceeding.58 

IV.  Supplemental NEPA Documentation is Not Required. 

 Contrary to Petitioners’ assertion, the Fukushima Daiichi accident does not constitute 

new and significant information and therefore does not warrant the preparation of a supplemental 

environmental impact statement (“SEIS”), pursuant to NEPA.59   The NRC Staff has already 

completed a comprehensive analysis of environmental impacts associated with the issuance of 

the ESP and now the COL.  NRC’s detailed review is documented in its FEIS for the ESP, 

NUREG-1872, published in August of 2008.  Pursuant to NRC’s NEPA regulations, because the 

COLA references the ESP, the NRC Staff issued an FSEIS for this COL proceeding in March 

2011, NUREG-1947.    

Petitioners contend that, by and through NRC’s creation of the Task Force, NRC has 

conceded that the information learned “could have a significant effect on its regulatory program 

and the outcome of its licensing decisions for individual reactors.”60  Thus, according to 

                                                 
56 Petition, at pp. 23-24; McGuire, CLI-01-27, 54 NRC at 391. 
57 Petition, at pp. 23-24; see 10 C.F.R. §§ 2.311, 2.323(f). 
58 10 C.F.R. §§ 2.804, 2.805.  Petitioners could also file a petition for rulemaking (§ 2.802), or, if applicable, a 
request for enforcement action under 10 C.F.R. § 2.206. 
59 See Petition, at pp. 26-28. 
60 Id. at 26-27. 
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Petitioners, suspension of this proceeding is necessary until NRC prepares another SEIS 

addressing the information that may be obtained by the Task Force.61  Petitioners further contend 

that even if NRC concludes such an SEIS is not required, NEPA procedures require NRC to 

prepare an environmental assessment (“EA”).62  Each of Petitioners’ assertions is without merit 

and incorrectly assesses the timing and circumstances under which NRC is required to consider 

new and significant information under NEPA. 

A. NEPA Analysis of Potential Accidents. 

Accidents comparable to the Fukushima Daiichi accident and severe accident mitigation 

design alternatives (“SAMDAs”) have already been considered during NRC’s NEPA review for 

the COLA.63  Petitioners have failed to identify any basis for suggesting that the evaluation of 

these severe accidents already performed in this proceeding was incorrect.  Moreover, Petitioners 

have presented no evidence that the accidents at Fukushima Daiichi have resulted in any 

environmental impacts greater than those already postulated in the environmental assessment of 

severe accidents and SAMDAs for Vogtle Units 3 and 4.64   

Despite the fact that accidents similar to the one in Fukushima Daiichi have already been 

considered in the NEPA analysis for Vogtle Units 3 and 4, Petitioners nevertheless assert that 

NRC must now prepare a supplemental EIS or EA specifically assessing the significance of the 

Fukushima Daiichi accident.65  As discussed more fully below, Petitioners’ assertion is 

unfounded.  

                                                 
61 Id. at 26-28. 
62 Id. at 27. 
63 See, e.g., 10 C.F.R. § 51.75(c)(2); see also,  ESP FEIS, NUREG-1872, at § 5.10. 
64 See Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 374 (1989) (providing that agencies must determine 
whether new information or circumstances are sufficient to demonstrate “that the remaining action will affect the 
quality of the human environment in a significant manner or to a significant extent not already considered”) 
(internal citation omitted) (emphasis added). 
65 Petition, at p. 4 n.2, and p. 27. 
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B. NRC’s Requirements for Preparing a Supplemental NEPA Analysis. 

 NRC’s NEPA regulations require the Staff to prepare an SEIS in an ongoing licensing 

proceeding only if there are (1) substantial changes in the proposed action that are relevant to 

environmental concerns, or (2) significant new circumstances or information relevant to 

environmental concerns that bear on the proposed action or its impacts.66   To be “new,” the 

information must not have been (1) considered in the preparation of the EIS, or (2) generally 

known and available during the preparation of the EIS.   Here, while the individual and particular  

incident at the Fukushima facility may meet this standard, the consequences of seismic events 

and tsunami at Plant Vogtle were (1) already considered in the EIS and (2) available to NRC 

during the preparation of the EIS.  Accordingly, the environmental impacts of the specific  

Fukushima event do not satisfy the applicable definition of “new.”   

Similarly, to be “significant,” information must present a “seriously different picture” of 

the environmental impact of the proposed project from what was previously considered.67  Thus, 

NRC’s regulations provide the process for the Staff to consider whether an SEIS is required.    

As the Supreme Court has recognized, “an agency need not supplement an EIS every time new 

information comes to light after the EIS is finalized. To require otherwise would render agency 

decision-making intractable, always awaiting updated information only to find the new 

information outdated by the time a decision is made.”68 For the same reasons stated above, the 

Fukushima events are not “significant” within this standard because the scope of environmental 

                                                 
66 See 10 C.F.R. §§ 51.72(a), 51.92(a). 
67 Wisconsin v. Weinberger, 745 F. 2d 412, 420 (7th Cir. 1984). 
68 Marsh, 490 U.S. at 373 (citations omitted).   Petitioners cite Marsh for the proposition that an agency must 
consider new and significant information to determine whether additional environmental impacts should be 
considered.  Notably, however, in Marsh, the Supreme Court upheld the Corps’ decision not to prepare an SEIS, 
finding that the information considered by the Corps was not significant and therefore did not warrant preparation of 
an SEIS.  Id. at 385.     



  
 

 
19 

impacts to be evaluated at Plant Vogtle in light of these events would not present a seriously 

different picture than that already addressed in the EIS.69  

Essentially, Petitioners have failed to show how NRC’s regulations which already require 

NRC to consider significant new information are insufficient.  Consequently, Petitioners have 

failed to justify the suspension of this proceeding to conduct an additional NEPA analysis.     

C. The Task Force Has Not Generated Any Information. 

An EIS need not be supplemented merely because NRC is investigating the implications 

of the Fukushima Daiichi accident.  “It is not enough that the information may be worthy of 

further inquiry or may be considered important research.”70   Instead, a supplemental EIS need 

only be prepared to address something relevant to environmental concerns and bearing on the 

proposed action or its impacts.   As Petitioners explain, NRC has indeed created a Task Force to 

analyze the short and long-term effects of the Fukushima Daiichi accident.  However, the Task 

Force has not issued any formal findings of fact or identified other information that could in any 

way affect NRC’s decision-making procedures for individual reactors.   

Indeed, the Petition is devoid of even one fact discerned from the accident that warrants 

additional consideration by NRC.  As such, there is no information – much less “new and 

significant information” – in existence to justify Petitioners’ request to suspend this proceeding 

at the current time.  In short, Petitioners only speculate about the potential ultimate findings of 

the Task Force and then conclude that those unknown findings will necessarily warrant the 

supplementation of NRC’s EIS.   

                                                 
69 Cf. In re So. Nuclear Operating Co. ([ESP] for Vogtle ESP Site), LBP-07-03, 65 NRC 237, 271-73 (2007) (at the 
early site permitting stage for Vogtle Units 3 and 4, holding that pending information should not and cannot be 
adequately assessed or constitute materially different and/or new and significant information warranting the 
supplementation of an EA). 
70 Wisconsin v. Weinberger, 745 F.2d at 420. 
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 Petitioners have presupposed what potential new information “could” be revealed by the 

Task Force and what effect such information may have.  Petitioners’ hypotheses should not, and 

indeed cannot, provide a basis upon which the Commission determines the presence of new and 

significant information.  Absent such a showing, it would be inappropriate to suspend this and 

other proceedings in order to create an “open-ended placeholder” for potential future contentions 

or motions to reopen the record based on nothing more than the presumption that NRC staff will 

fail to follow its own regulations and/or that the Task Force will, at some point in the future, 

discover information in any way useful to NRC in its licensing procedures.71  

D. Preparation of a New NEPA Analysis Is Not Required. 

 Lastly, Petitioners make the bald assertion that the determination of whether new 

information is sufficiently significant to warrant an SEIS must be based on an EA.  Again, 

Petitioners assertions are wholly erroneous.  NEPA does not require NRC to generate an EA or 

any other NEPA-document as part of its assessment of whether information is significant for 

purposes of supplementing an EIS.72  Petitioners’ argument for an EA ignores NRC’s existing 

process by which it determines whether an SEIS is required to an existing NEPA effort.  The 

obligation to conduct a NEPA analysis in the first instance is triggered by a “major Federal 

                                                 
71 See In re So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 & 4), LBP-09-3, 69 NRC 139, 158 
(2009); see also Private Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-01-9, 53 NRC 232, 235 
(2001) (noting that the facility will not be licensed unless the NRC finds it meets the applicable NRC policy and 
stating that “in the absence of evidence to the contrary, the NRC does not presume that a licensee will violate agency 
regulations wherever the opportunity arises”).     
72 See Marsh, 490 U.S. at 379 (upholding an agency’s decision not to supplement an EIS based on the agency’s 
supplemental information report); Hodge v. Abraham, 300 F.3d 432, 446 (4th Cir. 2002) (holding that an agency is 
entitled to conduct a preliminary inquiry to determine whether changed circumstances are significant); Idaho 
Sporting Cong. Inc. v. Alexander, 222 F.3d 562, 566 (9th Cir. 2000) (finding that an agency may use “non-NEPA 
environmental evaluation procedures” to determine whether supplementation of an EA or an EIS is necessary); 
Airport Impact Relief v. Wykle, 192 F.3d 197, 209 (1st Cir. 1999) (“[A] federal agency need not perform the detailed 
environmental analysis of an [S]EIS before it can determine that no [S]EIS need be prepared. Such a requirement 
would eliminate the threshold requirements of the regulations in favor of a full ... SEIS in every case.”); See 
generally Daniel R. Mandelker, NEPA Law and Litigation, § 10:49, at 10-171 (2008) (“An agency does not have to 
prepare an environmental assessment as the basis for deciding to prepare a supplemental impact statement.  It may 
instead rely on a ‘non-NEPA’ document, such as a supplementary report or a reevaluation, as the basis for making 
this decision.”). 
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action.”73  Accordingly, NRC’s NEPA obligation was triggered when it considered issuing an 

ESP and COL for Vogtle Units 3 and 4.  NRC has and is currently discharging that duty by 

analyzing the impacts of the proposed federal action.  Petitioners’ assertion that a separate EA is 

required amounts to a request to perform multiple NEPA analyses for the same Federal action.  

This is directly contrary to NEPA, which requires NRC to “include . . . a detailed statement by 

the responsible official” with its decisions.74   Because the Fukushima events can in no way be 

considered a Federal action, and because no new Federal action beyond issuance of the ESP and 

the [expected] issuance of the COL has occurred in this proceeding, there is no basis for a brand 

new NEPA analysis.  Instead, as noted above, NRC regulations only require preparation of an 

SEIS once it is determined that significant new circumstances or information warrant such 

action.75  

  For all of these reasons, the Petition is due to be denied.  

V. Conclusion. 

 The Petition fails to cite or meet the regulatory standards for any permissible pleading or 

motion.  The Petition also fails to cite or meet the NRC’s standards for suspending an 

adjudication, by failing to show an immediate threat to the public health and safety.  The Petition 

also fails to justify any additional NEPA review in this proceeding.  SNC therefore requests that 

the Commission dismiss the Petition. 

 

Respectfully submitted, 
 
Signed (electronically) by M. Stanford Blanton 
 

M. Stanford Blanton 
Peter D. LeJeune 

                                                 
73 42 U.S.C. § 4332(C).   
74 Id. (emphasis added).   
75 10 C.F.R. §§ 51.72(a), 51.92(a). 
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