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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
Before the Commission 

 
In the Matter of    ) 
      ) Docket No. 52-017-COL 
Dominion Virginia Power, et al.  )  
      ) ASLBP No. 08-863-01-COL 
North Anna Power Station, Unit 3  )   

DOMINION’S ANSWER OPPOSING  
PETITION TO SUSPEND PENDING LICENSING PROCEEDINGS 

I. INTRODUCTION 
Pursuant to the Commission’s Order of April 19, 2011, Virginia Electric and Power 

Company, dba Dominion Virginia Power (“Dominion”), hereby answers and opposes the 

Emergency Petition to Suspend All Pending Reactor Licensing Decisions And Related 

Rulemaking Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi 

Nuclear Power Station Accident (Corrected April 18, 2011) (“Petition”), which the Blue Ridge 

Environmental Defense League (“BREDL”) filed in the combined license (“COL”) proceeding 

for the North Anna Power Station, Unit 3 (“North Anna”) on April 18, 2011.1  The Petition, 

which is being filed in no less than twenty-six separate proceedings by some fifty individuals and 

organizations that have intervened in opposition to those proceedings, requests sweeping actions, 

including: 1) suspension of all decisions pending completion of the NRC’s review of the 

Fukushima Daiichi accident; 2) suspension of all proceedings, hearings or opportunities for 

public comment on any issue considered in that review; 3) performance of an environmental 

analysis of the accident; 4) performance of a safety analysis of the regulatory implications; 5) 
                                                 
1  On April 19, 2011, BREDL also filed Declaration of Dr. Arjun Makhijani in Support of Emergency Petition to 

Suspend all Pending Reactor Licensing Decisions and Relating Rulemaking Decisions Pending Investigation of 
Lessons Learned from Fukushima Daiichi Nuclear Power Station Accident (Apr. 19, 2011) (“Makhijani Decl.”). 
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establishment of procedures and a timetable for raising of new issues in pending licensing 

proceedings; 6) suspension of all decisions and proceedings pending the outcome of any 

independent Congressional, Presidential or NRC investigations; and 7) for the NRC to request a 

Presidential investigation. 

Petitions to the Commission to suspend proceedings are treated as motions under 10 

C.F.R. § 2.323.  AmerGen Energy Co., LLC et al. (Oyster Creek Nuclear Generating Station et 

al.), CLI-08-23, 68 N.R.C. 461, 476 (2008); Pacific Gas & Electric Co. (Diablo Canyon Power 

Plant Independent Spent Fuel Storage Installation), CLI-02-23, 56 N.R.C. 230, 237  (2002).  

While the NRC rules require that motions be addressed to the Presiding Officer when a 

proceeding is pending, the Commission has previously indicated that suspension motions such as 

this are best addressed to it.  Oyster Creek, CLI-08-23, 68 N.R.C. at 476; Diablo Canyon, CLI-

02-23, 56 N.R.C. at 237.  Given the Petition’s sweeping requests and its applicability to all 

pending reactor licensing proceedings, Dominion agrees that the Petition should be decided by 

the Commission rather than numerous individual licensing boards. 

As discussed below, the Petition is without merit and should be denied for multiple 

reasons.  The Commission considers the suspension of licensing proceedings to be a “drastic” 

action that is not warranted absent “immediate threats to public health and safety.”  Oyster 

Creek, CLI-08-23, 68 N.R.C. at 484; Vermont Yankee Nuclear Power Corp. (Vermont Yankee 

Nuclear Power Station), CLI-00-20, 52 N.R.C. 151, 173-74 (2000).  Here, continuing to conduct 

the North Anna COL proceeding obviously poses no threat the public health and safety, as a 

Commission decision in this proceeding is not expected until late 2013, and plant operation is not 

contemplated until a number of years thereafter.  Further, the Commission is already conducting 

extensive reviews to identify and apply the lessons learned from the Fukushima Daiichi accident, 
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and the Commission has made it clear that it will use the information from these activities to 

impose any requirements it deems necessary.  Thus, there is simply no basis to interrupt the 

North Anna proceeding. 

In addition, BREDL should no longer be considered a party to the North Anna COL 

proceeding because the Atomic Safety and Licensing Board has dismissed all of its contentions 

and BREDL has not appealed any of these rulings.  Nor is any other sponsor of the Petition a 

party to the North Anna COL proceeding.  Therefore, neither BREDL nor any other petitioner is 

entitled to seek suspension of the proceeding.  Further, the Petition neither addresses nor satisfies 

the standards for staying a proceeding.  Moreover, BREDL has made no effort to comply with 

the NRC’s consultation requirement for motions.   

II. BACKGROUND 

A. The North Anna Unit 3 COL Proceeding 

This proceeding involves the Dominion’s Application, submitted on November 26, 2007, 

for a COL to construct and operate a third reactor at the North Anna Power Station (“Unit 3”).2  

Dominion amended this Application on June 29, 2010, to incorporate the U.S. Advanced 

Pressurized Water Reactor (“US-APWR”) design instead of the previously referenced ESBWR 

(“Amended Application”).3   

On August 15, 2008, the Atomic Safety and Licensing Board granted BREDL’s petition 

to intervene in this proceeding and admitted one contention, concerning storage of Class B and C 

                                                 
2  See North Anna 3 Combined License Application (Rev. 0, Nov. 2007) (ADAMS Accession No. ML073320913). 
3  See Letter from D. Lewis to ASLB (July 1, 2010) (notifying the Board and Parties of the Amended Application 

and transmitting a copy on DVD); see also Letter from E. Grecheck to NRC, Combined License Application – 
Submissions 6 and 7 (June 28, 2010) (ADAMS Accession No. ML101820627). 
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low level waste (LLW).4  In September 2010, following Dominion’s submittal of its Amended 

Application, the Licensing Board dismissed BREDL’s sole contention as moot, but allowed 

BREDL to file new contentions challenging the Amended Application.5  And on April 6, 2011, 

the Licensing Board determined that BREDL’s proposed new contentions were inadmissible.6  

As a result, no contentions remain before the Board (and time allowed under 10 C.F.R. § 

2.341(b)(1) for any appeal by BREDL has expired).7   

The NRC Staff expects to issue the North Anna preliminary safety evaluation report 

(“SER”) on the Amended Application and the draft supplemental environmental impact 

statement (“SEIS”) in March 2012.8  The final SEIS is scheduled for issuance in October 2012, 

the final SER is scheduled for issuance July 2013.9  The Commission’s mandatory hearing is 

projected to be completed in November 2013.10 

B. The NRC Response to the Fukushima Daiichi Accident 

On March 11, 2011, the Tohoku-Taiheiyou-Oki Earthquake occurred near the east coast 

of Honshu, Japan.  This magnitude 9.0 earthquake and the subsequent tsunami caused significant 

damage to at least four of the six units of the Fukushima Daiichi nuclear power station as the 

result of a sustained loss of both the offsite and on-site power systems.  NRC Information Notice 

                                                 
4  LBP-08-15, 68 N.R.C. 294 (2008). 
5  LBP-10-17, 72 N.R.C. ___ (Sept. 2, 2010). 
6  LBP-11-10, 73 N.R.C. __ (Apr. 6, 2011). 
7  Dominion has filed a Motion with the Licensing Board seeking clarification that, with the issuance of LBP-11-10, 

the contested portion of this proceeding was terminated.  Dominion’s Motion for Clarification of LBP-11-10 
(Apr. 18, 2011).  The Licensing Board has set a schedule for responses to this Motion.  Order (Regarding 
Dominion’s Motion for Clarification of LBP-11-10) (Apr. 22, 2010). 

8  Letter from D. Matthews to E. Grecheck, North Anna Power Station, Unit 3, Combined License Application – 
Revised Review Schedule (Mar. 2, 2011) (ADAMS Accession No. ML110310169).  

9  Id. 
10  Id. 
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2011-05, Tohoku-Taiheiyou-oki Earthquake Effects on Japanese Nuclear Power Plants (Mar. 18, 

2011) at 1 (ADAMS Accession No. ML110760432). 

The Commission has been closely monitoring the activities in Japan and reviewing all 

information available.11  It has dispatched a team of experts to Japan, to support both the 

Japanese authorities and the U.S. embassy.  In addition, the Commission is already conducting 

extensive reviews to identify and apply the lessons learned from the Fukushima Daiichi accident.   

The Commission has created a Task Force, made up of current senior managers and 

former NRC experts with relevant experience, to conduct both short term and long term analyses 

of the lessons that can be learned from the Fukushima Daiichi accident.  In the short term, to be 

completed in 90 days, the Task Force has been directed to 

• evaluate currently available technical and operational information from the 
events that have occurred at the Fukushima Daiichi nuclear complex in Japan 
to identify potential or preliminary near term/immediate operational or 
regulatory issues affecting domestic operating reactors of all designs, 
including their spent fuel pools, in areas such as protection against earthquake, 
tsunami, flooding, hurricanes; station blackout and a degraded ability to 
restore power; severe accident mitigation; emergency preparedness; and 
combustible gas control. 

• develop recommendations, as appropriate, for potential changes to inspection 
procedures and licensing review guidance, and recommend whether generic 
communications, orders, or other regulatory requirements are needed. 

Tasking Memorandum – COMGBJ-11-0002 – NRC Actions Following the Events In Japan 

(Mar. 23, 2011) at 1 (ADAMS Accession No. ML110950110).  This effort will be informed by 

stakeholder input, and the Task Force report will be released to the public.  Id.   The longer term 

actions, which will begin as soon as the NRC has sufficient technical information from the 

events in Japan with the goal of no later than the completion of the 90-day near-term report, will 

                                                 
11  Statement by Chairman Jaczko to the Senate Environment and Public Works Committee and Clean Air and 

Nuclear Safety Subcommittee (Apr. 12, 2011) (ADAMS Accession No. ML111020070). 
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include evaluation of all technical and policy issues related to the event to identify potential 

research, generic issues, changes to the reactor oversight process, rulemakings, and adjustments 

to the regulatory framework that should be conducted by NRC.  Id. at 2.  It will also include 

evaluation of potential interagency issues such as emergency preparedness.  Id. 

The longer term review will receive input from and interact with all key stakeholders.  Id.  

Within six months, the Task Force will provide a report with recommendations to the 

Commission, which will be reviewed by the Advisory Committee on Reactor Safeguards and 

will be released to the public under the NRC’s normal procedures.  Id. 

The Commission has made it clear that it will use the information from these activities to 

impose any requirements it deems necessary: 

NRC has already announced its plan to draw upon "lessons learned" from the 
Japan events, as the agency has done previously after natural or man-made 
disasters. As in the past, NRC will conduct rulemaking, or issue orders and other 
directives, to make upgrades required to implement whatever short-term or 
longer-term safety improvements emerge from the Task Force directed by the 
Commission to analyze the Fukushima Daiichi disaster. 

Federal Respondents’ Memorandum on the Events at the Fukushima Daiichi Nuclear Power 

Station at 21-22, New Jersey Envtl. Fed’n v. NRC, No. 09-2567 (3d Cir. Apr. 4, 2011) (“Federal 

Respondents’ Memorandum”).  The NRC has also made it clear that it has the authority to do so. 

In response to the disaster at Fukushima Daiichi, NRC has authority to order . . . 
licensees of operating nuclear plants[] to adopt whatever measures NRC 
determines are needed in the short term for continued assurance of the public 
health and safety while NRC considers longer-term measures, including changes 
in its safety regulations. Such measures may be subject to site-specific 
considerations. 

Id. at 2-3.   
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III. DISCUSSION 

A. BREDL is Not a Party Entitled to Seek Suspension of this Proceeding 

Dominion submits that BREDL is no longer a party to the North Anna COL proceeding 

and, therefore, cannot seek to stay the proceeding.  On April 6, 2011, the Licensing Board 

rejected BREDL’s last two proposed contentions.12  BREDL did not petition for Commission 

review of LBP-11-10 within the fifteen-day deadline provided in 10 C.F.R. § 2.341(b)(1), which 

expired on April 21, 2011.  With no petition for review of LBP-11-10, and with no other 

contentions pending before the Board, Dominion submits that LBP-11-10 terminated both the 

contested portion of this COL proceeding and BREDL’s participation as a party in the 

proceeding.13   

The Commission’s rules are clear that, aside from being permitted to make oral or written 

limited appearance statements in a proceeding, nonparties “may not otherwise participate in the 

proceeding.”  10 C.F.R. § 2.315(a).  This limitation means that, unless otherwise authorized by 

the Commission or presiding officer, a nonparty motion will not be entertained.  Metropolitan 

Edison Co. (Three Mile Island Nuclear Station, Unit No.1), CLI-83-25, 18 N.R.C. 327, 330, 333 

(1983) (holding that, in light of petitioner’s failure to intervene into a proceeding, the 

Commission would not entertain petitioner’s disqualification motion).  See also Carolina Power 

& Light Co. (Shearon Harris Nuclear Power Plant), 1986 WL 328110 at *1 (July 11, 1986) 

(unpublished Appeal Board decision) (holding that a petitioner whose intervention petition is 

denied “is not a proper party to seek a stay of any Licensing Board action in this operating 

                                                 
12 LBP-11-10. slip op. at 36.   
13  See Dominion’s Motion for Clarification of LBP-11-10, supra, n. 8. 
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license proceeding”).14  Similarly, the Commission has held that only a party to a proceeding (or 

an Interested State with similar rights) may seek suspension of a proceeding under 10 C.F.R. § 

2.802 (pending a petition for rulemaking).  Entergy Nuclear Operations, Inc. (Vermont Yankee 

Nuclear Power Station & Pilgrim Nuclear Power Station), CLI-07-3, 65 N.R.C. 13, 22 n.37, 

reconsideration denied, CLI-07-13, 65 N.R.C. 211, 214-14 (2007).  While the current Petition is 

not submitted under 10 C.F.R. § 2.802, the authorization in 10 C.F.R. § 2.802(d) would be 

meaningless if non-parties had a general right to seek suspension of proceedings.  Under normal 

standards of statutory construction,15 10 C.F.R. § 2.802(d), which allows a party to seek 

suspension of a proceeding, implies that a non-party has no such right. 

B. Suspension of Proceedings Would Be a Drastic Action that is Inappropriate in the 
Absence of Any Immediate Threat to Public Health and Safety 

The Commission considers suspension of licensing proceedings to be a “drastic” action 

that is not warranted absent “immediate threats to public health and safety.”  Oyster Creek, CLI-

08-23, 68 N.R.C. at 484; Vermont Yankee, CLI-00-20, 52 N.R.C. at 173-74.   The Petition 

makes no claim or showing of any threat to the public health and safety.  Moreover, with respect 

to the North Anna COL proceeding, continuing the license proceeding obviously poses no such 

threat.  In this proceeding, a final decision is not expected until late 2013, and plant operation is 

not contemplated until a number of years thereafter.  As the Commission has previously held in 

similar circumstances, “[a] site that currently contains no radiological materials and will not for 

[a number of years] cannot present an immediate threat to public safety.”  Private Fuel Storage, 

LLC, (Independent Spent Fuel Storage Installation), CLI-01-26, 54 N.R.C. 376, 381 (2001) 

                                                 
14  The Commission does allow motions by persons who have submitted petitions to intervene and are awaiting 

rulings – see Duke Energy Corp. (McGuire Nuclear Stations, Units 1 and 2; Catawba Nuclear Station, Units 1 and 
2), CLI-01-27, 54 N.R.C. 385, 398 n.8 (2001) – but that is not the situation here. 

15  Expressio unius est exclusio alterius (the expression of one thing is the exclusion of another). 



- 9 - 

(denying petition to suspend licensing proceeding for proposed independent spent fuel storage 

installation pending review of terrorism related rules and policies following the 9/11 events).16 

C. Suspension is Not Warranted By Any Administrative Considerations 

In denying similar suspension petitions submitted after 9/11, the Commission also 

considered whether moving forward with proceedings would prove an obstacle to fair and 

efficient decision making, or prevent appropriate implementation of any rule or policy changes 

that might emerge from its ongoing evaluation of that event.  Diablo Canyon, CLI-02-23, 56 

N.R.C. at 238; Private Fuel Storage, CLI-01-26, 54 N.R.C. at 380; McGuire/Catawba, CLI-01-

27, 54 N.R.C. at 389-90; Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel 

Fabrication Facility), CLI-01-28, 54 N.R.C. 393, 399 (2001).  Neither of these additional 

considerations would justify suspending the North Anna COL proceeding. 

In considering whether moving forward with proceedings would prove an obstacle to fair 

and efficient decision making, the Commission has specifically rejected arguments like the one 

presented in the Petition that proceedings should be stayed because the normal processes for 

filing new contentions, rulemaking comments, and motions to reopen would be “cumbersome,” 

“place an undue burden on intervenors,” and be limited by intervenors’ resources.  Petition at 24.   

We are unpersuaded by [petitioner’s] assertion that the “piecemeal” nature of the 
adjudication “makes it impossible to perform a complete or effective presentation 
of the issues . . . with the scope of the current hearing” and “is wasteful of [the 
Petitioners’] resources.” . . . We have repeatedly rejected such resource-related 
arguments in prior proceedings, and do so again here.  As we stated . . . in Indian 
Point, CLI-01-8, 53 NRC at 229-30, “litigation inevitably results in parties’ loss 
of both time and money.  We cannot postpone cases by many weeks or months 
simply because going forward will prove difficult for litigants or their lawyers.” 

                                                 
16  The Petition is wrong in claiming that after the Three Mile Island (“TMI”) accident, the Commission “suspended 

all licensing actions while it considered the lessons to be learned from the accident.”  Petition at 25.  See 
McGuire/Catawba, CLI-01-27, 54 N.R.C. at 390 & n.10; Private Fuel Storage, CLI-01-26, 54 N.R.C. at 381-82 
(describing the Commission’s actions after the TMI accident). 
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McGuire/Catawba, CLI-01-27, 54 N.R.C. at 391.   

In addition, the Commission has held that it has a responsibility to go forward with 

pending proceedings.  Private Fuel Storage, CLI-01-26, 54 N.R.C. at 381. 

During the time when the NRC is pursuing its top-to-bottom reassessment of its 
regulations and policies on terrorism, the agency must also continue to meet its 
statutory responsibilities for licensing and regulation of all nuclear facilities and 
materials in a timely and efficient manner.  See Statement of Policy on Conduct of 
Adjudicatory Proceedings, CLI-98-12, 48 NRC 18 (1998).  Permitting 
unnecessary delays would contravene the Commission’s fundamental duties to the 
general public, as well as to applicants and licensees.  The Commission’s 
objectives are to provide a fair hearing process, to avoid unnecessary delays in the 
NRC’s review and hearing processes, and to produce an informed adjudicatory 
record that supports agency decision making on matters related to the NRC’s 
responsibilities for protecting public health and safety, the common defense and 
security, and the environment.  Id. at 19.  Consistent with this policy, the 
Commission has a history of not delaying adjudications to await extrinsic actions, 
absent special needs of efficiency or fairness.  See Private Fuel Storage, CLI-01-
26, 54 NRC at 381-83 and references cited therein; McGuire & Catawba, CLI-01-
27, 54 NRC at  390-91. 

Savannah River, CLI-01-28, 54 N.R.C. at 400 (emphasis added).  See also McGuire/Catawba, 

CLI-01-27, 54 N.R.C. at 390 (“This general reluctance [to suspend proceedings] is firmly 

grounded in our longstanding commitment to efficient and expeditious decisionmaking. . . .”). 

The Petition makes no showing of any “special needs of efficiency or fairness.”  Indeed, 

the Petition does not make any attempt to show that the Fukushima Daiichi events have any 

particular bearing on the North Anna COL proceeding, or that there are any specific issues that it 

will somehow be precluded from raising.  The only discussion of the North Anna COL 

proceeding in the Petition is the assertion that two of the contentions previously dismissed by the 

ASLB challenged water use and the ability to withstand seismic incidents.  Petition at 14.  The 

Petition makes no effort to relate the rejected water-use contention to the Fukushima Daiichi 

events, and no such relationship exists because that contention concerned whether the NRC 
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should evaluate use of a dry cooling system to further mitigate aquatic impacts.  LBP-11-10, slip 

op. at 10.  Similarly, the Petition makes no effort to relate the rejected seismic contention to the 

Fukushima Daiichi events, and no such relationship exists because BREDL’s seismic contention 

offered only a “vague accusation” that Dominion’s request for a site-specific exemption from 

Design Control Document Tier 1 seismic information was “improper,” without providing any 

explanation or basis as to why that request was improper, or otherwise disputing Dominion’s 

site-specific exemption analyses.  Id., slip op. at 34-35. 

Moreover, Dr. Makhijani’s Declaration observes that “[i]t appears that the overall 

principal initiating event in the station blackout and failure of emergency core cooling [at 

Fukushima Daiichi] was not the earthquake but the tsunami. . . .”  Makhijani Decl. ¶ 22.  Thus, 

the very Declaration submitted as purported support for the Petition belies any significant 

seismic concern identified as a result of the Fukushima Daiichi events, other than the generated 

tsunami.  The North Anna site is an inland location in excess of 100 miles from the coast.  It is 

therefore not vulnerable to a tsunami. 

Much of the remainder of Dr. Makhijani’s Declaration discusses risks of spent fuel pool 

fires, but it provides no explanation how the spent fuel pool performance in the BWR Mark I 

reactors at Fukushima Daiichi has any bearing on spent fuel pool risk at North Anna.  The US-

APWR unit proposed for North Anna does not have elevated spent fuel pools on top of the 

primary containment building, like the BWR Mark I design.  Instead, the spent fuel storage 

facility is located within the seismic Category 1 reactor building fuel handling area located 

adjacent to the primary containment.  US-APWR DCD (Rev. 3) at § 9.1.2.2.2 and Figure 1.2-12.  

Further, unlike the Fukushima Daiichi units, the US-APWR design includes the capability to 

deliver gravity-driven flow to the spent fuel pool from the Emergency Feedwater Pits (which is 
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in addition to cooling capability provided by the two safety-related trains of the spent fuel pit 

cooling and purification system (SFPCS), designed to withstand natural phenomena).  Id. at §§ 

9.1.3.1,  9.1.3.3.2.  North Anna is also required to include measures for maintaining and restoring 

spent fuel pool cooling capabilities under the circumstances associated with loss of large areas of 

the plant due to explosions or fire, in accordance with 10 C.F.R. § 50.54(hh).  While the details 

of these measures are security-related information, the Commission has publicly stated that the 

measures it has required include using an independently powered, portable pump to provide 

external SFP coolant makeup.  See Denial of Petitions for Rulemaking, Attorney General of 

Commonwealth of Massachusetts, Attorney General of California, 73 Fed. Reg. 46,204, 46,209 

(Aug. 8, 2008).  Consequently, there is no apparent relationship between the accident at 

Fukushima Daiichi and the probability or consequence of a spent fuel pool accident at North 

Anna. 

 Finally, as the Commission observed in McGuire/Catawba: 

[T]o the extent the Commission does, during the later stages of this adjudication, 
modify this agency’s safety, environmental, or safeguards rules in a manner that 
affects issues material to this adjudication, our procedural rules allow for the 
possibility of late-filed contentions to address such new developments.  Moreover, 
if our generic review leads to new rules applicable here, there will be time enough 
to apply them. 

McGuire/Catawba, CLI-01-27, 54 N.R.C. at 391 (footnote omitted).  That observation is equally 

applicable to the North Anna proceeding, where a final decision is not expected until late 2013.  

See note 10 supra.  The Commission’s rules provide appropriate procedures for submitting new 

contentions if the NRC’s review of the Fukushima Daiichi accident indeed identifies new 

requirements or concerns. 
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In considering whether moving forward with proceedings would prevent appropriate 

implementation of any rule or policy changes that might emerge from its ongoing evaluation of 

that event, the Commission has held: 

[E]very license the Commission issues is subject to the possibility of additional 
requirements.  The Commission can modify license requirements by rule, 
regulation, or order; and changes can be applicable to both applicants and 
licensees.  Thus, as in Private Fuel Storage [CLI-01-26, 54 N.R.C. at 383], 
“holding up these proceedings is not necessary to ensure that the public will 
realize the full benefit of our ongoing regulatory review”. . . . 

Diablo Canyon, CLI-02-23, 56 N.R.C. at 240 (emphasis in original).  The same is true here, 

where the Commission has stated unequivocally that “any ‘lessons learned’ from the Fukushima 

Daiichi event will be applied generically to all reactors . . . as appropriate to their location, 

design, construction, and operation.”  Federal Respondents’ Memorandum at 13. 

In sum, no basis exists for the Commission to suspend the North Anna COL proceeding. 

D. Petitioners Have Not Met the Standards for a Stay 

The Petition should also be denied because it neither addresses nor satisfies the NRC’s 

standards for seeking a stay.  Because of the nature of the relief sought (which includes 

suspension of decisions), the Petition is in effect a motion for a stay.  10 C.F.R. § 2.342(e) sets 

forth the standards applicable to stay motions.17  The Petition’s failure to address these standards 

requires its denial.  Texas Utilities Electric. Co. (Comanche Peak Steam Electric Station, Unit 2), 

CLI-93-2, 37 N.R.C. 55, 58 & n.2 (1993). 

                                                 
17  In determining whether to grant a stay, the Commission will consider:  

(1) Whether the moving party has made a strong showing that it is likely to prevail on the merits; 
(2) Whether the party will be irreparably injured unless a stay is granted; 
(3) Whether the granting of a stay would harm other parties; and 
(4) Where the public interest lies. 

 10 C.F.R. § 2.342(e).  See also Shieldalloy Metallurgical Corp. (License Amendment Request for 
Decommissioning of the Newfield, New Jersey Site), CLI-10-08, 71 N.R.C. __ (Jan. 7, 2010); Virginia Petroleum 
Jobbers Ass'n v. FPC, 259 F.2d 921, 925 (D.C. Cir.1958). 
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Moreover, application of these standards militates strongly against a stay in this instance.  

The most important factor in considering a stay is whether the moving party will be irreparably 

injured if the stay is not granted.  Shieldalloy, CLI-10-08, slip op. at 12.  The NRC requires “a 

showing of a ‘threat of immediate and irreparable harm’ that will result absent a stay.”  Id.  No 

such harm exists here.  The injury claimed in the Petition is: 

If the Commission fails to [grant the relief sought] intervenor groups will be 
placed in the position of rushing to file contentions, rulemaking comments, and 
motions to re-open closed hearing records, based on whatever evaluations they are 
able to make of slowly-emerging and ever-evolving information from the 
accident. Such a process would not only be cumbersome, but its effectiveness 
would be limited by whatever limitations the intervenors or petitioners had on 
their resources for making a technical evaluation of the information yielded by the 
accident. It would place an unfair burden on intervenors and petitioners by forcing 
them to perform analyses that should be performed by the government in the first 
instance. 

Petition at 23-24.  Not only is this alleged injury speculative, but it does not constitute the type of 

harm that supports a motion to stay.  The cost and inconvenience of litigating challenges to 

pending applications are not the kind of injury that warrants postponing licensing proceedings, 

and a petitioner “is not injured or prejudiced in a cognizable sense simply because it may incur 

litigating costs and inconvenience from moving forward with the adjudication before the generic 

review is completed.”  Savannah River, CLI-01-28, 54 N.R.C. at 400.   In addition, there is no 

immediacy to any potential harm to BREDL, as this proceeding is not expected to be complete 

until late 2013, and plant operation is not expected to commence until a number of years later. 

Other factors to be considered in deciding whether to grant a motion to stay is whether 

the granting of a stay would harm other parties or be inconsistent with the public interest.  The 

NRC has made it clear that it will not grant requests to suspend licensing proceedings pending 

consideration of generic issues because it would be contrary to the agency’s duties to the 

applicants and the general public.  See id. 
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The Petition argues that the Atomic Energy Act and National Environmental Policy Act 

(“NEPA”) preclude the NRC from issuing licenses until it has completed its investigations of the 

Fukushima Daiichi accident and considered the safety and environmental implications of the 

accident.  See Petition at 24.  Because issuance of the North Anna license is not expected until 

late 2013, this argument is very premature.  The NRC Task Force’s evaluations of the 

Fukushima Daiichi accident (both the short term and longer term reviews) are scheduled to be 

complete in about 9 months -- well before the expected completion of the North Anna COL 

proceeding.  Moreover, the draft SEIS for the Amended Application has not even been issued 

yet, and the final SEIS is not scheduled to be issued until October 2012.  Thus, there is ample 

time to consider any implications of the Fukushima Daiichi accident, if there are any.  In any 

event, the Petition’s statutory arguments are incorrect.  The NRC’s findings supporting license 

issuance, and the NRC’s compliance with NEPA, will be based on the NRC Staff’s review of the 

North Anna COL Application against applicable regulatory requirements.18  This review will be 

documented in the final SER and final EIS, which should stand on their own. 

Finally, the Petition makes no showing that the events at Fukushima Daiichi are relevant 

to the merits of the North Anna COL proceeding – let alone any showing that the petitioners are 

likely to prevail on the merits of any related issue.   

E. Petitioners Have Not Met the Consultation Requirements for a Motion 

Additionally, the Petition should be denied for failing to meet the certification 

requirements contained in 10 C.F.R. § 2.323(b), which provides in relevant part that, 

                                                 
18  The Petition asserts that the “Task Force Charter demonstrates that the Fukushima accident raises significant 

questions about the adequacy of the NRC’s regulatory program on a wide range of important safety issues, 
including safety of spent fuel storage, seismic and flooding risk, station blackout, emergency planning, and severe 
accident management guidelines.”  Petition at 25.  This assertion is unfounded.  The Task Force’s review in no 
manner suggests that the NRC’s current regulations are inadequate.  Further, attacks on the adequacy of the 
NRC’s rules are not permitted in any proceeding.  10 C.F.R. § 2.335. 
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[a] motion must be rejected if it does not include a certification by the attorney or 
representative of the moving party that the movant has made a sincere effort to 
contact other parties in the proceeding to resolve the issue(s) raised in the motion, 
and that the movant’s efforts to resolve the issue(s) have been unsuccessful. 

10 C.F.R. § 2.323(b) (emphasis added).  As previously stated, the Commission treats suspension 

petitions like this as motions.  The Petition contains no Section 2.323(b) certification, nor did 

BREDL make any effort to contact Dominion or its counsel to consult on the matters raised in 

the Petition.  Consequently, the Commission should reject the Petition without considering the 

issues raised therein.  See U.S. Dep’t of Energy (High Level Waste Repository), Unpublished 

Order (Dec. 22, 2009) (ADAMS Accession No. ML093561409) (rejecting a motion to suspend 

the proceeding for failing the certification requirement contained in 10 C.F.R. § 2.323(b)). 

IV. CONCLUSION 
For all of the above stated reasons, the Petition should be denied. 
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