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May 2, 2011 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 
 
In the Matter of: 

PPL BELL BEND, LLC 

(Bell Bend Nuclear Power Plant) 

) 
) 
) 
) 
) 

Docket No. 52-039 

 
OPPOSITION TO EMERGENCY PETITION 

 
INTRODUCTION 

  On April 14, 2011, Gene Stilp and other petitioners and stakeholders in various 

licensing and rulemaking matters (collectively “Petitioners”) filed an “Emergency Petition to 

Suspend All Pending Reactor Licensing Decisions and Related Rulemaking Decisions Pending 

Investigation of Lessons Learned From Fukushima Daiichi Nuclear Power Station Accident” 

(“Emergency Petition”).  The Emergency Petition requests, as relevant to this previously 

terminated proceeding, that the Commission: 

 “Suspend all decisions” regarding the issuance of combined licenses 
(“COLs”) and promulgation of design certification rules, pending 
completion by the NRC’s Task Force of its investigation of the near-term 
and long-term lessons of the Fukushima accident and any regulatory 
actions and/or environmental analyses of those issues.  Emergency 
Petition at 1-2. 
 

 “Suspend all proceedings with respect to hearings or opportunities for 
public comment” on any reactor-related or spent fuel pool-related issues 
that have been identified for investigation in the Task Force’s Charter.  Id. 
at 2. 

 
 Establish procedures for raising new issues relevant to the Fukushima 

accident in pending licensing proceedings, while suspending requirements 
to justify the late-filing of new issues if their relevance to the Fukushima 
accident can be demonstrated.  Id. at 3. 
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Because the Emergency Petition is not characterized as a petition for rulemaking, a request for 

enforcement, a late-filed intervention petition, a motion to reopen the proceeding, or any other 

request for action under NRC regulations, PPL Bell Bend, LLC (“PPL Bell Bend”) is treating the 

Emergency Petition as a general motion under 10 C.F.R. § 2.323 and responding in accordance 

with the deadline established by Commission Order dated April 19, 2011.  

  As discussed below, PPL Bell Bend opposes the Emergency Petition to the extent 

that it requests that the Commission suspend ongoing licensing reviews and licensing decisions.  

The Atomic Energy Act and NRC regulations provide for appropriate public participation in 

connection with agency actions such as any future rulemakings or licensing hearings.  To the 

extent any petitioners believe new information emerges from ongoing lessons-learned reviews 

that is relevant to the NRC findings required for issuance of a COL for Bell Bend, existing 

regulations also provide adequate processes for seeking relief.  As filed on this docket, the 

Emergency Petition is inadequate to constitute a petition for a late-filed contention or a motion 

for reconsideration of previously-rejected contentions.  

BACKGROUND 

  On October 10, 2008, PPL Bell Bend submitted an application for a COL for a 

nuclear power plant to be located in Luzerne County, Pennsylvania.  The COL application 

references the application for certification of the US EPR design, which was initially submitted 

on December 11, 2007.  The US EPR design is the subject of an ongoing design certification 

review and rulemaking in accordance with 10 C.F.R. Part 52. 

  The NRC issued a notice of opportunity for hearing on the PPL Bell Bend COL 

application on March 18, 2009.  Mr. Stilp, on behalf of Taxpayers and Ratepayers United 

(“TRU”), filed a timely hearing request and petition to intervene on May 18, 2009.  In LBP-09-
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18, dated August 10, 2009, the Atomic Safety and Licensing Board found that Mr. Stilp had 

standing to intervene, but concluded that he did not proffer any admissible contentions.  Based 

on that ruling, the Licensing Board did not admit Mr. Stilp as a party and terminated the 

adjudicatory proceeding.  Since then, the NRC Staff has continued its review of the PPL Bell 

Bend COL application.  At present, there is no estimated date for issuing the Final 

Environmental Impact Statement (“FEIS”).  The Final Safety Evaluation Report (“FSER”) is 

currently scheduled for completion in August 2012. 

DISCUSSION 

  The Commission has previously addressed the criteria that it applies in deciding 

whether to postpone licensing decisions or proceedings while awaiting the results of ongoing 

reviews of Commission regulations and policies.  The Commission considers whether moving 

forward with the licensing review and hearing will (1) jeopardize the public health and safety; 

(2) prove an obstacle to fair and efficient decisionmaking; or (3) prevent appropriate 

implementation of any pertinent rule or policy changes that might emerge from its ongoing 

evaluation.  See Private Fuel Storage (Independent Spent Fuel Storage Installation), CLI-01-26, 

54 NRC 376, 380 (2001).  The Emergency Petition does not demonstrate circumstances that 

meet any of these criteria.   

  The NRC Staff review of the PPL Bell Bend COL application is moving forward 

in parallel with the NRC Task Force’s examination of the Fukushima events.  Moving forward 

with the NRC licensing reviews of safety and environmental issues within the scope of the COL 

application is consistent with the Commission’s commitment to efficient decisionmaking and 

will not prevent appropriate implementation of any rule or policy changes arising from the 

Commission’s ongoing evaluation of the Fukushima accident.  The topics mentioned in the 
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Emergency Petition — external events, station blackout, severe accidents, 10 C.F.R. § 

50.54(hh)(2), and emergency preparedness — can all be addressed through existing regulatory 

processes, without any harm to public health and safety.  And, the Commission can modify 

license requirements at any time by rule, regulation, or order; changes can be applicable to both 

applicants and licensees.  These matters can be addressed – if determined to be necessary – long 

before the proposed Bell Bend unit ever goes into operation.  The regulations also provide for 

public participation in these matters.1  Therefore, the criteria established in Private Fuel Storage 

are clearly not met. 

  Further, there is no ongoing adjudication related to the PPL Bell Bend COL 

application.  There are no pending contentions and the proceeding has been terminated.  Indeed, 

the Emergency Petition acknowledges that Mr. Stilp’s proposed contentions were rejected by the 

Licensing Board.  Emergency Petition at 13.  The Emergency Petition states that Mr. Stilp seeks 

“reconsideration” of his issues in light of the events at the Fukushima facility.  Id.  However, 

there is no factual or regulatory basis provided for such a request.  Any motion for 

reconsideration must be filed within 10 days of the action for which reconsideration is requested.  

10 C.F.R. § 2.323(e).  Such a request is therefore untimely.  Under the NRC’s rules of practice, 

interested persons, including Mr. Stilp, retain the ability to file a new request for hearing, 

including proposed contentions based on new information.  Such a request would be subject to 

the normal requirements that the new information is within the scope of a COL proceeding and 

supports an admissible contention, and that the petitioner otherwise satisfies the criteria for 

                                                 
1  See 10 C.F.R. § 2.802 (permitting “any interested person” to file a petition for 

rulemaking); 10 C.F.R. § 2.206 (affording “any person” the opportunity to file a request 
to modify, suspend, or revoke a license). 
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untimely petitions.2  The Emergency Petition is clearly inadequate on its face to be considered to 

be a new hearing request.  Should Mr. Stilp file such a request, PPL Bell Bend would respond in 

due course in accordance with the rules of practice. 

  A late petition on this matter would also need to satisfy the NRC’s criteria for 

reopening the record of a previously-terminated proceeding.  10 C.F.R. § 2.326.  A motion to 

reopen a closed record requires that the motion be timely and that it demonstrate that a materially 

different result would be or would have been likely had the newly proffered evidence been 

considered initially.  A motion to reopen which relates to a matter not previously in controversy 

among the parties must also satisfy the requirements for non-timely contentions in 10 C.F.R. 

§ 2.309(c).  The Emergency Petition again does not address the relevant standards and should not 

be treated as a proper motion.  Again, should Mr. Stilp file such a request, PPL Bell Bend would 

respond in due course in accordance with the rules of practice.  

CONCLUSION 

  For the foregoing reasons, the Commission should deny the requests to suspend 

the ongoing licensing reviews of the PPL Bell Bend COL application.  Any regulatory action or 

environmental analyses necessitated by the Fukushima accident can be addressed in due course 

prior to the eventual operation of Bell Bend.  Moreover, the Emergency Petition does not meet 

any standards for reconsideration or reopening of the previously terminated proceeding on the 

COL application.   

                                                 
2  For example, many of the issues raised in the Emergency Petition are within the scope of 

the US EPR design certification rulemaking.  Issues that are, or that are about to become, 
the subject of a design certification rulemaking are outside the scope of an adjudicatory 
proceeding.  See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-
11, 49 NRC 328, 345 (1999). 
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Respectfully submitted, 

    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Bryan A. Snapp 
PPL Services Corporation 
2 North Ninth St. 
Allentown, PA 18101-1179 
 
COUNSEL FOR PPL BELL BEND, LLC  

Dated at Washington, District of Columbia 
this 2nd day of May 2011
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