UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas S. Moore, Chairman

Paul S. Ryerson
Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW

U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CAB04

(High Level Waste Repository) April 8, 2011

N N N N N N

U.S. DEPARTMENT OF ENERGY’S MOTION TO DISMISS
NEVADA SAFETY CONTENTIONS 149, 161, 162, AND 130

By Order dated March 24, 2011, this Board instructed the U.S. Department of Energy
(DOE) to timely file dispositive motions, such as a motion to dismiss, regarding those
contentions that DOE indicated should be dismissed as a result of the Board’s decision in LBP-
10-22 but that the party sponsoring the contention has not stipulated should be dismissed.”
Accordingly, DOE submits that the Board’s resolution of Legal Issues 7, 8, and 10 on December
14, 2010 in LBP-10-22 renders the following State of Nevada contentions inadmissible and they
should be dismissed: NEV-Safety 149 (Legal Issue 7); and NEV-Safety-161, NEV-Safety-162,

and NEV-Safety-130 (Legal Issues 8 and 10).

! Order (Dismissing Contentions) (March 24, 2011). The Board said: “with regard to the
remaining Phase I contentions identified by the parties in the joint stipulation as directly or
indirectly affected by the Board’s rulings in LBP-10-22, DOE or the NRC Staft should timely
file dispositive motions seeking appropriate relief, such as a motion to dismiss a contention in
whole or in part.” Id. at 2.

? Memorandum and Order (Deciding Phase I Legal Issues and Denying Rule Waiver
Petitions), LBP-10-22,  N.R.C. __ (Dec. 14, 2010).



L The Board Should Dismiss NEV-Safety-149

The parties stipulated that NEV-Safety-149 was affected by the Board’s resolution of
Legal Issue 7. Nevada had raised NEV-Safety-149 to argue that DOE could not rely on its
quality assurance (QA) program categorically to exclude from consideration in the TSPA
potential deviations from repository design or errors in waste emplacement. DOE agrees with
Nevada on this point.” NEV-Safety-149 is thus moot inasmuch as there is nothing to decide
under that contention.*

Nor should Nevada be allowed to recast this contention as raising a factual issue
concerning DOE’s QA program. As Nevada conceded in its Reply Brief on Phase I Legal
Issues, NEV-Safety-149 involves no factual issues, but, rather, “the pertinent question is
whether, as a /ega/ matter, DOE is entitled to ignore this possibility [that some errors will be
made in DOE’s QA program].” With that legal issue resolved, NEV-Safety-149 should be

dismissed in accordance with DOE’s prior briefing on this issue.’

3 U.S. Department of Energy’s Statement of Additional Views on the Contentions
Affected by the CAB Order of December 14, 2010 at 2 (filed Jan. 21, 2011).

* As the Board noted: “[the] legal issue appears to have arisen from a misunderstanding
based upon an erroneous statement in a supporting technical document, which was corrected
before the License Application was filed.” DOE’s correction means that it is not categorically
relying on its QA program in the manner NEV-Safety-149 posits. LBP-10-22 at 19-20
(emphasis added).

> State of Nevada Reply Brief on Phase I Legal Issues (Reply Brief) at 26 (filed Jan. 6,
2010 (emphasis in original).

® U.S. Department of Energy’s Statement of Additional Views on the Contentions
Affected by the CAB Order of December 14, 2010 at 1-3 (filed Jan. 21, 2011); U.S. Department
of Energy Brief on Nevada-Safety Contention 149 (filed Dec. 7, 2009). See also Advanced
Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-8, 37 N.R.C. 181, 185
(1993) (dismissing a case as moot when no “litigable controversy” remained); Amergen Energy
Company, LLC (Oyster Creek Nuclear Generating Station), ASLB 06-844-01-LR, 63 N.R.C.
737, 743-44 (2006) (dismissing a contention of omission as moot when the applicant committed
to provide periodic measurement updates during the renewal period).



II. The Board Should Dismiss NEV-Safety-161, -162, and -130

Legal Issues 8 and 10 concern legal issues associated with the drip shields. With respect
to Issue 8, the Board held in LBP-10-22 that there is no requirement that DOE postulate the
absence or complete failure of drip shields, or perform a drip shield neutralization analysis.” The
Board held in Issue 10 that “[b]ecause the drip shields are not required for initial operation, they
are not part of the substantial completion determination [of § 63.41(a)]. Thus, Nevada’s
argument that the § 63.41(a) findings will be ‘impossible to make’ is flawed because the finding
purported to be ‘impossible’ is not required by the regulations.” DOE contends that the
holdings on these two legal issues resolve NEV-Safety-161, -162, and -130.

A. NEV-Safety-161

Nevada raised this contention as a legal issue, and the parties stipulated that Legal Issue 8
affected it. Following the Board’s decision in LBP-10-22, Nevada has attempted to recast this
contention as a factual one, saying that it now concerns whether the multi-barrier system is not

“wholly dependent on a single barrier.”

NEV-Safety-161 does not, however, address that issue.
NEV-Safety-161 is predicated solely on the absence of drip shields or the total failure of all the
drip shields.'” The thrust of NEV-Safety-161 is that DOE had to evaluate the absence or failure
of drip shields, and the Board held that, as a matter of law, DOE was not required to perform

such an evaluation, thereby disposing of this contention.

TLBP-10-22 at 20-23.
$ LBP-10-22 at 29.

? State of Nevada’s Separate Comments Regarding the Impact of LBP-10-22 on NEV-
Safety-130, 149, 161, and 162 (Nevada Comments on LBP-10-22) (filed Jan. 21, 2011).

10 State of Nevada’s Petition to Intervene as a Full Party (Nevada Petition) at 859 (filed
Dec. 19, 2008).



B. NEV-Safety-162

The resolution of Legal Issue 10 in LBP-10-22 requires dismissal of NEV-Safety-162. In
Legal Issue 10, the Board rejected Nevada’s attempt in NEV-Safety-162 “to jump the gun,”
holding that the Board would not “read section 63.31 so broadly as to import the substantial
completion test of section 63.41 (which is an analysis required during the subsequent license to
receive and possess stage) into the construction authorization test of section 63.31.”'" Rather
than being “impossible,” as Nevada asserted in NEV-Safety-162,'* the Board said it would “not
conclude that, as a matter of law, the required finding concerning construction completion cannot
be made.”"

The Board’s resolution of Legal Issue 10 also demonstrates that NEV-Safety-162 is
immaterial and therefore provides the Board another reason for dismissal. A contention is
immaterial, and must be dismissed, if its resolution would not make a difference in the outcome
of the proceeding.14 Here, NEV-Safety-162 is immaterial because the Board has found that the
requirements of 10 C.F.R. §63.41(a)(2) cannot be incorporated into the construction
authorization finding for § 63.31(a).

Nevada contends in response that NEV-Safety-162 asserts as a factual issue that DOE’s

drip shield installation plan “cannot be justified as safe,”'” because, according to Nevada, “if

installation of the drip shields proves to be defective or impossible it will be too late to assure

1 BP-10-22 at 28.
12 Nevada Petition at 861.
B 1d. at 28-29.

" Nuclear Management Company, LLC (Palisades Nuclear Plant), LBP-06-10, 63 N.R.C.
314, 353 (2006), aff’d, CLI-06-17, 63 N.R.C. 727 (2006).

15 Nevada Comments on LBP-10-22 at 7.



safety by alternative means.”'®

NEV-Safety-162 thus assumes that there will be no drip shields.
But the Board’s resolution of Legal Issue 8 (see discussion of NEV-Safety-161 supra) forecloses
such an assumption and thus precludes Nevada from trying to salvage the contention on that

basis.

C. NEV-Safety-130

While the parties did not stipulate that NEV-Safety-130 was affected by the Board’s
resolution of LBP-10-22, DOE identified it as such consistent with LBP-10-22."7  This
contention should be dismissed because it presumes the absence of drip shields. NEV-Safety-
130 states: “the contribution of the drip shields in the predicted performance of the repository
should be ignored in the TSPA or, at a minimum, the no drip shield scenario should be
considered as an alternative conceptual model and propagated through the assessment.”"®

DOE is not required “to assume and then analyze the complete failure” of the drip shields
(Legal Issue 8)," which is what NEV-Safety-130 would require. DOE is not required, further, to
make a case for something in the construction authorization stage that it will have to make in a

later stage and, that, thus, “is not required by the regulations.”® The Board should dismiss NEV-

Safety-130 as it is inconsistent with LBP-10-22.%!

' Nevada Petition at 861 (emphasis added).
" DOE Statement on LBP-10-22 at 5.

'8 Nevada Petition at 701 (emphasis added).
¥ LBP-10-22 at 21.

2 1d. at 29.

I See DOE Statement on LBP-10-22 at 5; see also U.S. Department of Energy Brief on
Contention NEV-Safety-161 (filed Dec. 7, 2009); U.S. Department of Energy Brief on
Contention NEV-Safety-162 (filed Dec. 7, 2009).
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