
 
Enclosure 

           April 5, 2011 
 

U.S. Nuclear Regulatory Commission Denial of Union of Concerned Scientists’ Request 
for Access to Certain Safeguards Information in Connection with the Proposed 

Amendment to the AP1000 Design Certification Rule 
 
 
I. Introduction 
 
By letter dated March 7, 2011 (“Curran Letter”), Ms. Dianne Curran requested that the U.S. 
Nuclear Regulatory Commission (NRC) grant to her and Dr. Edwin S. Lyman (acting on behalf 
of the Union of Concerned Scientists (UCS)) access to certain safeguards information (SGI).  
The specific SGI for which access was requested are:  (i) Section 13.6 of the AP1000 Design 
Control Document (DCD), (ii) the technical reports referenced in Section 13.6 (including the 
AP1000 Interim Compensatory Measures Report, the AP1000 Safeguards Enhancement 
Report, and the AP1000 Safeguards Assessment Report), and (iii) the NRC staff’s 
comprehensive physical protection safety evaluation.  In addition, Ms. Curran separately asked 
for access to information that she believes is designated as security-related sensitive 
unclassified non-safeguards information (SUNSI), including unredacted versions of any 
documents referenced in the AP1000 DCD, Appendix 19F.  The NRC determined that two 
portions of a document referenced in Appendix 19F (Appendices A and E of the non-public 
version of NEI 07-13, “Methodology for Performing Aircraft Impact Assessments for New Plant 
Designs,” Revision 7) contain SGI.  Therefore, the NRC treated Ms. Curran’s request for access 
to SGI as including access to Appendices A and E of NEI 07-13, Revision 7.  
 
Ms. Curran states that access to the SGI is necessary in order to allow the UCS to “comment on 
the adequacy of the AP1000 design with regard to features that will facilitate protection against 
the design basis threat,” and to “establish whether security-related Inspections, Tests, Analyses 
and Acceptance Criteria (“ITAAC”) are appropriately classified as within or outside the scope of 
design certification.”  Curran Letter, page 3.  With respect to Appendices A and E of NEI 07-13, 
Ms. Curran states that the information is needed to assess whether the designated key design 
features would be adequate to keep the AP1000 containment and spent fuel pool intact or to 
maintain core and spent fuel cooling capability.  Curran Letter, page 3. 
 
After careful review of the Curran Letter, the NRC has determined that the request to provide 
Dr. Lyman with access to SGI must be denied.  Any person seeking access to SGI must first 
establish that they have a need to know for the requested information.  Consistent with the 
factors set forth in paragraph 4(a) of Section VII, Procedures for Access to Sensitive 
Unclassified Information (Including Proprietary Information) and Safeguards Information for 
Preparation of Comments on the Proposed Amendment to the AP1000 Design Certification, of 
the statements of consideration (SOC) for the proposed amendment of the AP1000 design 
certification rule (DCR); 76 FR at 10277 through 10279, Ms. Curran and the UCS have failed to 
demonstrate that Dr. Lyman and Ms. Curran have a valid need to know for the specific SGI 
requested. Specifically, the NRC has determined that the UCS has not demonstrated that 
Dr. Lyman (and by extension, Ms. Curran) has the technical competence to understand and use 
the requested SGI for developing meaningful comment on the adequacy of proposed 
amendments to the AP1000 design with respect to physical security and assessment of aircraft 
impacts.  Each basis for denial is addressed below in greater detail. 
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II. Bases for Denial of UCS Request  
 

A. One of the UCS-specified reasons for access to the information is not valid.  
 
The UCS states that access to the requested SGI would “establish whether security-related 
Inspections, Tests, Analyses and Acceptance Criteria (“ITAAC”) are appropriately classified as 
within or outside the scope of design certification.”  This purported basis is not valid, inasmuch 
as the security-related ITAAC are all publicly available information.  Chapter 1 of the DCD 
describes what is within and outside the scope of the DCD.  Inasmuch as the security-related 
ITAAC are publicly available, and the DCD describes what is within and excluded from the 
scope of the DCD, access to the requested SGI is not necessary and would serve no purpose in 
determining whether the security-related ITAAC in the DCD are complete (i.e., “within the scope 
of the DCD”).   
 

B.  Failure to demonstrate that Dr. Lyman (and by extension, Ms. Curran) has technical 
competence to understand and use the requested SGI for developing meaningful 
comment. 

 
SGI may only be shared with individuals who have established a valid need to know for the 
specific information requested and otherwise meet the requirements for access to SGI set forth 
in NRC regulations. In the context of design certification rulemaking, the NRC determines need 
to know based upon whether the individual requesting access has the technical competence to 
analyze and evaluate the information as a professional in the relevant field.  The UCS requests 
that Dr. Lyman be provided access to the requested SGI in order to allow the UCS to comment 
on the adequacy of the proposed amendments to the AP1000 design with respect to physical 
security and to assess whether the designated aircraft impact assessment (AIA) key design 
features would be adequate.  Therefore, in the context of this rulemaking, the NRC requires the 
UCS to demonstrate that Dr. Lyman has the abilities, skills, knowledge, or experience to 
evaluate the SGI for the purpose of developing comments on the physical security and AIA 
issues within the scope of the AP1000 amendment. 
 
Based upon the information provided in the Curran Letter, the NRC does not believe that the 
UCS has demonstrated Dr. Lyman’s technical competence to understand, evaluate and utilize 
the requested SGI for meaningful comment on the proposed amendment of the AP1000 DCR 
with respect to physical security and the assessment of aircraft impacts within the scope of the 
AIA rule.  
 
The Curran Letter did not describe Dr. Lyman’s knowledge, skill, education, training or 
certification with respect to the field of physical security or the assessment of aircraft impacts 
within the scope of the AIA rule.  Mr. Lyman’s curriculum vitae or resume was not attached to 
the Curran Letter, nor did the Curran Letter describe Dr. Lyman’s knowledge, skill, education, 
training, or certification with respect to physical security or the assessment of aircraft impacts 
within the scope of the AIA rule (the technical areas that Dr. Lyman would analyze on behalf of 
the UCS).  Thus, the Curran Letter presented no direct information that could form the basis for 
a determination of Dr. Lyman’s technical competence in the area of physical security or the 
assessment of aircraft impacts within the scope of the AIA rule. 
   
The Curran Letter states that Dr. Lyman has been qualified as an expert on nuclear facility 
security and safety issues in numerous NRC licensing cases, citing to four proceedings.  
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However, as noted in parentheticals in the Curran Letter, two of the four cited NRC proceedings 
were focused on safety, rather than physical security issues.  Assuming that Dr. Lyman was 
qualified as an expert in those two proceedings on safety matters, this would be irrelevant in 
determining his technical competence on matters of physical security.  In addition, the two cited 
NRC proceedings which were focused on security issues would be irrelevant in determining his 
technical competence on the assessment of aircraft impacts within the scope of the AIA rule.  
With respect to all of the proceedings, the Curran Letter simply cites these proceedings without 
referencing the specific orders, decisions or transcript references where Dr. Lyman was 
qualified as a subject matter expert.  The NRC does not regard such general representations to 
be sufficient to demonstrate technical competence, for the purpose of establishing need to know 
and granting access to the specific SGI requested by Ms. Curran and the UCS.  Such an 
approach forces the NRC to review the adjudicatory records in the cited cases to ascertain what 
– if any – particulars support the requester’s representation. Dr. Lyman and the UCS are in a 
better position to know (and reference) the specific orders, decisions or transcript pages that 
establish Dr. Lyman’s qualifications as a subject matter expert on physical security or the 
assessment of aircraft impacts within the scope of the AIA rule. 
 
Furthermore, the Curran Letter does not explain why Dr. Lyman’s qualification as a subject 
matter expert in the proceedings referenced in Ms. Curran’s letter is relevant and material to the 
NRC’s determination in the AP1000 rulemaking as to whether Dr. Lyman possesses the 
necessary technical competence on the AP1000 amendment’s physical security or AIA issues 
on which the UCS seeks to comment.  It is not sufficient that the UCS demonstrate that Dr. 
Lyman was qualified in the cited adjudicatory proceedings as an expert on physical security or 
“nuclear reactor safety” matters.  The UCS must also demonstrate that the physical security or 
“nuclear reactor safety” matters for which he was qualified in those proceedings are the same 
as, or analogous to, the physical security and safety (i.e., the assessment of aircraft impacts 
within the scope of the AIA rule) matters which are the subject of the amendment of the AP1000 
DCR on which the UCS seeks to comment.  The scope of physical security in 10 CFR Part 73 is 
very broad, and encompasses design, procedural, personnel and operational aspects.  For 
example, Dr. Lyman may have been qualified in an adjudicatory proceeding on security aspects 
of information handling.  This would not, on its face, be relevant to a determination whether 
Dr. Lyman is qualified to address the adequacy of the proposed amendment to the AP1000 
design’s compliance with applicable NRC physical security requirements (e.g., alarm locations).  
Similarly, Dr. Lyman’s qualification as an expert in matters of nuclear power plant safety in the 
cited proceedings would not, on its face, be likely to be relevant to a determination whether Dr. 
Lyman is qualified to address the adequacy of the proposed amendment to the AP1000 design 
compliance with the NRC’s AIA rule, given that the AIA rule was only recently promulgated.  It is 
incumbent upon the requester seeking access to make this demonstration; the UCS does not 
satisfy its burden in this regard in the Curran Letter.  
 
Finally, the Curran Letter represents that Dr. Lyman holds an active Level L security clearance.  
Access to SGI does not require a federal security clearance.  Accordingly, the NRC views this 
representation as relevant primarily to the issue of Dr. Lyman’s trustworthiness and reliability. 
That Dr. Lyman may have been determined to be trustworthy and reliable for gaining access to 
SGI in previous proceedings (a matter which the NRC need not determine in this denial) does 
not entitle Dr. Lyman to access to the specific SGI requested by Ms. Curran and the UCS in this 
matter.  An individual’s access to SGI is determined, in part, by that individual’s “need to know.” 
The requirement to make a trustworthiness and reliability determination with respect to an 
individual is not directly relevant to “need to know” requirement.    
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For these reasons, the NRC declines to find that Dr. Lyman has the appropriate technical 
competence, and therefore, the requisite “need to know” for access to the specific SGI to be 
granted.        
                  
Ms. Curran’s request for access depends upon the grant of access to Dr. Lyman, inasmuch as 
Ms. Curran’s request is premised on assisting Dr. Lyman in preparing comments on the 
amendment to the AP1000 DCR.  Ms. Curran has not demonstrated her own technical 
capability to evaluate the technical information designated as SGI, or her need to know in her 
own right.  With access to Dr. Lyman being denied, it follows that Ms. Curran’s own request for 
access must also be denied. 
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