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March 11, 201}

The Honorable Gregory Jaczko
Chairman

LS. Nuclear Reguiatory Commission
Washington, DC 20555-0001

Dear Chairman Jaczko:

The Committee on Oversight and Government Reform is conducting an
investigation into the termination of the Yucca Mountain Project. In particular, the recent
actions of the Nuclear Regulatory Commission (NRC) in connection with the Department
of Energy’s motion to withdraw the hieense application require further explanation.

The Nuclear Waste Policy Act of 1982 (NWPA), established the authority of the
federal government, specifically the U.S. Department of Energy (DOE). to site, construct
and opcrate a permanent geologic repository for the nation’s spent nuclear fuel (SNF) and
high level waste (HLW). In 1987, Congress amended the NWPA | designating Yucca
Mountain in Nevada as the only site available for consideration.

In 2002, pursuant to the process defined by the NWPA, Congress and the
President approved the recommendation of the Secretary of Energy o construct a
repository at Yucea Mountain. In June 2008, DOL submitied a license application o the
NRC to construct and operate the proposed repository. Yet. your actions and thosc of
current Energy Secretary Steven Chu appear to undermine congressional intent.

The U.S. Court of Appeals for the D.C. Circuit stated in a 2004 opinton that
“Congress has seitled the matter, and we, no less than the parties, are bound by 1t
decision.” On March 3. 2010, however, the Depariment of Energy filed a motion o
withdraw the license application with prejudice in an attempt to ensure the Yucca
Mountain Project could never be esurrected . Affected parttes challenged the legality of
this action. and in June 2010, the NRC’s Atomic Safery and Licensing Board (ASLE)
unanimously denied DOE’s motion, citing a lack of authority.”

" See Aucizar Engrgy Inse, e, v, Envtl Pror dgency 373 F3G 1251, 1302 (DO Ui 20045
- U.S. Department of Energy’s Motion to Withdraw (Mar. 3. 2010}, available o
httprirwww energy . govinews/872 1 him.

* ASLB Order (Granting Intervention 1o Petitioners and Denving Withdrawal Motion) {jun, 29, 20107
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Eight months later. the Commission has still not decided whether wo review the
ASLR’s decision. It has come to this Comumittee’s attention that Comnnssioners Wilitam
Ostendortt. Kristine Svinicki, and William Magwood filed their “prelimiman™ vores with
the Secretary of the Commission last summer.” Although vou filed vour vote last
summer as we ell, you delaved the resolution of this matter by later withdrawing vour
vote.” You proceeded to continue solitary deliberations unil after the start of the new
fiscal vear and resubmitted vour vote on October 29. 2010.° Despite having all
preliminary votes submitted more than four months ago. and the enormous sigmiicance
of the Commission’s decision in this matter, vou have failed to schedule an affirmation
session to raufy those votes. Nevertheless, unul the affirmation session 15 held. the
ASLE s determination that the application cannot be withdrawn continues to stand,

While delaying a final vote on the ASLB decision, vou ina;truclcd staff to proceed
with an “orderiv closure” of the NR(C's license application review.” NRC staff are
following vour instruction “to continue [the staff™s] acuvitics on the Yucca Mounuan
ticense appiication” in accordance with the “Commission’s decisions on the fiscal vear
2011 budget request™ during the Continuing Resolution, which, by vour interpretatio
dictates termination of the review.” In response to comwcs;mnal dnd vour fellow
commissioners” questions about vour instruction to the NRC statf.” vou have stated that
neither the FY 2010 Appropriations Act and associated committee reports nor the FY
2011 Conunuing Resolution provided you with any express direction on how o eapend
taxpaver dollars on Yucea Mountain activities in FY 2011." Your fellow
commissioners' and a former NRC Chairman'” have ¢ expressed their sirong disagreement
with this position publich

i vou nsist the staft continue down this path. I would expect the “orderfy
closure” vou requested o mclude a complete accounting of the stafTs work o aate. Part

©

ol tni= efiort would logically be the public release of Volume 1T o the Safery Pyvalvaton
Report. which contains the conclusions of the NRC staff regarding the technical merits ¢

* Letter from Comm’r Kristine Svinicki to Senator James Inhofe (Nov, 4. 20101 letter from Comp's
Witliwm OstendorfT o Senaror James nhofe (Nov. 4, 2000y leter from Conam'r Williarn Magwond o

Senator James Inhofe (Nov, §, 20000
* Letter from Chairman Gregony Juczko to Senator James Inhole (Nov, 3. 20104

: ’\}*‘Anmr:m{ium from Comm'y Ostendoriy w Chatrman | aczku e a’

me ance Under Fiscal Year 201 1 Cominuing Resoluton™ 1Ocu
®Jd s Memeo from JLE, Dver. Chiet Financial Officer, and ROW. Bummdi. 5
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* Lener from Rep. Jim Sensenbrenner to Ch
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2tter o Chaimann G j

Letter oy Comm e K :
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the license applicatton. Thus far, the NRC has only released a redacted. pre luzs onal
version of the document in response to a Freedom of Information Act (FOLA) request. H

The document’s pre-decisional state directly contrachets Commissioner ()\if’ndmﬁ
October 27. 2010, tetter informing Rep. Doc Hastings ~on July 15, 2010, Volume Iil wits
transmitted to the Director. ... [f]or concurrence and authorization to publish.”™"*
Furthermore. in the words of the ASLB. none of the evidence provided © wmpum with
the Staff”s chiracterization of SER Volume 3 being a prefiminary draft.”

Shortly afier wking office. President Obama pledged that “the pubiic must he able
to trust the seience and seientific process informing public policy decisions.™ Likewisc.
as Chairman. yvou have suwsed Ihe importance of “conduct|ing] the public’s work i an
open and ransparent manner.”  Uniorunately, vour actions surrounding the terminziion
ol the Yucca Mountain Project fatl to live up w this pledge.

In order to assist the Commitiee with s inv e%u_mon picase provide the
foltowing information and documents:

1. A umeline of significant events related w the Comnussion’s review of the
ASLB’s decision on DOE"s motion w withdraw the license application.
including but not limited o the following:

a. Filing of cach Commissioner’s vole.
¥ithdrawal of any Commissioner’s vote.

¢. Active deliberation or discussions between Commissioners or thelr
staff.

2. Documents and conumunications. including e-mails. relann:
Commission's review of the ASLIY s decision on DO s moton w0
withdraw the license application,

Documents and communications, including e-mails, relating 10 reasons for
the delay between the filing of the finagl Commissioner’s vale and the
scheduling of the affirmation session.

5]

4. A umehne of all significant events related (o the ~orderly closure™ of the
High-Level Wasie Program and the use of Nuclear Waste Fund resources

I{u onse o ]’*";‘ccd{')m of Infermation Act’ Privacy Act Reguest, No. 241
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under the Continuing Resolution, including but not limited to the
following: .

a. (“mnmunicatim 10 or among the Commissioners or their respective

b. huemal communication to NRC staff,

f7n

Documents and communications. including e-mails. relating to all
significant dates concerning the “orderly closure”™ of the High-Level
Waste Program and the use of Nuclear Waste Fund resources under the
Continuing Resolution.

6. Documents and communications, including e-mails. exchanged among or
originated by the Commissir:mem their respective staffs, and Commission
staff relating to the funding of the High-Level Wuste Program in FY201 1.

This request inclades any reviews or recommendations provided by the
Otfice of the General Counsel.

7. Documents and communications. including e-mails, exchanged among or
originated by the Commissioners. their respective staffs. and Commission
staff lda{m(f to the release of Volume 1 of the SE

A statement by each individual responsible for reviewing and signing
Volume I of the SER specifyving whether he/she received the document
for inal concurrence and whether and when he/she gave that concurrence.

9. Documents and communications. meluding e-mails. related to the decision
10 develop a repori separate irom the SER 1o document the NRC staft™s
technical review activities completed 1o date.

The Committee on Oversight and Government Reforn is the principal oversight
committee of the House of Representatives and may at “any ime” investigate “anv
matter” as set forth i House Rule XU

{he Committee requests that the NRC produce Volume 1] of the SER in 1ts
unredacted. clectronic form no later than noon on March 23, 2071, We ask tha
prm*idc the remaining reguested information and documents s soon as possible, but no
lawer 1ium S:00 pm.on April 1. 2011, When producing documents to ‘ihx Comminee,
er pmducuan 3»{5 to {hx. ‘viz omx Staif i Reom 2137 of the Ravhum House

2471 of the Ravbum How

IR

£
Mioe

l i ( cmanies prefers. o recetve all dogumenis ik ekecuonic

format.  An atachment to this letter pti}»’ltl es additonal information about responding ©
the Commitice s request,
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If you have any questions about this request. please contact John Ohly of the
Committee Staff at (202) 225-5074. Thank you for your attention to this matier.

Darrell Issa
Chairman

Enclosure

ce: The Honorable Eliiah E. Cummings, Ranking Minority Member

The Honorable Wiltitam C. Ostendorff, Commissioner
U.5. Nuclear Regulatory Commissiaon

The Honorable George Apostolakis, Commissioner
.5, Nuclear Regulatory Commission

The Honorable Kristine Svinicki. Comumissioner
[U.S. Nuclear Regulatory Commission

The Honorable William D. Magwoeod. IV, Commissioner
(7.8, Nuclear Reguiatory Commission
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Responding to Committee Bocument Reguests

In complying with this request, you should produce all responsive documents that are
in your possession, custody, or control, whether held by you or your past or present
agents, employees, and representatives acting on your behalf. You should also

produce documnents that you have a legal right to obtain, that you have a right to copy
or to which you have access, as well as documents that you have placed in the
temporary possession, custody, or contro! of any third party. Requested records,
documents, data or information should not be destroyed, modified, removed,
transferred or othenwvise made inaccessible 1o the Committee.

In the event that any entity, organization or individual denoted in this request has

been. or is also known by any other name than that herein denoted, the request shall
be read also to include that alternative identification.

The Committee’s preference is 1o receive documents in electronic form (1.2, CD,
memory stick, or thumb drive) in lieu of paper productions.

Documents produced in electronic format should also be organized, identified, and
indexed electronically.

Electronic document productions should be prepared according to the follewing
standards:

&% 3

accompanied by a Concordance-format Toad file, an Opticon referenc
file defining the fizlds and character lengths of the load file.

files

(a) The production should consist of single page Tagged Image Fiie ("TIF"), {
ce file, and a

jand

(b Document numbers in the load file should match document Bates numbers and
TI{F iile namss,

(¢} It the production is ;ompleted through a series of multiple partial productions,
field names and file order in all load files should match.

“ e .
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. The time period covered by this request 15 included in the attached reques:

Documents produced to the Committee should include an index describing the
contents of the production. To the extent more than one CD. hard drive, memory
stick, thumb drive, box or folder is produced, each CD, hard drive, memory stick,
thumb drive, box or folder should contain an index describing its contents.

Documents produced in response to this request shall be produced together with
copies of file labels, dividers or identifving markers with which thev were associated
when they were requested,

When vou produce docurnents, you shouid identify the paragraph in the Committee’s
request to which the documents respond.

It shall not be a basis for refusal to produce documents that any other person or entity
also possesses non-identical or identical copies of the same documents.

i any of the requested information is only reasonably available in machine-readable

form (such as on a computer server, hard drive, or computer backup tape), you should
consult with the Committee staff to determine the appropriate format in which to
produce the information.

- 1f compliance with the request cannot be made in full, compliance shall be made to

the extent possible and shall include an explanation of why full compiiance is not
possible.

. In the event that a document is withheld on the basis of privilege, provide a privilege

log containing the following information concerning any such document: {(a) the
privilege asserted: (b) the type of document; {c) the general subject matter; (d) the
date, author and addressee; and (&) the relationship of the author and addressee w

ach other,

. 1f any document responsive 10 this request was, but no longer is, In your possession,

custody, or control, identify the document (stating its date, author, subject and
recipients) and explain the circumstances under which the document ceased io be in
your possession, custody, or control.

{2 date or other descriptive detail set forth in this request referring to a document is
inaccurate, but the actual date or other descriptive detall is known tw you or is

otherwise apparent from the context of the request, you should produce all documents

fsw

which would be responsive as if the date or other descriptive detail were correct.

AW

axtent a time period is not speeifisd, produce relevant documents from January 1,
2009 w the present

This request is continuing in nature and applies to any newlv-discoverad informatic
Any record, document, compilation of data or information, net produced because 1t
has not been located or discovered by the return date, shall be produced immediaizly
upon subsequent location or discovery.
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All documents shall be Bates-stamped sequentially and produced sequentially.

- Two sets of documents shall be delivered, one sei to the Majority Staff and one set to
JOTIY

the Minority Staff. When documents are produced to the Committes, production sets
shall be delivered to the Majority Staff in Room 21570f the Rayburn House Office

dl\a\.

Building and the Minority Staff in Room 247 lof the Rayburn House Qffice Building.

Upon completion of the document production, you should submit a writien
certification, signed by you or your counsel, statng that (1) a diligent search has
been completed of all documents in your possession, custedy, or control which
reasonably could contain responsive documents; and (2} all documents located durning
the search that are responsive have been produced to the Committee.

Definitions

The term "document” means any written, recorded, or graphic matter of any nature
whatsoever, regardless of how recorded, and whether original or copy, including, but
not limited to, the following: memoranda, reports, expense reports, books, manuals,
ingtructions, financial reports, working papers, records, notes, letters, notices,
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers,
prospectuses, inter-office and intra-office communications, electronic mail {g-mail).
contracts, cables, notations of any type of conversation, telephone call, meeting or
other communication, bulleting, printed matter, computer printouts, teletypes,
invoices, transcripts, diaries, analyses, retums, sumimaries, minutes, bills, accounts,
esiimaies, projections, comparisons, messages, correspondence, press releases,
circulars, Ninancial statements, reviews, opinions, offers, studies and investigations.
guestionnaires and surveys, and work sheets (and all drafts, preliminary versicns,

alierations, modifications, revisions, changes, and amendments of any of the
foregoing, as well as any attachments or appendices thereto), and graphic or oral
records or representations of any kind {including without limitation, photographs,
charts, graphs, microfiche, microfilm, videotape, recordings and motion pictwu) and
electronic, mechanical, and electric records or representations of any kind {including,
without limitation, tapes, cassettes, disks, and recordings) and other written, printec,
typed, or other graphic or recorded matter of any kind or nature, however produced or
reproduced, and whether preserved in writing, {ilm, tape, disk, videotape or
otherwise. A document bearing any notation not a part of the original {ex7is
considersd a separate document. A drait or non-identical copy is a separaie document
within the meaning of this term.

o byn
&g

ey .
2 iorm

{he term "communication” means ?ac‘f*x manner or means of dzs“mt re 0; ench
ol informaticn, regardiess of means utilized, whether oral, electronic
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The term “and" and "or" shall be construed broadly and ei

and either conjunctively or
vyt bring within the scope of this requast any information which might
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otherwise be construed to be outside its scope. The singular includes plural number.
and vice versa. The masculine includes the feminine and neuter genders.

The terms "person” or "persons” mean natural persons, firms, parinerships,
associations, corporations, subsidiaries, divisions, departments, joint ventures,
proprietorships, syndicates, or other legal, business or government entities, and ail
subsidiaries, affiliates, divisions, departments, branches, or other units thereof,

The erm “identify,” when used in a question about individuals, means o provide the
following information: {a) the individual's complete name and ute; and (b) the
individual's business address and phone number.

The term “referting or relating,” with respect to any given subject, means anything
that constitutes, eontatns, embodies, reflects, identifies, states, refers to, deals with or
is pertinent to that subject in any manner whatsoever.



