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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) Docket Nos.  50-247-LR and
) ' 50-286-LR
ENTERGY NUCLEAR OPERATIONS, INC. )
(Indian Point Nuclear Generating Units 2 and 3) ) .
) February 18, 2011

APPLICANT’S ANSWER TO HUDSON RIVER SLOOP
: CLEARWATER, INC. AND RIVERKEEPER, INC.’S
NEW CONTENTIONS CONCERNING THE WASTE CONFIDENCE RULE

I INTRODUCTION

Pursuant to 10 C.F.R. § 2.309(h)(1) and the Board’s February 17, 201.1 .Order,l Entergy
Nuclear Operations, Inc. (“Entergy”) submits this Answer opposing the “Jdint Motion for Leave
" to Add Contentions Based Upon New Information and Petition to Add New Contentions” (“New.
Contentions”) filed by Hudson River Slooi) Clearwater, Inc. (“Clearwater”).and Riverkeeper,
Inc. (“Riverkeeper”) (collectively, “Petitioners”) on January 24, 2011.

Clearwater and Riverkeeper submittéd four new contentions, two environmental and two
safety-related.. Two .con-tentions are premisgd on the assumption that the “ner waste conﬁdence.
rule is invalid.”* These contention.s essentially duplicate, with minor chénges, the contenfions

Clearwater submitted in October 2009 and that the Commission rejected in CLI-10-19.°

! Licensing Board Order (Extending Page Limitations for Pleadings as They Apply to Answers to Clearwater’s and -
Riverkeeper’s January 24, 2011, Joint Motion, and New York State’s Motion to Amend Contention 17A and Waiver
Petition, Filed January 24, 2011). (Feb. 17, 2011) (unpublished).

2 New Contentions at 17, available at ADAMS Accession No. ML110330089 (citing Waste Confidence Decision Update, 75
Fed. Reg. 81,037 (Dec. 23, 2010) (“2010 Waste Confidence Decision™); Final Rule, Consideration of Environmental
Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor Operation, 75 Fed. Reg. 81,032 (Dec 23,2010)
(“Temporary Storage Rule”)).

3 Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Umts 2 & 3), CLI-10-19, slip op (July 8, 2010) (“CLI-
10-19).



| Recognizing that their first two contentions likely remain outside the scope of this proceeding for
éssentiall-y the same reaéons set forth in CLI-10-19, Petitionérs this time also submit a second set
of two contentions: “[i]n the a’ltgrative, if the Board decides that Petitioners .cannot challenge
duly adopted .NRC rules in these proceedings . .”4_ The “alternative” contentions are premised
on a perceived gap in the Commission’s findings supporting the amended Waste Confidence
Rule.’ Specifically, Petitioners allege that “the Commission’s' generic findings with res.pect.to
onsite fuel storage in both wet pools and dry casks relate only to the period 60 years beyond the
'expiration of a plant’s operating license” and no further.® |
As an initial matter, there is .essentially nothing new in Petitionersl’ proposed contentions.

Indeed, most of Petitioners’ pleading is a recitation of the legal history of the Waste Confidence
Rule and federal efforts to develop a repository for spent fuel and high-level waste,7 largély
copied from Clearwater’s.ez.irlier contentions.s The proposed con.tentions themselves essentially
duplicate the contentions proffered by Clearwater over a year ago.” As Petitioners recognize, the
Commission rejected those claims ih CLI-10-19."° Indeed, similar claims have also been
uniformly rejected in other proceedings.

| Sirﬁilarly, Petitioners’ New Contentions should be denied in their entirety; First,

Petitioners directly challenge the Waste Confidence Rule, 10 CF.R. §51.23, as amended,

New Contentions at 18.

5 Seeid. at18,33.

§  IHdat33.

? See generally id. at 3-17, 18-27,29-33, 34, 36-38.

8 See generally Hudson River Sloop Clearwater, Inc.’s Motion for Leave to Add New Contentions Based Upon New
Information (Oct. 26, 2009; corrected version, Nov. 6, 2009), available at ADAMS Accession Nos. ML093080129,
ML093200503. . :

% See Licensing Board Memorandum and Order (Certiﬂcation to the Commission of a Question Relating to the Continued
Viability of 10 C.F.R. § 51.23(b) Arising From Clearwater’s Motion for Leave to Admit New Contentions) at 18-22 (Feb.
12, 2010) (unpublished) (“Feb. 12, 2010 Order”). '

© CLI-10-19, slip op. at 2.



contrary to the acknowledged, long-standiﬂg NRC prohibition égainst attacks on Commission
regulations, codified in 10 C.F.R. § 2.335. Second, Petitioners’ safety contentions are untimely,
contrary to 10 C.F.R.-§ 2.309(f)(2) and (c). Third, Petitioners attempt to raise issues related to
the Indian Point Energy Center (“IPEC” or “Indian Point”) Independent Spent Fuel Storage
.Installation (“ISFSI”), which are not within the scope of this proceeding, and therefore do not
meet the reqﬁirements of 10 C.F.R. § 2.309(f)(1)(iii). Finally, by ignoring the portioné of
Entergy’s license renewal applicatiop (“LRA”) that include aging management prograrﬁs
(“AMPs”) for the spenf fuel pools, Petitioners fail to raise a génuine dispute on a maferial issue
of law or fact, as required by 10 C.F.R. § 2.309(f)(1)(vi). Accordingly, the New Contentions fail
to meet the admissibility requirements set forth in 10 C.F.R. § 2.309(f)(1).

I.  BACKGROUND

A. The Waste Confidence Rulemaking and the Status of Efforts to Remove Spen

Nuclear Fuel from Reactor Sites

The general history of the Waste Conﬁdence Rule has been reci_ted by both the Board and
Commission in response to séveral prior proposed conteﬁtions and related documents in this
proceeding. 1 Most importantly, the Commission has plainly stated. that, “‘[i]n the area of waste
storage, the Commission largely has chosen- to proceed generically’ through the rui'emaking
process — that is, the Waste Confidence Rule, codified at 10CFR. § 51 23 — instead of litiggting

issues case-by-case in adjudicatory procee_dings.”12

' See, e.g., Feb. 12,2010 Order at 18-22.

2 CLI-10-19 slip op. at 2 (quoting Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328,
343 (1999)).



In 2008, the Commission proposed t.o- update the Waste Confidence Rule to “confirm the
Commission’s confidence that spent fuel storage is safe and secure over long periods of time.”"?
This review led fo certain revisions in 2010 to the Commission’s waste confidence “Findings”
(i.e., the conclusions that support the Waste Confidence Rule).'* Speciﬁéally, the Commission
reyiséd its second Waste Confidence Finding from a conclusion that there .is reasonable
assurance that a réposi_to'ry with sufficient capacity will be available within the first quarter of the
tW¢nty—ﬁrst century to a conclusion that. sufﬁéient repositéry capacity will be available when
necessary."®

The target date for repository availability was removed from this finding because “recent
events have demonstrated that the .Commission is unable to predict with confidence when a
successful program to construct a repository will start.”!® This is because, although the
Commission has confidence that spent fuel can be safely ‘stored  without significant
em)ironmental impacts for long periods, there are issues beyond. the Commission’s control,
including political and societal challenges that make it preméture to predict a'prc;cise date for |
repository availability.!” In 2010 the Commission also revised its fourth Waste Confidence
Finding from one that spent fuel can be safely stored for 30 years beyond a reactor’s licensed life

for operation, to one that concludes that spent fuel can be safely stored for at least 60 years

beYond licensed opération, including the term of a renewed license.”® Consistent with these

3 Proposed Rul_e; Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor
Operation, 73 Fed. Reg. 59,547, 59,549 (Oct. 9, 2008). See alsoWaste Confidence Decision Update; Update and Proposed
Revision of Waste Confidence Decision, 73 Fed. Reg. 59,551 (Oct. 9, 2008).

M See 2010 Waste Confidence Decision, 75 Fed. Reg. at 81,038.
15 Seeid. at 81,038-39.

' Id. at81,048.

7 Seeid. at 81,042.

' Seeid. at 81,038.



.ﬁndings,' the Commission revised 10 C.F.R. § 51.23(a) regarding the environmental impacts of

spent fuel storage as follows: _

The Commission has made a generic determination that, if
necessary, spent fuel generated in any reactor can be stored safely.
and without significant environmental impacts for at least 60 years
beyond the licensed life for operation (which may include the term
of a revised or renewed license) of that reactor in a combination of
storage in its spent fuel storage basin and at either onsite or offsite
independent spent fuel storage installations.  Further, the
Commission believes there is reasonable assurance that sufficient
mined geologic repository capacity will be available to dispose of
‘the commercial high-level waste and spent fuel generated in any
reactor when necessary.””. : .

Finally, the Commission directed the NRC Staff to further develop a plan for a rulemaking and

an Environmental Impact Statement (“EIS”) to assess the environmental impacts and safety of

long-term waste storage, beyond 120 years.”

Importantly, and contrary to Petitioners’ proposed cbritentions, the Waste Confidence
Rule does not—and cannot—estaBlish the schedule for the removal of spent nuclear fuel from
any reactor site, including IPEC. Under the Nuclear Waste Policy Act of 1982, as amended,
_42 U.S.C. § 10101 et seq. (“NWPA”), the federal government, through DOE, re;mains solély
responsible for siting and building a repository.?! Neither the Board nor the Commission has the
statutory authority to take such actions. The Commission itself récognizes'that the schedule for
such activities is iﬁﬂuenced by many “issues beyond the Commission’s control, including the

political and societal challenges of siting a [high-level waste] repository, that make it prerhature

322

to predict a precise date or time frame when a repository will become available.”*” Thus, Section

~ 51.23, as amended, siinply reflects the current reality; i.e., uncertainty regarding the timing of the

1 ~ 10 CF.R. § 51.23(a) (emphasis added). See aiso 2010 Waste Confidence Decision, 75 Fed. Reg. at 81,038.
2 2010 Waste Confidence Decision, 75 Fed. Reg, at 81,040,

2 Seeid. at 81,049.

2 Seeid.at 81,042. -



availability of a geologic repository for spent nuclear fuel and high-level waste, but it does not
set forth or establish any timetable for such removal.2?

" The effect of the amended rule, however, is to continue the Commission’s long-standing
generic treatment via rulemaking which precludes litigation of such issues in individual licensing
proceedings.24 Relying now on the Commission’s 2010 Waste Confidence Decision, 10 C.F.R.
§ 51.23(b) remains unchanged, and continues to state that:

[N]o discussion of any environmental impact of spent fuel storage
in reactor facility storage pools or independent spent fuel storage
installations (ISFSI) for the period following the term of the
reactor operating license . . . for which application is made, is
required in any environmental report, environmental impact
statement . . . or other analysis prepared in connection with the

issuance . . . of an operating license for a nuclear power reactor
under parts 50 and 54 of this chapter . . . .%°

ThuS, 10 C.F.R. § 51.23(b) unambiguously‘.applies to “any environm.ental' impact.’;
Furthermore, 10 C.F.R. § 51.95(c)(2) provides th.at “the .supplemental enviromnentai impact
statement prepared at the license renewal stage need not discuss . . . any aspect of the storagé of
spent fuel for the facility.within lthe scope of the generic determination in § 51.23(a) and in
acéordance with § 51.23(b).” Thus, all environmental impacts of spent fuel storage following
the licéﬁse renewal period have been and continue to be outside the scope of this prdcegdin'g.26

B. Clearwater and Riverkeeper’s New Waste Confidence Contentions

On January 24, 2010, Clearwater and Riverkeeper submitted four new contentions, two

environmental and two safety-related. As noted above, the first two contentions are premised on

B Seeid. at 81,040.
2 See CLI-10-19, slip op. at 2-3.
2 ~ Emphasis added.

% See, e.g., CLI-10-19, slip op. at 2-3; Oconee, CLI-99-11, 49 NRC at 343-46; Entergy Nuclear Vt. Yankee, LLC & Entergy
Nuclear Operations, Inc. (Vt. Yankee Nuclear Power Station), LBP-06-20, 64 NRC 131, 170 (2006).

-6-



the assumption that the “new waste confidence rule is invalid.”?’ In the first, an environmental

contention (“CW EC-8/RK EC—6”), Petitioners allege:

The environmental analysis carried out to assess the potential
impacts of relicensing Indian Point Units 2 and 3 is inadequate
because it provides an insufficient analysis of the potential impacts
of generating more spent fuel leading to additional waste storage
on site, the alternative methods of accomplishing such storage, and
potential alternatives to additional waste storage on the site,
including the no-action alternative.?® '

In the second, a safety contention (“CW SC-2/RK TC-3"), Petitioners allege:
The license renewal application requesting the relicensing of
Indian Point Units 2 and 3 is inadequate because it provides
insufficient analysis of the aging management of the dry casks and
spent fuel pools that could be used to store waste on the site in the
long term. In addition, both the applicant and the NRC Staff have

failed to establish that any combination of such storage will
provide adequate protection of safety over the long term.”

These contentions essentially duplicate, with minor changes (or no éhanges, in the case of
Ccw SC-Z/RK TC-3), the contentions Clearwater submitted in October 2009 and that the
CoMission rejected in CLI-10-19.%°
- Recognizing thét their ﬁrst two contentions likely remain outside the scope of this
prbceeding for essentially the same reasons set forth in _CLI-10-19, Petitioners this time also
submit a second set of two contentions: “[i]n the alterative, if the Board decides that Petitioners
cannot challenge duly adopted NRC rules in these proceedings . . . 231 Thus, in the “rule valid
scenario,” there is a second environmental contention (“CW EC-9/RK EC-77):

The environmental analysis carried out to assess the potential
impacts of relicensing Indian Point Units 2 and 3 is inadequate

2 New Contentions at 17.

L ]
% Idatl8.
3 CLI-10-19, slip op. at 3.

3 New Contentions at 18.



because it provides an insufficient analysis of the potential impacts
of generating more spent fuel during the period commencing 60
years after the expiration of each license. Missing elements include
analysis of: a) the long term impact of additional waste storage on
site; b) the alternative methods of accomplishing such storage; and
c) potential alternatives to add1t10na1 waste storage on the site,
including the no-action alternative.*?

And there is a second safety contention (“CW SC-3/RK TC-4"):

- The license renewal application: requesting the relicensing of
Indian Point Units 2 and 3 is inadequate because it provides
insufficient analysis of the aging management of the dry casks and
spent fuel pools that could be used to store waste on the site during
the period commencing 60 years after the date the license expires
at each unit. In addition, both the applicant and the NRC Staff have
failed to establish that that any combination of such storage will
provide adequate protection of safety over the long term.>’

In support of these New Contentions, Petitioners refer to, but do not include, a
declératién from Dr. Gordon R. Thompson prepared in support of Clearwater’s prior rejected
proposéd contentions.>* That declaration, however, refers only to other documents.*

Aside from théir explicit challenges to the amended Waste Confidence Rule, Petitioners
also faise a host of new and vaguely-related claims under the cover of these contentions.

Specifically, Petitioners identify a list of alleged “specific issues that site-specific and generic

2
B

3 The Declaration of Dr. Gordon R. Thompson in Support of Contentions Concerning Waste Storage and Disposal at Indian
Point Submitted by Hudson River Sloop Clearwater, Inc. (Oct. 26, 2009) (“Thompson Declaration”) appears in ADAMS at
Accession No. ML093080129. Petitioners do not resubmit the “cover” Thompson Declaration with the new proposed
contentions. These facts render all of Clearwater and Riverkeeper’s new contentions totally unsupported and subject to
dismissal on these grounds alone. The Licensing Board “should not be expected to sift unaided through . . . earlier briefs
filed before the Presiding Officer in order to piece together and discern the Intervenors’ particular concerns or the grounds
for their claims.’’ Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), CLI-01-17, 54 NRC 3, 15
(2001) (citing Hydro Res., Inc. (P.O. Box 15910, Rio Rancho, N.M. 87174), CLI-01-4, 53 NRC 31, 46 (2001)).

3 See generally Thompson Declaration. For example, the Thompson Declaration refers to Gordon R. Thompson,
Environmental Impacts of Storing Spent Nuclear Fuel and High-Level Waste from Commercial Nuclear Reactors: A
Critique of NRC's Waste Confidence Decision and Environmental Impact Determination (Feb. 6, 2009) (“Thompson/TSEP
Report™)). Petitioners also mention this document on page 7 of their New Contentions and refer again to Dr. Thompson’s
“many reports” on page 43, but, contrary to the Board’s Scheduling Order, do not provide an ADAMS citation. Therefore,
it should “not be considered by the Board.” See Licensing Board Scheduling Order at 18 (July 1, 2010) (unpublished). The
ThompSOn/T SEP Report appears to be available in ADAMS at ML090700781, included in a document submitted by
various groups as comments in the recent waste confidence rulemaking.

-8-



.safety analyses fail to address” including the alleged “potential for ongoing 1eaks of radioactivity
from existing spent-fuel pools to get worse over the long term.”"’.6 The FSEIS, ho§vever, includes
a substantial discussion of the “status of spent fuel. pool leakage, including potential'
environmental impacfs, but Petitioners do. not cite or challenge any of the information in the
FSEIS.”” The remaining items are addr.es.sed in Sections IV.A and IV.B, below, to the extent
they can be understood to raise either safety or enviroﬂmental issues.

Following Petitioners’ submittal of their New Contentions, the State of New York (“New
York”) submitted a 23-page “Answer in Support of the Admission of Clearwater and

338

Riverkeeper’s Proposed Waste Confidence Contentions”® Most of the issues raised in the New

York Answer are not new. New.York, however, for the first time refers to alleged problems
associated with the presence of spent fuel from Indian Point, Unit 1 (“IP1),* and that the
findings in the Waste Confidence Rule will allegedly. no longer apply to IP1 after 2034.*° The
environmental impacts of any spent fuel associated with IP1 (which is all now stored in an
ISFSI), of course, are outside the scope of this proceeding regarding Entergy’s application to
renew the licenses for IP2 and IP3. New York also claims that the NRC’s FSEiS for IPEC
license renewal*' is deficient because it relies upon the prior Waste Confidence Rule rather than

the amended ru_le,42 but this is not an allegation raised in Petitioners’ contention.®

3 New Contentions at 35.

37 See FSEIS at2-110to -114, 4-56. Moreover, Petitioners both already have an admitted contention regarding spent fuel
- pool leaks. See Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), LBP-08-13, 68 NRC 43,
188-91 (2008) (“LBP-08-13") (admitting Riverkeeper EC-3); id. at 191-94 (admitting Clearwater EC-1).

3% Feb. 10,2011 (“New York Answer”). This document is not yet available in ADAMS.
¥ 4 at4, |

0 Seeid. at8.

41 NUREG -1437, Supp. 38, Generic Environmental Impacts Statement for License Renewal of Nuclear Plants, Regarding
Indian Point Nuclear Generating Unit Nos. 2 & 3 (Dec. 3, 2010) (“FSEIS”), available in ADAMS at Accession No.
ML103350405. '

42 See New York Answer at 17-18.



III. LEGAL STANDARDS GOVERNING ADMISSION OF NEW AND AMENDED
CONTENTIONS ' ' '

An intervenor may file new environmental contentions “if there are data or conclusions in
the NRC draft or final environmental impact statement, environmental éssessment, or any
suﬁplements .relating théreto, that differ significantly from the data or conclusions in the
applicant’s documents.”.44 Absent such circumstances, .an intervenor may file new contentions
only with leave of the presiding officer ﬁpon a showing that the new or amended contention is
based on information that was not previously available and is materially different than
information previously available.* The Commission very recently reiterated that the publication _
of a new document, standing alone, does not meet this _standard unless the information in that
document is new and rriaterially different from what was previously available.*® Furthe_rmore;
the Petitioner must act promptly to bring the new or amended contention.”’ A.new contention is
not an occasion to raise additional arguments that could have-Been raised previously.*®

If an intervenor cannot satisfy the.critéria of 10 C.F.R. §.2.309(f)(2), then a contention is
considered nontimely, and the inte_:rvénor must successfully address the late-filing criteria in

Section 2.30.9(c)(1)(i)-(viii).49 The first factor idenﬁﬁed-in that regulation, whether “good cause” |

® Nor is it raised in New York’s proposed amended Contention 17B. To the extent the New York Answer seeks to
supplement or bolster the arguments in the State’s own January 24, 2010 filings, the New York Answer is untimely,
unauthorized, and inappropriate.. .

4“4 10 CF.R. §2.309()(2).

B Id § 2.309()(2)()-(i).

% See, e.g., N. States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 & 2), CLI-10-27, slip op. at 13-18 (Sept.
30, 2010).

7 See Entergy Nuclear Vt. Yankee, LLC (Vt. Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 573 & 579-80 (2006)
(rejecting petitioner’s attempt to “stretch the timeliness clock” because its new contentions were based on information that
was previously available and petitioners failed to identify precisely what information was “new” and “different”).

% Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), CLI-02-28, 56 NRC
373, 385-86 (2002). This Board has emphasized that that it “will not entertain contentions based on environmental issues
that could have been raised when the original contentions were filed.” Licensing Board Memorandum and Order
(Summarizing Pre-Hearing Conference) at 3 (Feb. 4, 2009) (unpublished) (“Pre-Hearing Conference Order”).

% See Licensing Board Scheduling Order at 5-6; 10 C.F.R. § 2.309(c)(2) (“The requestor/petitioner shall address the factors
in paragraphs (c)(1)(i) through (c)(1)(viii) of this section in its nontimely filing.”).

-10-



exists for the failure to file on time, is entitled to the most weight.”® Without good cause, a

“petitioner’s demonstration on the other factors must be partlcularly strong. »31

A proposed contention also ‘must satisfy, without exception, each of the criteria set out
in 10 C.F.R. § 2.309(H)(1)(i) through (vi).”*? Failure to meet each of the criteria is grqunds for
dismissal of a proposed new or amended contention.” Among other things, the petitidner must
demonstrate that the issue raised in the contention is within the scope of the proceeding, is
material to the findings the NRC must make to sﬁpport the action that is 'involv_ed in the -
proceeding, and provide sufficient information to show that a genuine dispute exists with the
appiicant/licensee on a material issue of law or fact.54 A dispute is material if its resolution

| would make a difference in the outcome of the licensing procc:eding.5 3

Additionally, the Commission ﬁas held that a petitioner may not use an adjudicatory
proceeding to attack generic rules or regulations.”® Thus, a licensing proceeding is plainly not
the proper forum for an attack on appiicable statutory requirements or for challenges to the basic

structure of the Commission’s regulatory process.57 A contention that collaterally attacks an

NRC rule ‘or regulation is not appropriate for litigation and must be rejected.”® Similarly,

0 See New Jersey (Dep’t of Law & Pub. Safety’s Requests Dated Oct. 8, 1993), CLI-93-25, 38 NRC 289, 296 (1993).

' Tex. Utils. Elec. Co. (Comanche Peak Steam Elec. Station, Units 1 & 2), CLI-92-12, 36 NRC 62, 73 (1992) (quoting Duke
Power Co. (Perkins Nuclear Station, Units 1, 2 & 3), ALAB-431, 6 NRC 460, 462 (1977)).

2 S.C Elec. & Gas Co. (Virgil C. Summer Nuc]ear-Statioﬁ Units 2 & 3), LBP-10-06, slip op. at3 (Mar. 17, 2010).

3 See Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2221 (Jan. 14, 2004). See also Private Fuel Storage, L.L.C.
(Indep. Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).

% See 10 C.F.R. §2.309(H)(1)(ii)(iv) & (vi). _
% See Summer, LBP-10-06, slip op. at 4 (quoting Oconee, CLI-99-11, 49 NRC at 333-34).
%6 10 CF.R. §2.335(a); Oconee, CLI-99-1 1, 49 NRC at 334,

51 See Phila. Elec. Co. (Peach Bottom Atomic Power Station, Units 2 & 3), ALAB-216, 8 AEC 13, 20, aff’'d in part on other
grounds, CLI-74-32, 8 AEC 217 (1974). See also Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant),
LBP-07-11, 66 NRC 41, 57-58 (2007) (citing Peach Bottom, ALAB-216, 8 AEC at 20).

8 See, e.g., Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58 NRC 207, 218 (2003);
Potomac Elec. Power Co. (Douglas Point Nuclear Generating Station, Units 1 & 2), ALAB72]8, 8 AEC 79, 89 (1974).
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licensing boards should not accept in individual license proceedings contentions which are (or

are about to become) the subject of a rulemaking by the Commission.>

IV. THENEW CONTENTIONS ARE INADMISSIBLE UNDER 10 C.E.R. § 2.309

A. Clearwater EC-8 (Riverkeeper EC-6) Is Inadmissible

1. The Commission Rejected these Same Challenges in CLI-10-19

CW EC-8/RK EC-6 claims that the existing NEPA review is inadequate because it does
nbt evaluate the impacts of storing ad_ditional. waste onsite or potential alternative storage
methods.®® In support, Petitioners rely ﬁpon the Thompson/TSEP Report, which, as noted above,
is not attached or even directly referenced in the New Contentions.®’

As noted above, Clearwater submitted essentially the same conteﬁtion in October 2009,
and the Commission rejected it in CLI—lO-_19.62 In that decision, the Commission r'eiferated its
longstand‘ing position that, “‘[i]n the area of waste storage, the Commission has largely cﬁosen to
proceed generic;:ally’ through the rulemaking process — that is, the Waste Confidence Rule,
codified at 10 CFR § 51.23 — instead of litigating issues base-by—case in adjudicatory
proceedings.”® The Commission went on to clearly state that “challenges to fhe Waste

Confidence  Rule must be made in the context of a rulemaking, not in the context of an

adjudicative proceeding.”64 Because the then;ongoing rulemaking to update the Waste

% See Oconee, CLI-99-11, 49 NRC at 345 (quoting Douglas Point, ALAB-218, 8 AEC at 85).

% New Contentions at 17.

8 ~ Notably, Petitioners do not claim that anything in the Thompson Declaration or the Thompson/TSEP Report qualifies as
“new” information or information that was “previously unavailable.” Nor could they, as other licensing boards have found
that a similar Dr. Thompson declaration attaching this same report does not contain significant new factual information.
See Progress Energy Fla., Inc. (Combined License Application for Levy Cnty. Nuclear Power Plants, Units [ & 2), LBP-
09-10, slip op. at 102 (July 8, 2009) (“Indeed, Dr. Thompson's Declaration (which deals with the risks associated with the
high density storage and racking of spent nuclear fuel in pools), covers information and grounds that a 2006 licensing board
characterized as ‘well trod.””). :

62 Slip op. at 2-3. ’

8 Idat2 (quoting Oconee, CLI-99-11, 49 NRC at 343)..
64 . . :
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‘Confidence Rule was already examining the very issues Clearwater sought to litigate, it would be

“unnecessary and wasteful” to admit its proposed contentions.”> As a result, the Commission

directed the Board to deny Clearwater’s proposed contentions.®®

The Cbnnnission and its Boards have also rejected similar contentions in numerous other |
recent proceedings.” The only difference is that the current proposed contgnti’on challenges the -
outcome of the NRC’s récent rulemaking, contrary to 10 C.F.R. § 2.335, rather than the
previously-existing rule. Prdposed contention CW-EC8/RK-EC-6 remains inadmissible for the

reasons set forth in CLI-10-19,

2. | Clearwater EC-8 (Riverkeeper EC-6) Remains Inadmissible As It Challenges the
NRC'’s Generic Findings Codified in the Amended Waste Confidence Rule, Under
10 CFR. §§ 2.309(f)(1)(iii) and 2.335(a)

Although-the Commission has amended the Waste Confidence Rule since CLI-10-19,
CW-EC8/RK-EC-6 remains an inadmissible challenge to the rule, as Clearwater and Riverkeeper
.readily admit. As stated above, the Commission has unequivocally stated that “no discussion of
any environmental impact” from spent fuel storage “for the period following the term of the

' reactor operating license” is required in “any” environmental impact statement.®® In fact,

S Seeid. at3.
8  Seeid.

" See, e.g., Progress Energy Carolinas, Inc. (Shearon Harris Nuclear Plant, Units 2 & 3), LBP-08-21, 68 NRC at 554, 587
(2008) (holding that a contention seeking reconsideration of the Waste Confidence Rule and alleging it is inapplicable to
new plants was an impermissible challenge to regulations and noting that “{a]t least seven other licensing boards have
considered identical matters and have squarely rejected” it), aff'd CLI-10-09, slip op. at 37-38 (Mar. 11, 2010); Tenn.
Valley Auth. (Watts Bar Unit 2), LBP-09-26, slip op. at 45-47 (Nov. 19, 2009) (rejecting contention as impermissible
challenge to the subject matter of a pending rulemaking); Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-09-
16, slip op. at 16-19 (July 31, 2009) (rejecting a similar challenge to the Waste Confidence Rule on similar grounds); Tenn.
Valley Auth. (Bellefonte Nuclear Power Plant Units 3 & 4), LBP-08-16, 68 NRC 361, 415-16 (2008) (rejecting a challenge
on similar grounds, including the claim that the rule “should be reconsidered given the uncertainty about the availability of
the second geologic repository” that would allegedly be needed for spent fuel from new reactors). See also Licensing
Board Order (Ruling on New York State’s New and Amended Contentions) at 16 (June 16, 2009) (unpublished) (“the
regulations now in force, specifically 10 C.F.R. § 51.23(b), do not permit discussion of any environmental impact of spent
fuel storage at nuclear reactor sites”) (emphasis in original, internal quotations omitted).

%8 10 CF.R. § 51.23(b) (emphasis added).
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Petitioners concede that the Waste Confidence Rule does “not cohtemplate the assessments that

Petitioners contend are missing Lo

Despite the plain language of the amehded and controlling Waste Confidence Rule,
Petitioners nevertheless claim that Entergy or the NRC Staff should have perfdrmed a site
| specific assessment of the environmental impac_ts of spent fuel storage affer the period of
extended operation.” It is well established, however, that absent a waiver, no rule or tegulation_
of the Commission is subject to attack by way of discovery, proof, argument, or other means in
-any adjudicatory proceediné.ﬂ Here, Petitioners make no attempt to satisfy the requirements for
waiver.  Therefore, CW-EC8/RK-EC-6 must be rejected in accordance with. 10 CF.R.
§§ 2.309(f)(1)(iii) and 2.335(a).

3. To the Extent Petitioners S‘eek to Raise a NEPA-Terrorism Claim Under

Clearwater EC-8 (Riverkeeper EC-6), Such Claims Have Been Uniformly
Rejected Before In This and Other Proceedings

According to Petitioners, one example of aﬁ issue they seek to litigate under CW-
EC8/RK-EC-6 is the questipn of whether “long-term wet stbrage of spenf—fuel in high-density
racks does not meet the NRC r¢quireménts for adeqﬁate protection and renders the plant
excessively vulnerable to terrorism.”’> To the extent t}ﬁs allegation seeks to raise terrorism-
related cl_aim’s under NEPA, such claims are outside the scope of this proceeding for the reasons

set forth in Commission decisions in the Oyster Creek and Pilgrim license renewal

6 New Contentions at 41.

" Jd. at 19-20 (asserting the need for a NEPA assessment of the long term or indefinite storage of spent fuel). The
Commission has explained that the Waste Confidence Rule “applies only to the storage of spent fuel after a reactor ceases
operation,” Turkey Point, CLI-01-17, 54 NRC at 23 n.14. Nonetheless, to the extent that Petitioners challenge the
environmental impacts of spent fuel storage during the license renewal term for IP2 and IP3, such challenges are barred by
10 C.F.R. Part 51 and its underlying Generic Environmental Impact Statement. See id. at 22-23.

10 CF.R. §2.335(a).

2 New Contentions at 36.
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proceedings,73 and in the Board’s earlier deéisibn in this proceeding.74 Specifically, the
Commission has coﬁcluded that NEPA “imposes no legal duty on the NRC to consider
intentional malevolent acts . . . in conjunction with commercial §0wer reactor license renewai
'apblications.”” Regardless, in the GEIS, the NRC performed a discretionary analysis of
intentional acfs n connecti_on with license renewal, and concl,uded that “the core damage and
radiological release from such acts would be no worse than the damage and release expected
from internally initiated events.”’® Thus, any NEPA—terrorism allegation that might .be
considered as part of proposed contention ECS/RK—EC-G is also outside the scope of this
proceeding under 10 C.F.R. § 2.309(f)(1)(iii).

4. To the Extent Petitioners Seek to Challenge the Analysis of the No-Action
Alternative in the FSEIS, Such Claims Fail to Raise a Genuine Dispute

Contention EC8/RK-EC-6 also asserts that the ‘“‘environmental analysis carried out to
assess the potential impacts of relicensing Indian Point Units 2 and 3 is inadequate because it
pfovides an insufficient analysis of . . . potential alternatives to additional waste storage on the

977

site, including the no-action alternative. Petitioners, however, must ‘‘read the pertinent

portions” of, in this case, the FSEIS, and explain why they disagree with the analysis in that
document.”  Here, Petitioners do not reference or explain their challenge to any of the

information in the FSEIS regarding the no action alternative,” so CW EC8/RK-EC-6 fails to

B See Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-14, slip op. at 36-37 (June 17, 2010);
AmerGen Energy Co. (Oyster Creek Nuclear Generating Station), CLI-07-8, 65 NRC 124, 129 (2007) aff’d sub nom. N.J.
Dep’t of Envtl. Prot. v. NRC, 561 F.3d 132, 137-44 (3rd Cir. 2009).

™ LBP-08-13, 68 NRC at 140-43 (rejecting NYS-27 as inadmissible).

™ Pilgrim, CLI-10-14, slip op. at 37 (quoting Oyster Creek, CLI-07-8, 65 NRC at 129).
™ Id. (quoting Oyster Creek, CLI-07-8, 65 NRC at 131).

" New Contentions at 17.

™ See Final Rule, Rules of Practice for Domestic Licensing Proceedings-Procedural Changes in the Hearing Process, 54 Fed.
Reg. 33,168, 33,170 (Aug. 11, 1989); Millstone, CLI-01-24, 54 NRC at 358.

" SeeFSEIS § 8.2 (No-Action Alternative).
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raise a genuine 'dispute'on a material issue of law or fact, as requiréd by 10 CF.R.

§ 2.309(H)(1)(vi).

B. Clearwater SC-2 (Riverkeeper TC-3) Is Inadmissible

1. Clearwater SC-2 (Riverkeeper TC-3) Is Untimely, Under 10 CF.R. § 2.309()(2)
and (c) :

Although Petitioners are permitted, with leave of the Board, to file new contentions based
on new and materially different information, Pétitioners fail to meet the mandatory requirements
for such new conténtions as déﬁned in 10 C.F.R. § 2.309(f)(2)(1)-(iii) with respect to Contention
CW. SC-2/RK TC-3.. The only purportedly “new” information that Clearwatér points to is the
amended Waste Confidence Rule.®® Petitioners do not claim that anﬁhing in the Thompson
Declaration or the Thompson/TSEP Report qualifies as “new” information or. information that
was “previously unavailable.”®! Q

In this new safety contention,. Petitioners challenge whether Entergy’s LRA provides
adequate aging maﬁagement for the spent fuel pools at IPEC and the plant’s ISFSI. - Petitioners,
however, do not identify what safety regulation, old or new, Entergy’s LRA allegedly violates.
Further, the Commission’s amendment of its environmental regulations in 10 CFR. § 51.23
simply does not provide any new inforrhation that might -suﬁport the admission of this broposed’ _
S'afegz contention, and Pgtitioners point to-none. Petitioners also point to no amendment to the
LRA that might have changed Entergy’s relevant AMPs and no other new safety analysis that

might serve as the trigger for an amended safety contention. Indeed, the relevant aspects of _

Entergy’s LRA, discussed in Section IV.B.4, below, were included in the initial LRA filed by. -

80" See New Contentions at 3-7, 11, 4041, 44-47.

81 See supra note 61.
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Entergy on April 23, 2007.*> As a result, CW SC-2/RK TC-3 is untimély under 10 C.F.R.
§ 2.309(£)(2).

Bec.ause Petitioners have not satisfied the criteria in 10CF.R. §.2.309(.f)(2), they ﬁlusf
satisfy the test s.et forth in 10 C.F.R. § 2.309(c)(1). Petitiqners assért that the first and most
| important factor of “good cause” wei ghs in thei_r favor because their contentions afe timely.®® As
explained above, they are not, so Section 2.309(c)(1)(1) weighé against admission of the New
Contentiohs.for the same reasons they fail to satisfy Section 2.3_09(f)(2).84 |

Nor have Petitioners made é “compelling showing” as to any of the remaining factors |
under Seétion 2.309(c)(1) to outweigh the lack of good cause.’> While Petitioners assert .'that
factors 2-thfough 4 (nature and extent of petitioners’ right to be made a party, their property or
financial interests in the proceeding, the possible effect of any order on petitioners’ interests) |
weigh in their favor,% these factors do not relate to the pending New Contentions, because
Petitioners are already parties to .this proceeding.’’ The fifth and sixth factors (évailability of
other meané to protect petitioners’ interest and the extent .to which petitioners’ _interests will be
represented by 'Iexisting parties)88 weigil against admission of the New Contentions because,
contrary to Petitioners’ assertions,’ many of the concerns raised in the New Contentions are

either addressed in Petitioners’ admitted contentions on alleged spent fuel pool leékage, or relate

82 See LRA Tables 3.5.2-3, 3.3.2-1-1P2, 3.3.2-1-IP2 (Apr. 23, 2007), available at ADAMS Accession No. ML071210517.
8 See New Contentions at 46.

8 See Exelon Generation Co. (Early Site Permit for Clinton ESP Site), LBP-05-19, 62 NRC 134, 163 (2005) (finding that the
requirements for a good cause showing under 10 C.F.R. § 2.309(c)(1)(i) “are analogous to the requirements of Sections
2.309(f)(2)(i) (information not previously available) and (f)(2)(iii) (submitted in a timely fashion)”).

8 See Commonwealth Edison Co. (Braidwood Nuclear Station, Units 1 & 2), CLI-86-8, 23 NRC 241, 244 (1986).

8  See New Contentions at 47.

¥ See 10 C.F.R. § 2.309(c)(1)(ii)-(iv) (addressing the nature of petitioners’ right to be made a party, nature and extent of
petitioners’ property, financial, or other interests, and the effect of any order on such interests).

® 10 CF.R. §2.309(c)(1)(v)-(vi)

8 See New Contentions at 47.
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to thé IPEC ISFSI, which is .subject to separate -licensing and regulatory processés under 10
C.F.R. Part 72 that offer appropriate oppoﬁunities for public involvement .*°

As to the seventh factor (potential to broadgh the issues and delay the proceeding),
Petitioners assert that delay is “preferablel to violating NEPA.””! But Petitioﬁers’ safety
contentions are not even covered by this ailegation. Factor seven, therefore, alsb cuts against
Petitioners because the introduction of such new issues at this late stage of the proéeeding will
unnecessarily broaden the issues and may delay the proceeding, contrary to Section
2.309(c)(1)(vii). Further, contrary to Petitioners’ assertion that the record is insufficient, the
proposed new safety contentions are fundamentally unsﬁppdrted and the allegations in them have
been i)reviously considered and uniformly rejected in the recent Waste Confidence Rulerriaking-
~and in other proceedings,’ so litigation of them wouid be unlikely to assist in developing a
sound record, contrary to Section 2.309(0)(1)(viii). Thus, Petitioners would not assist in the .
development of a sound record. - Accordingly, a balancing of the factors in 10 C.F.R.
| § 2. 309(c)( 1) strongly weighs against admission of the New Contentions.

2. Clearwater SC-2 (szerkeeper T'C-3) Does Not Specifically State the Issue of Law

or Fact to Be Raised and Fails to Explain the Basis and Support for the
Contention, As Required By 10 C.F.R. § 2.309(H(1)(i), (ii), and (v)

CW SC-2/RK TC-3 claims that there is an “insufficient analysis of the aging
management of the dry casks and spent fuel pools that could be used to store waste on the site in
the long term””® However, other than a few general references to aging of 'dry casks and spent

fuel pools, Clearwater and Riverkeeper fail to identify the particular issues of law- or fact to be

% See Section IV.C, below.
' New Contentions at 47.
9 See Section IV.B.2, below.

% New Contentions at 18.
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raised in this proceeding.** Speciﬁcally, Petitioners provide no basis for any safety concerns—
either by way of references to Entergy’s. LRA or to any potentially applicable regulations—that
are sufficient to warrant admission of an fssue for hearing. Rather, without any further analysis
or expert supi;ort, Petitioners simply state that an aging managexﬁent plan is necessary because
the spent fuel casks and pools are long-lived, passive. components.” Petitioners do provide a
statemenf attributed to- a Mr. Amold Gunderson in one footnote, explaining his alleged
| experience in the design and fabrication of “nuclear fuel ragks” using “bor_oﬂek‘ neutron absorber
sandwiched between stainless steel.”® M. Gunde_:rson claims that, between 1981 and 1990, .
manufacturers of such. items did not account for “long term degradat.ion of the boron neutron
absorber.””’ His statements, however, refer fo his expérience many years ago as “Vice President
of Nuclear Energy Services”, not ahy analysis done by Entergy in sﬁpport of its license renewal
applicat.ion.98 Further, there is no declaration o.r_ affidavit of any sort from Mr. Gunderson

attached to Petitioners’ pleading,

It is fundamental that an “admissible contention must explain, with specificity, particular

»99

safety or legal reasons requiring rejection of the contested [application]. “Therefore,

Petitioners’ unsupported, bare-bones assertions regarding the aging management of dry casks

% Seeid. at 34 (“because the casks and pools in which some of the spent fuel is already stored . . . along with ancillary.
equipment like the fuel cladding and the flexible boron wrapping, are long lived passive components that the licensee
cannot assume will require no inspection of maintenance [sic] the Applicant must provide an adequate aging management
plan”), 35 (“long term degradation of the Boraflex or other wrapping around the fuel assemblies in the spent fuel pool”);

36 (“long-term wet storage of spent-fuel in high-density racks does not meet [unspecified] NRC requirements for adequate
protection and renders the plant excessively vulnerable to terrorism™); 42 (“the safety contention raises issues about the
aging of long-lived passive components, which are at the heart of the relicensing safety review”), 43 (“Entergy has . . .
failed to put forward any aging management plan for the spent fuel storage casks, for the spent fuel pools themselves, and
for associate components, such as the boron wrapping of the fuel assemblies”).

¥ Id.at35-36 &n.7.

% Id.at35-36n.7.

7 Hd.at36n7.

% Seeid, _ .

9 _ Dominion Nuclear Cohn., Iné. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 359-60 (2001).
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and spent fuel pools should be denied for not providing a specific statement of the issue of law or
fact to be controverted, and for failing to provide any explanation of the basis of or alleged facts
. or expert opinion support for the matters they seek to raise, as required by 10 C.F.R.

§ 2.309(H)(1)(i), (i1), and (V).

3. . Clearwater SC-2 (Riverkeeper TC-3) Raises Issues That Are Beyond the Scope of
this Proceeding, Under 10 C.F.R. § 2.309(0(1)(ii1)

Petitioners’ allegation that the LRA contains an “insufficient analysis of the aging
management of the dry casks”'®" raises issues outside the scope .of a licénse renewal proceeding
under 10 C.F.R. Part 54.101 ISFSIs are licensed and regulaléd under 10 C.F.R. Part 72 of the
NRC’s regulations, which provides for two types of ISFSI licenses, sitg specific licenses and
general licenses.lo_2 The IPEC ISFSI o;‘)erates. pursuant to a general license under 10 C.F.R.
§ 72.210.!% Importantly, Part 72 contains its own license renewal provisions for ISFSIs separate
and distinct from Part 54."" Based on this separate and distinct licensing procéss, the
Commission hés ruled thal issues related to ISFSIs are outside the séope of Part 54 power reactor
license renewal pl'qceedings.los Specifically, in the Palisades license r¢newal proceeding, the
Commission addressed this issue directly: -

[TThe dry cask storage facility, or independent spent fuel. storage:
installation (“ISFSI”), is licensed separately from the reactor. The

current proceeding concerns the renewal of the reactor operating
license pursuant to 10 C.F.R. Parts 51 and 54, and not the ISFSI,

% New Contentions at 18 (emphasis added).

101 See 10 C.F.R. § 72.210.

192 Compare 10 C.F.R. § 72.40 (providing for site specific ISFSI licenses), with id. § 72 210 (prowdmg for general licenses for
ISFSI located at nuclear power plants using NRC-approved casks).

19 See Letter from J.E. Pollock, Entergy, to NRC Document Control Desk, “Indian Point Energy Center Registration of Unit 2
Spent Fuel Cask Use” at 1 (Feb. 5, 2008), available at ADAMS Accession No. ML080440312 (Entergy Contention NYS-
17B Att. 6). :

14 See 10 CF.R. §§ 72.42(b) (license renewal for site-specific licenses), 72.212(a)(3) (extension of general licenses).

105 See Nuclear Mgmt. Co. (Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 733 (2006); Oconee, CLI-99-11, 49 NRC at
344 n.4 (“the Commission handles as a separate licensing matter [from license renewal] any applications for an onsite
ISFSI. ISFSI licenses are granted under 10 C.F.R. Part 72”).
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which is licensed pursuant to 10 C.F.R. Part 72. Issues involving
the ISFSI are, quite simply, separate licensing matters.'%

Thus, because fhe IPEC ISFSl s licensed pursuant to 10 C.F.R. § 72.212 (as was the ISFSI in the
Palisades pfoceeding), such matters are beyond the scope of this proceeding. Accordingly,
Petitioners’ challenge to the aging management of the spent fuel storage casks are not within the
scope .of the proceeding, as required by .10 CFR.§ 2.309(f)(1)(iii).

4. Clearwater SC-2 (Riverkeeper TC-3) Raises No Genuine Dispute Regarding
Entergy’s Spent Fuel Pool AMPs, As Required By 10 C.F.R. § 2.309()(1)(vi).

CW SC-2/RK TC-3 also alleges that the LRA contains an “insufficient analysis of the
aging management of the . . . spent fuel pools.”'m_ In order to support such a challenge, the
Commission has stated that a petitioner must ‘‘read the pertinent portions of the license
application, . . . state the applicant’s position and the petitioner’s opposing view,”” and explain

why it disagrees with the applicant.'® Thus, a contention that does not directly controvert a

position taken by the applicant in the application is subject to dismissal.'®

CW SC-2/RK TC-3 is inadmissible because the LRA contains AMPs related to the spent
fuel pools. Specifically, Entergy’s LRA includes AMPs for spent fuel pool structural

components, including liner plates and gates;''® concrete structures, including floor slabs, interior

walls, and ceilings;lll spent fuel storage racks;'"? and neutron absorbers.'!? By failing to

-challenge or even reference any of these AMPs, Clearwater fails to directly controvert the LRA.

1% Palisades, CLI-06-17, 63 NRC at 733 (citation. omitted). See also 10 C.F.R. § 72.212(a) (permitting general ISFSI

licensees to store spent fuel in approved casks for up to 20 years, a period which can be extended through reapproval).
197 New Contentions at 18 (emphasis added).

108 Final Rule, Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 54 Fed.
Reg. 33,168, 33,170 (Aug. 11, 1989); Millstone, CLI-01-24, 54 NRC at 358.

9 See Oconee, CLI-99-11, 49 NRC at 342.
0 ] RA Table 3.5.2-3.

m Id

112 Id

3 14 Tables 3.3.2-1-IP2, 3.3.2-1-IP3.
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CW SC-2/RK TC-3 is similar to the Town of Cortlandt’s earlier attempt to challenge
AMPs for spent fuel pools. The Board correctly rejected this proposed contention and explained:

Cortlandt contends that Entergy has not submitted an AMP which
provides reasonable assurance that SSCs associated with the
storage, control, and maintenance of spent fuel will remain capable
of fulfilling their intended functions during the proposed extended
period of operation. However, Cortlandt offers no analysis of the
AMPs included in the LRA, nor does it explain in any way how
those plans are deficient. . . .- The LRA, however, does include
AMPs for spent fuel structural components, and Cortlandt does not.
discuss or even identify any alleged deficiency with these plans.

In this proceeding, Cortlandt must identify specific
deﬁcxencws in the AMP in order to secure a hearmg on the
114
issue.

Similarly, Petitioners fail to identify any specific deficiencies in the AMPs, and thus fails to raise
a genuine dispute on a material issue of law or fact, as required by 10 C.F.R. § 2.309(H)(1)(vi).

C. Clearwater EC-9 (Riverkeeper EC-7) and Clearwater SC-3 (Riverkeeper TC-4) Do
Not Cure the Defects in Petitioners’ First Set of Contentions

Recognizing the defects in their first set of proposed contentions, Petitioners proffer two

15

additional contentions intended to cover their “rule valid” scenario. Both alternative

contentions, CW EC-9/RK EC-7 and CW SC-3/RK TC-4, essentially address the same purported
environmental and safety issues raised in CW EC-8/RK EC-6 and CW SC-2/RK TC-3,
respectively.'® The difference for these contentions is that Petitioners focus on the period

commencing 60 years after the date that the license Will expire for each IPEC unit.'"”

"% Indian Point, LBP-08-13, 68 NRC at 211-12.

"5 New Contentions at 18. Petitioners refer to their first two contentions as covering the “rule invalid” scenario. /d. at 17.
16 Seeid. at17-18. '

W See, eg., id. at 33.
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1. Petitioners’ Alternative Contentions Suffer From the Same Deficiencies As the
- Initial Set

Both of these alterhative contentions suffer from the same deficiencies as the initial set of
contentions. Importantly, the limited supporting information Petitioners prdvide does nét
distinguish between the initial set of safety and environmental contentions and this “altemativé”
set and therefore, the alternatives are inadmissible for the reasons set forth in response to CW
EC-9/RK EC-7 aﬁd CW SC-3/RK TC-4, above. Specifically, in the case of CW EC-9/RK EC—7,
Petitioners’ claims are barred by CLI-10-19, because they impermissibly challéng'e the amended
Waste Confidence Rule, seek to raise NEPA-terrorism claims that are similarly outside the scope
of this proceeding, and faii to raise a genuine dispute with the FlSEIS.”8 As to CW SC-3/RK
- TC-4, Petitioners’ clairﬁs are untimely, equally barred by CLI-10-19, fail to adequately state the
issues raised, fail to provide basis or support for the contention, raise issues beyond the scope of
this proceeding,.-and fail to raise a genﬁiné dispute.® |

2. There Is No Regulatory Gap Regarding Impacts More than 60 Years Beyond

Licensed Life, and to the Extent Any Perceived Gap May Exist, It Is the Subject of
An Ongoing Commission Rulemaking

Petitioners assert that under amended Waste Confidence Rule, “the Commission’s
| generic findings with respect to onsite fuel storage in both wet pools and dry casks relate only to
the period 60 years beyond the expiration of a plant’s operating license.”®® Based on this,

Petitioners assert that. CW EC-9/RK EC-7 and CW SC-3/RK TC-4—which seek to litigate

M8 See Section IV.A, above.
19 See Section IV.B, above.

12 New Contentions at 33 (citing 75 Fed. Reg. at 81,033, 81,040). New York echoes these claims in its answer. See New -
York Answer at 18-22. The key case cited by New York is Natural Resources Def. Council, Inc. v. NRC, 539 F.2d 824 (2d
Cir. 1976), vacated & remanded, sub nom. Allied-Gen. Nuclear Servs. v. Natural Res. Def. Council, 434 U.S. 1030 (1978).
In that case, all parties conceded that the draft generic environmental impact statement at issue did not properly address all
of the environmental impacts the proposed action. See id. at 842 (“it is apparent that [the draft generic EIS] did not fuilly
address alternatives to plutonium recycle or the special problems of theft, diversion and sabotage™). The Waste Confidence
Rule, however, does address the environmental impacts of spent fuel storage, and the Commission’s conclusion in that
regard is not subject to challenge in this proceeding.
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environmental and safety issues that relate to the “period commencing 60 years after” the end of
the period of extended operation'*'—are within the scope of this proceeding.'? In effect,
Petitioners_ claim _th'at there is an apparent regulatory gap because impacts beyond 60 years have
not been analyzed by this Commission. |

As a threshold matter, of course, this Part 54 proceeding governs license renewal,
iﬁcluding the environmental impacts associated with continued operation for only an additional
20 years (i.e.', until 2033 for IP2 and 2035 for IP3). The environmental impacts of spent fuel
storage beyond 2093. or 2095 are beyond the scope of this proceeding. 123

Moreover, there is no “regulatory gap.” The plain text of the amended Section 51.23(a)

states that spent fuel “can be stored safely and without significant environmental impacts for a¢

least 60 years beyond licensed life for operation,” and goes on to state the Commission’s belief
that sufficient repos_,itory capacity will be available “when necessary.”'?* Read together, it is
clear from the plain tex.t of the rule that the existing analySis, which extends to at least 60 years
beyond the licensed life for operation, is sufficient to address the ifnpacts of spent fuel étorage.m
With respect to future actions: |
[Tlhe Commissioﬁ has confidence that either a repository will be
available before the expiration of the 60 years post-licensed life

discussed in Finding 4 or that the Waste Confidence Decision and
Rule will be updated and revised if the expiration of the 60-year

2l New Contentions at 18.

122 See id. at 20 (“Petitioners have presented alternative contentions that are valid, even if the rules established by the [2010
Waste Confidence Decision] are valid.”). ' '

123 New York suggests that the NRC Staff’s Safety Evaluation Report (“SER”) is required, under the Atomic Energy Act
(“AEA”) (42 U.S.C. § 2232(a), to make a definitive finding that storing spent fuel at IPEC for more than 60 years “is safe
and can be done with adequate protection for the public health and safety. New York Answer at 15. This is incorrect. See
Natural Res. Def. Council v. NRC, 582 F.2d 166, 175 (2d Cir. 1978) (holding that under the AEA, “NRC is not required . . .

_ to withhold action on pending or future applications for nuclear power reactor operating licenses until it makes a
determination that high-level radioactive wastes can be permanently disposed of safely”).

124 Emphasis added.

12 And as the Commission has previously explained, “the Court decision that led to the Waste Confidence Proceeding did not
require NRC to determine when a repository would be available.” Review and Final Revision of Waste Confidence
Decision, 55 Fed. Reg. 38,474, 38,477 (Sept. 18, 1990) (citing Minnesota v. NRC, 602 F.2d 412 (DC Cir.1979)).
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period approaches without an ultimate disposal solution for the
HLW and SNF."?*

Thus, _contfary to Clearwater and Riverkeeper’s contentions, there is simply no regulatory gap
béyond 60 years after plant shutdown. The Commission has already held that if it becomes
necessary to conduct this evaluation, it has sufficient time to do so over the next 80 years or
more.
The NRC has in fact already initiated this evaluation, again following its previous generic

approach. As explained in the 2010 Waste Confidence Decision,

The Commission, as a separate action, has directed the staff to

develop a plan for a longer-term rulemaking and ‘Environmental

Impact Statement (EIS) to assess the environmental impacts and

safety of long-term SNF and HLW storage beyond 120 years

(SRM-SECY-09-0090; ADAMS Accession Number

ML102580229). This analysis will go well beyond the current

analysis that supports at least 60 years of post-licensed life storage
with eventual disposal in a deep geologic repository. 127

In other words, the long-term environmental impacts of long-term spent fuel storage, well
beyond the term covered Ey the amended Waste Confidence Rule, is now the subject of a
Commission rulemaking initiative. As the Commission recently reiterated in this. proceeding,
“[ulnder longsténding NRC policy, licensing_boards ‘shbuld not ac.cept. in individual license
proceedings contentions which_ are (or are about to become) the subject of geheral rulemaking by
the Commission.””'*® Thus, Petitioners’ desire to litigate. its perceived gap in the new 10 C.F.R.

§ 51.23(a) is well outside the scope of this proceeding and must be dismissed.

128 2010 Waste Confidence Decision, 75 Fed. Reg. at 81,043 (emphasis added).
127 I4. at 81,040 (emphasis added).

12 CLI-10-19, slip op. at 2-3 (quoting Oconee, CLI-99-11, 49 NRC at 345) (emphasis added). In Oconee, the Commission
held that, although the topic petitioners sought to raise was not governed by a current rule, the issuance of a Staff
Requirements Memorandum (“SRM?”) for the NRC Staff to initiate a rulemaking on the topic was sufficient to preclude the
topic from litigation in individual licensing proceedings. See 49 NRC at 345-56. The rulemaking on the very long-term
impacts of spent fuel storage is currently at the same stage. See 2010 Waste Confidence Decision, 75 Fed. Reg. at 81,040.
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Accordingly, for this additional reason CW EC-9/RK EC-7 and CW SC-3/RK TC-4 are

outside the scope of this proceeding and must be dismissed.

V. CONCLUSION

For the reasons set forth above, Clearwater and Riverkeeper’s new contentions are

inadmissible and should be dismissed in their entirety.
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