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MEMORANDUM
(Certifying Question to the Commission

Regarding Decommissioning Financial Assurance)

In conducting the mandatory hearing regarding the 10 C.F.R. Part 70 application of

AREVA Enrichment Services, LLC, (AES) to construct and operate a uranium enrichment facility

in Bonneville County, Idaho, as part of the Licensing Board’s consideration of Atomic Energy

Act (AEA)-related safety matters associated with the AES application and the Nuclear

Regulatory Commission (NRC) staff’s safety evaluation report (SER), we asked AES and the

staff a series of questions about the financial assurance aspects of the AES application. 

Specifically, the Board sought to explore with the parties the issue of the adequacy of the

provisions that have been made for assuring that the financial entity issuing a letter of credit

(LOC) intended to ensure the availability of adequate decommissioning funding is itself fiscally

sound.   

For the reasons set forth below, the Board has concluded that, in accordance with

10 C.F.R. §§  2.319(l), 2.341(f)(1), this matter raises a legal and/or policy question that is

significant and novel, and whose resolution would materially advance the orderly disposition of
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this proceeding.  Accordingly, we find it appropriate to certify that question to the Commission,

as specified in section II infra.  

I.  BACKGROUND

In its October 2010 initial round of questions to AES and the staff regarding

safety-related matters, the Board requested that the parties provide information on the

differences between the exemption-based decommissioning funding regime being proposed for

the AES-planned Eagle Rock Enrichment Facility (EREF) and that utilized by Louisiana Energy

Services (LES) for its recently-licensed National Enrichment Facility.  See Licensing Board

Memorandum and Order (Initial Publicly-Available Board Questions Regarding Safety-Related

Matters and Associated Administrative Directives) (Oct. 29, 2010) attach. A, at 3 (Question 9)

(unpublished).  Acting pursuant to a Board directive that gave either, or both, parties the

opportunity to answer each Board question, see id. at 2 n.*, only the staff responded to this

particular Board question.  In its November 19 filing, the staff indicated that:

As described in the SER for LES (NUREG-1827) (NRC000055),
LES’s approach for providing financial assurance (FA), upon
receipt of licensed material, was to fully fund the estimated cost of
decontamination and decommissioning of the full-size facility, and
to fully fund the estimated cost to disposition the depleted uranium
(DU) tails generated during the first three years of operation.  This
approach was reflected in license conditions 16 and 17 of the
original license issued to LES on June 23, 2006 (ADAMS
Accession No. ML061780384, NRC000060).  LES’s license was
later modified to incrementally fund operational areas and
buildings as they were placed into operation, as reflected in
revised license condition 16 of the LES license (ML080530355,
NRC000061).  The staff documented its review in connection with
revised license condition 16, among other things, in a Safety
Evaluation Report (ML080530351, NRC000062).  After initial plant
production, both approaches would provide funding for DU
disposition on a forward-looking basis to reflect projections of DU
byproduct generation.
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AES’s exemption for providing FA on an incremental basis
is consistent with LES’s NRC Responses to Publicly-Available
Licensing Board Inquiries; Page 16 of 38 amended license.  Both
LES and AES will provide FA on an incremental basis as new
plant areas are put into operation.  Both LES and AES will update
their DU disposition cost estimates annually on a forward looking
basis after initial plant production. 

Exh. NRC000001, at 15-16 (NRC Staff Responses to Licensing Board’s Initial Publicly-Available

Questions Regarding Safety Matters).1  

Subsequently, in lieu of designating the subject of financial assurance as a presentation

topic at the scheduled January 2011 evidentiary hearing on AEA-related safety matters, the

Board posed a supplemental question on this topic in which it asked about the applicable

standards for assuring that an LOC issuer is fiscally responsible:

1. Regarding the letters of credit (LOC) that will be obtained
by AES to provide financial assurance per the
requirements in 10 C.F.R. §§ 30.35(f)(2), 40.36(e)(2),
70.25(f)(2), it is the Board’s understanding that it would be
the typical commercial practice relative to an LOC to at
least specify the minimum capitalization and credit ratings
for an acceptable LOC issuer.  Are such specifications
required for the AES LOC and if not, why not?

1 In connection with the exhibit citations that are included in the above-quoted passage
from the staff’s November 2010 response and the reference to the response itself, as admitted
into the record of this proceeding at the January 25, 2011 evidentiary hearing and reflected in
the agency’s ADAMS-associated electronic hearing docket, the official exhibit number for each
of these evidentiary items contains a three-alpha character party identifier (i.e, AES, NRC);
followed by six alpha and/or numeric characters designed to reflect its number and whether it
was revised subsequent to its original submission as a prefiled exhibit (e.g., evidentiary exhibit
AESR00031 admitted at the January 25 hearing is a revised version of prefiled exhibit
AES000031); followed by a two-character alpha or numeric identifier that will be employed in
this case to indicate that the exhibit was utilized in the mandatory/uncontested portion of this
proceeding (i.e., MA); followed by the designation BD01, which indicates that this Licensing
Board (i.e., BD01) was involved in its identification and/or admission.  Accordingly, the official
designation for the November 19 staff question responses exhibit referenced above is
NRC000001-MA-BD01.  For the sake of simplicity, however, we will refer to all exhibits admitted
in the uncontested portion of this proceeding by their initial nine character designation only. 
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Licensing Board Memorandum and Order (Providing Presentation Topics and Administrative

Directives Associated with Mandatory Hearing on Safety Matters) (Dec. 17, 2010) at 5

(unpublished).  Again, only the staff chose to respond to this question, indicating in a

January 14, 2011 filing that:

The NRC regulations do not have specific capitalization or credit
rating requirements for an issuer of a letter of credit.  However,
NRC guidance contained in NUREG-1757, Volume 3, Appendix A,
§ A.10.1, “Qualifications of the Issuer” (NRC000096), states that
“[a] bank issuing a letter of credit to a licensee should be a
financial institution whose operations are regulated and examined
by a Federal or State agency.”  Consistent with the guidance, we
ensure the issuer of Letter of Credit is either federally regulated or
state regulated.  We defer to the expertise of the appropriate
federal or state financial regulatory bodies to set and monitor the
qualifications that the issuer must meet. 

AES’s draft LOC, in Appendix 10A (Chapter 10) of the
Safety Analysis Report (SAR), Revision 2 (AES000037), relied
upon the recommended language stated in NUREG-1757, Volume
3, Appendix A, § A.10.4, “Model Letter of Credit” (NRC000096). 
The draft LOC language has a requirement, wherein

 [t]he bank shall give immediate notice to [AES] and
NRC of any notice received or action filed alleging
(1) the insolvency or bankruptcy of the financial
institution or (2) any violation of regulatory
requirements that could result in suspension or
revocation of the bank’s charter or license to do
business.  The financial institution also shall give
immediate notice if the bank, for any reason,
becomes unable to fulfill its obligation under the
letter of credit.

Additionally, in SAR § 10.2.1 (AES000037), AES stated
that its LOC would “be structured and adopted consistent with
applicable NRC regulatory requirements and in accordance with
NRC regulatory guidance contained in NUREG-1757…,” and that
AES intends that the “[LOC] shall be from a financial institution
that is regulated by a U.S. Federal or State agency….”

Exh. NRC000027, at 1 (NRC Staff Responses to Licensing Board’s Additional Questions on

Financial Assurance) [hereinafter Staff Responses to Additional Board FA Questions].  
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After reviewing this staff response, in an issuance dated January 21, 2011, the Board

posed the following additional questions regarding the standards for assuring LOC issuer fiscal

soundness:  

A. In this instance, the staff seeks to ensure that
funding will be available to cover facility
decommissioning costs by mandating that AES’s
LOC issuer be federally regulated or state
regulated, rather than meeting specific
capitalization or credit rating requirements.  If AES
and another entity were contemplating entering into
a transaction involving costs on the order of those
involved in the decommissioning of the EREF and
AES wanted to ensue that other entity could cover
those costs by procuring an LOC, would the fact
that the LOC issuer is regulated by relevant federal
or state agencies be sufficient in the opinion of
relevant AES financial decisionmakers to provide
the necessary assurance to AES regarding the
LOC issuer’s ability to satisfy its obligations under
the LOC?  If so, please explain why. If not, what
other assurances would AES seek?

B. As noted above, in its January 14 response the
staff places significant reliance on regulation of a
prospective LOC issuer by a federal or state
agency. The staff states that it "defer[s] to the
expertise of the appropriate federal or state
financial regulatory bodies to set and monitor the
qualifications that the issuer must meet."  See
NRC000027, at 1. Relative to this statement, we
request that the staff explain why it believes such
federal or state regulatory oversight, in lieu of
specific capitalization or credit rating requirements
for an LOC issuer, is adequate to ensure that any
AES-procured LOC will be sufficient to satisfy the
issuer’s obligations to the NRC to provide drawings
that will be adequate to cover the total cost of
decommissioning and depleted uranium
disposition.

C. Notwithstanding the staff’s indication that it
considers an LOC issued by an entity that is
regulated by a federal or state agency to be
adequate without any inquiry into the LOC issuer’s
specific capitalization or credit rating, are there any
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other requirements that will be placed on a LOC
issuer by either AES or the staff to ensure the LOC
issuer ultimately can pay AES's decommissioning
and depleted uranium disposition costs?

Licensing Board Memorandum and Order (Additional Publicly-Available Question Regarding

Safety Matters and Identification of “Available” AES Witnesses) (Jan. 21, 2011) at 2-3

(unpublished).  Because of the impending evidentiary hearing on safety matters, the Board gave

the parties seven days after the close of the hearing to answer these questions.  See id. at 3.  

Thereafter, on February 1, 2011, both the staff and AES provided answers to one or

more of the Board’s January 21 questions.  In response to question B, noting that the approach

being taken by AES and the staff to assuring LOC issuer fiscal reliability was not unique to the

AES application or the staff’s review thereof, the staff provided an extended explanation of the

basis upon which it believed that relying upon state and federal regulatory oversight of any LOC

issuer provided sufficient protection consistent with the financial assurance requirements of

sections 30.35(f)(2), 40.36(e)(2), 70.25(f)(2).  See Exh. NRC000125, at 1-4 (NRC Staff

Responses to Licensing Board’s Second Set of Supplemental Questions Regarding Financial

Assurance) [hereinafter Staff Responses to Second Supplemental Questions].  In response to

question A inquiring whether, if it were seeking an LOC for a similarly large financial transaction

as the potential decommissioning of the EREF site AES would find such an assurance regime to

be sufficient, AES declared: 

AES does not contemplate entering into such a transaction
with another entity for the purposes of providing decommissioning
funding assurance.  AES will meet its obligation to ensure that
sufficient funding will be available to cover the costs of
decommissioning in accordance with established and tested
funding arrangements.

As stated in SAR Section 10.2 (Exhibit AES000037), AES
intends to utilize a Letter of Credit to provide reasonable
assurance of decommissioning funding as required by 10 C.F.R.
§§ 40.36(e)(2) and 70.25(f)(2).  The Letter of Credit method to be
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utilized by AES will ensure that decommissioning costs will be
paid even in the event that AES is unable to meet its
decommissioning obligations at the time of decommissioning. The
Letter of Credit method will be structured and adopted consistent
with applicable NRC regulatory requirements and in accordance
with NRC regulatory guidance contained in NUREG-1757 (Exhibit
NRC000096).  This method of providing financial assurance is
also consistent with the NRC-approved financial instrument used
for the existing AREVA fuel fabrication facilities in Richland and
Lynchburg. 

Exh. AES000063, at 1-2 (AES Responses to Third Supplemental Public Safety Question)

[hereinafter AES Responses to Third Supplemental Question].  Finally, in response to

question C, both AES and the staff indicated that no requirements beyond those specified in the

staff’s NUREG-1757 guidance would be placed on an LOC issuer providing financial assurance

for EREF decommission costs in accord with sections 30.35(f)(2)(i)-(iii), 40.36(e)(2)(i)-(iii),

and 70.25(f)(2)(i)-(iii).  See Staff Responses to Second Supplemental Questions at 4-5; AES

Responses to Third Supplemental Question at 2.  

With this background in mind, we discuss in section II below the reasons for, and terms

of, the certified question that we pose to the Commission.

II.  CERTIFIED QUESTION

In conducting the portion of its mandatory hearing review concerning AEA-related  safety

matters, the Board has under consideration an issue that involves the interpretation of the

regulatory provisions that govern the issuance of LOCs intended to provide assurance to the

agency and the public that adequate funding for facility decommissioning will be available when

it is needed.  In identical language, the pertinent regulatory provisions in Parts 30 (byproduct

material), 40 (source material), and 70 (special nuclear material) provide that a “surety method,”

which is defined to include a “letter of credit,” 10 C.F.R. §§ 30.35(f)(2), 40.36(e)(2), 70.25(f)(2),
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that is being used to provide decommissioning financial assurance must contain the following

conditions:

(i) The surety method or insurance must be open-ended
or, if written for a specified term, such as five years, must be
renewed automatically unless 90 days or more prior to the
renewal date, the issurer notifies the Commission, the beneficiary,
and the licensee of its intention not to renew. The surety method
or insurance must also provide that the full face amount be paid to
the beneficiary automatically prior to the expiration without proof of
forfeiture if the licensee fails to provide a replacement acceptable
to the Commission within 30 days after receipt of notification of
cancellation.

(ii) The surety method or insurance must be payable to a
trust established for decommissioning costs. The trustee and trust
must be acceptable to the Commission. An acceptable trustee
includes an appropriate State or Federal government agency or
an entity which has the authority to act as a trustee and whose
trust operations are regulated and examined by a Federal or State
agency.

(iii) The surety method or insurance must remain in effect
until the Commission has terminated the license.

Id. §§ 30.35(f)(2)(i)-(iii), 40.36(e)(2)(i)-(iii), 70.25(f)(2)(i)-(iii).  Although these regulations require

that the proceeds from any LOC or other surety method must be payable by the issuer to a

trustee “whose trust operations are regulated and examined by a Federal or State agency,” id.

§§  30.35(f)(2)(ii), 40.36(e)(2)(ii), and 70.25(f)(2)(ii), the regulations on their face say nothing

about what fiscal soundness requirements are applicable to an LOC issuer.  

As the staff has pointed out, under NUREG-1797, which provides the staff’s

interpretative guidance regarding these regulations governing the decommissioning of nuclear

materials facilities like the EREF, the fiscally-reliable LOC issuer “‘should be a financial

institution whose operations are regulated and examined by a Federal or State agency.’”  Staff

Responses to Additional Board FA Questions at 1 (quoting Exh. NRC000096, app. A, at A-97

(3 Office of Nuclear Materials Safety and Safeguards (NMSS), NRC, Consolidated NMSS
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Decommissioning Guidance, NUREG-1757 (Sept. 2003))).  Further, according to the staff, no

other financial reliability benchmarks need be considered for, or applied to, an LOC issuer under

the applicable regulations.2  See id.  That being said, it also appears to be the case that in the

commercial sector, the reliability and adequacy of an LOC issuer is judged by more than

whether the issuer is subject to state and federal regulation.3  Indicative of this approach in the

commercial sector are LOCs that applicants in the late 1980s included as part of the licensing

packages submitted to the agency in seeking approval of sale and leaseback arrangements for

power reactor facilities, in which the LOC issuers were required to demonstrate a minimum

Moody’s (or equivalent Standard and Poor’s) credit rating.  See, e.g., Letter from David R.

Lewis, Counsel for Duquesne Light Co., to NRC Document Control Desk (Sept. 17, 1987),

unnumbered encl. 1, at 54-56 (participation agreement relating to proposed sale and leaseback

transactions associated with Beaver Valley Power Station, Unit 2) (NUDOCS Accession

No. 8709210496); id. unnumbered encl. 2, app. A, at 21-23, 34 (lease definitions relating to

proposed sale and leaseback transactions associated with Beaver Valley Power Station,

Unit 2); see also, e.g., Letter from Peter S. Tam, Project Manager, NRC Division of Reactor

Projects I/II, to J. J. Carey, Senior Vice President, Duquesne Light Co. (Sept. 23, 1987)

(operating license amendment issued allowing sale and leaseback transactions for Beaver

Valley Power Station Unit 2 in response to, among others, September 17, 1987 application

letter) (NUDOCS Accession No. 8710080457).  Moreover, the efficacy of measures such as

2 Nothing provided thus far by the staff or AES indicates that the staff’s NUREG-1757
guidance regarding the measures necessary to establish an LOC issuer’s fiscal soundness has
been endorsed by the Commission as being sufficient, in and of itself, to comply with the
requirements of sections 30.35(f)(2), 40.36(e)(2), and 70.25(f)(2).

3 Question A posited in the Board’s January 21, 2011 inquiry was intended to obtain
information from applicant AES regarding commercial sector practices applicable to LOC
issuers.  Unfortunately, the AES answer, which appears to be based on an AES
misunderstanding of the Board’s question, did not provide such information. 
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capitalization/net worth and credit ratings as fiscal benchmarks are not unknown to the agency

given that a number of the agency’s decommissioning financial assurance regulatory provisions

governing the financial wherewithal of parent-guarantee and self-guarantee entities specify that

the parent- or self-guarantee entity must meet capitalization/net worth or credit rating standards. 

See 10 C.F.R. Part 30, apps. A, C, D, and E. 

The Board is prepared, either separately or as part of its planned summer 2011

evidentiary hearing on National Environmental Policy Act-related environmental matters, to

explore with the staff and AES the degree to which, given the potentially large financial

commitment that is required for decommissioning the EREF facility, additional benchmarks such

as capitalization/net worth or credit ratings should be employed to establish the financial

sufficiency of any issuer of a decommissioning funding LOC for the Idaho facility.  Cf. Private

Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-00-13, 52 NRC 23, 35

n.6 (2000) (although regulatory guide providing sample service contract language for financial

assurance documents serves as adequate guidance to the staff in ensuring contractual

documents provide requisite financial assurance, sample contract approved through hearing

process will provide similar guidance for staff use).  Nonetheless, before doing so, in light of the

staff’s established guidance in this area, which apparently has been applied to existing LOC

issuers for other large materials facilities, see AES Responses to Third Supplemental Question

at 2, pursuant to 10 C.F.R. §§ 2.319(l), 341(f)(1), see also CLI-09-15, 70 NRC 1, 11 (2009)

(Commission directs Board to certify promptly all novel legal or policy issues that would benefit

from early Commission consideration), the Board finds it appropriate to certify the following

question to the Commission:

Is the commitment by applicant AES to provide decommissioning
funding financial assurance for the EREF by employing an LOC
that is issued by a financial institution whose operations are
regulated and examined by a federal or state agency in
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accordance with the applicable NRC staff guidance in
NUREG-1757, without reference to capitalization/net worth, credit
rating, or other measures that might be employed as benchmarks
of an LOC issuer’s fiscal reliability, sufficient to comply with the
requirements of 10 C.F.R. §§ 30.35(f)(2), 40.36(e)(2), 70.25(f)(2)
governing the use of surety methods to guarantee the payment of
decommissioning costs?  

Once the Board has received a response from the Commission regarding this question

certification, it will determine what additional measures are necessary relative to its required

findings in this mandatory hearing proceeding.    

FOR THE ATOMIC SAFETY
  AND LICENSING BOARD

               /RA/                                             
G. Paul Bollwerk, III
CHAIRMAN

Rockville, Maryland

February 18, 2011
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