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February 10,2011 

The Honorable Gregory B. Jaczko 

Chainnan 

Nuclear Regulatory Commission 

11555 Rockville Pike 

Rockville, MD 20852 


Dear Chairman Jaczko: 

President Obama entered office with a commitment to make his administration "the most open 
and transparent in history.") In a Presidential Memorandum issued to Executive Branch agencies 
on his first day in office, the President said: 

In the face of doubt, openness prevails. The Government should not keep information confidential 
merely because public officials might be embalTassed by disclosure, because en-ors and failures 
might be revealed, or because of speculative or abstract fears. Nondisclosure should never 
be based on an effort to protect the personal interests of Government officials at the expense of 
those they are supposed to serve? 

It is in the spirit of these cOlmnendable principles that we request the immediate release of 

Volume III of the "Safety Evaluation Report Related to Disposal of High-Level Radioactive 

Wastes in a Geologic Repository at Yucca Mountain, Nevada" (SER). 


As you know, Volume III of the SER addresses post-closure scientific and teclmical issues 

associated with the storage of high-level waste, which provide the necessary underlying 

scientific evaluation for a national repository located at Yucca Mountain. Public disclosure of 

the report and the NRC staff's key fmdings is necessary to ensure fully informed consideration 

of science and teclmology policy issues slUTounding tills matter. As Members of the Committee 

on Science, Space, and Technology, we are responsible for the examination and oversight of 


. 3
these tOPICS. 

In a June 3, 201 °hearing before the Atomic Safety and Licensing Board, NRC staff testified that 
Vohmle III would be "completely drafted" no later than August 2010, and would be published 
shortly thereafter. 4 Commissioner Ostendorff affinned this timeline in later correspondence with 

I Statement from the President on the First Time Disclosure Policy for 'White House Visitor Logs, September~, 

2009. 

2 "Memorandum for the Heads of Executive Departments and Agencies," 

http://www . whitehouse. gov Ithe-press-office/freedom-informati aD-act 

3 "Rule X 3(lc): Organization of Committees" included in the Rules a/the House a/Representatives (1 

Congress). 

, NRC ASLB, Transcript of Administ'ative Proceedings at p. 328-329, Docket No. 63-001 ASLBP 09-892-HLW­

CAB04 (June 3, 2010). 
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Congress, noting that SER Volume III was transmitted to the Director of the NRC Office of 
Nuclear Material Safety and Safeguards for concurrence and authorization to publish on July 15, 
2010.5 

Disturbingly, however, in October 2010, you directed corrunission staff to halt all activities on 
the High Level Waste Program. This unilateral political decision appears to form the basis for 
the NRC's refusal to release SER Volume III. It shouldn't. Such actions arewholly inconsistent 
with the President's principles on openness and scientific integrity, and unnecessarily serve to 
obstruct and delay informed policy decisions regarding the future of the Yucca Mountain license 
application. 

We recogn:ze that Congress6 and other NRC commissioners7 have expressed serious concerns 
regarding the legality of and justifications for your order. These concerns are important and must 
be resolved, but their resolution should have no bearing on the Commission's ability to release 
SER Volume III in a timely manner. 

Accordingly, we request the Corrunission irrunediately publicly release Volume III of the SER. 
Further, provide to the Corrunittee all documents (as defined by the attachment) related to the 
SER re:ease, as well as an update on the current status of the remaining volumes by February 24, 
201:. Should you have any questions, p:ease contact Mr. Andy Zach, with the Energy and 
Environment Subcorrunittee, or Mr. Tom Harrunond, with the Investigations and Oversight 
Subcommittee, at (202) 225-6371. 

t1~p~~:.n1l~ ep. F. James Sensenbrermer, Jr. 

Chairman ice-Chairman 

Committee on Science, Space, Committee on Science, Space, 


and Technology and Technology 

(~~cr3~
Rep. Paul Broun, M.D. Rep. Andy Harris 
Chairman. Chairnlan 
Subcommittee on Investigations Subcommittee on Energy and Environment 

and 0versight Committee on Science, Space, 
Committee on Science, Space, and Tec1mol6gy 

and Tec]:1..Jlology 

5 Letter from COITL'Tlissioner Ostendorff to Representative Hastings, October 27, 2010. 

6 Letter from Reps. Ralph Hall, Jim Sensenbrenner, Joe Barton, and Doc Hastings to NRC Chairman Jaczko, 

October 13, 20 10 (copy attached), 

7 Memorandum from Commissioner Ostendorffto Chairman Jaczko, Commissioners Svinicki, Apostolalds. and 

Magwood, "Disagreement With Staff Budget Guidance Under Fiscal Year 2011 Continuing Res~lution." October 8, 

2010. 




Attachments 

cc: 	 The Honorable Steven Chu 
Secretary of Energy 
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.October 13, 2010 

Chainnan Gregory Jaczko 

NuciearRegulatory Commission 

11555 Rockville Pike 

Rockville, MD 20852 


. Dear Chainnan Jaczko: 

We are writing to express ourconcem regarding reports that you are unilaterally halting the Nuclear 
Regulatory Commission's (NRC) review of the Department of Energy's (DOE) license application . 
for tb.enucle~ waste repository at Yucca Mountain. 

Recent media reports assert that you directed NRC staff to begin terminating review of DOE's 
iicense application, consistent with the language ofthe Fiscal Year 2011 (FYIl) budget request, 
despite the fact that Congress has yet to approve the FY11 budget. 1 Thisaction.has been justified in 
a guidance memo which argues, "the [continuing resolution} .legislation does not include specific 
restrictions on spending funds. Therefore, the· staff should continue its activities on theYucca 
Mountain license application in accordance with theCQnunission' s decisions.oo theFY 2011 
budget..:,2 However, basing funding and operational decisions on!submltted.budgetrequests, not 
appropriations bills signed into law, is suspect. Even the NRC spokesman, David McIntyre, noted 
that he.was "not sure whether there was a precedent for (yourJdecision,,,3 . 

Your directive is even more alarming given the current status of the license application. As you 
know, th~ Atomic Safety and Licensing Board (ASLB) rejected DOE',s motion to withdraw the 
li::;ense application on June 29, 201 O. According to the ASLB. DOE lacks the authority to overrule 
clear Congressional intent for NRCto review the license application of YuccaMountam as a nuclear 
waste repository. As YOIl know, Congress passed the NucIearWaste Policy Act of 1982 (N'WPA) ~o 
centralize thelong-tennmanagemcnt of nuclear waste, i.nCluding construction of a safe and 
pennanent nudear waste repository. In 1987, Congress amended the NWPA by designating Yucca 
Mountain as the only option for a longer-tennstorage site bya vote of 237-181 in the House of 
Representatives and 61-28 in the Senate. Congress reaffirmed ¥uccaMountain's designation as the 
only option for a long-term storage site in 2002 bya vote of306-117m the House ofRepresentatives_ 
and 60-39 in the Senate. Again in 2001, the House ofRepresentatives overwhelmingly rejected, by a 
vote of 80-351. an attempt to eliminate funding for the Yucca Mountain nuc]ear waste disposal 
prograI1'_ Additionally, on July 6, 2010, 91 Members of Congress sent DOB a letter expressing 
concern with. their decision to immediately close Yucca Mountain. 

The coII1111issionershave not yet issued aruljng on appeal; therefore, unless the commission 
overturns the ASLB decision, theNRe must consider the license application. Your lUlilateral 

!ll!!I?J.~r\;I';,-,\"': i';'ti; ~nrr11oc\\!stnrc~ohairh)a1\.~d h:ee I1Fsii.)ul!.!ig~~I1'j'.:vtii;i:if~.re\iii.):v,i.:jn445~SE17 !UUITll .. 
2 U.S. Nuclear Regulatory Commission, "Guidance Under a'Fiseal Year 2011 Continuing Resolution." October 4, 
2010. 
<;.h~.(p:l!v,'w,\v;e"'IJ~';\ili.l~~,gLS!!:m:l~1I.o/lJl!o7Jdl 
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decision silences the opinions of the other conunissioners on the pending appeal. Further, legal 
challenges in federal court are imminent, pending final action from the NRC. ,Your directive gives 
tbeappearance of coordinated action between you and DOE, which suggests an additional. level of 
impropriety. 

In light of the reports, we request answers to the following questions: 

1. 	 On what legal authority .are you grounding your decision to terminate review of the license 
application based on a budgetrequest, rather than existing law? 

2. 	 What specific actions have been taken or will be taken to terminatenwiew oIthe license 
application, including all actions related to :t-..TRC staff review of the application? 

3. 	 How does hnlting NRC review of the license application influence the pending appeal of 
ASLB's rwing? 

4. 	 How will your decision impact future legal challenges to DOE's motion to withdraw? 
5. 	 How are you. ensuring that NRC isprepaIed to resume consideration of the license 

application if the commission and courts uphold ASLB 's decision 7 
6.Wnat communication specifically relating to thisdeclsion have you had with the offices of 

Secretary of EnergyChu, Senate Majority Leader Reid, or the White House? 

Pleaserespond by October 27, 20] O.We appreciate your coop,eration. 

Sincerely, T 
\ [l 
~~~~~~ 

J~fh)senSenb]1knner . 
RMking Member 
Select Committee onEnergy Independence and 

.~&~ 
/' .Joe Bart6n .. ' . '. . 

t Ranking Member 
Energy and Conunerce Committee 

Globat Warming 

tr4;j~·~4 

Ranking Member Ranking Member 
Science and Technology Committee Natural Resources Cornrnitr.ee 

http:Cornrnitr.ee
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1, 	 Y.o.e t~ ''.reoords'' is to be coIlSiIued In :the broadest sense and s4ali, mean any 

'Written or grapbic matedal, :however prod.uced or reproduced., of any ~tI or 

c.osaription., cciIlSisting 'of ~e oripal and any ncin-ideo.tioal copy (whether 

diffe:rOllt from tho OI:!glnel because of notes made on or attached .to.suqb. copy or 

ot1lerwise) 'and dratts and' bom. sides thereat;, )Vhether p::inte~ or recorded 

electroclcallyol' i!J,8.gnetically or stored :in any type of data batlk:. ,:inoluding, ,b:nt 

not lipllted to; the following: correspondence, memoranda, records; summaries of 


· n:::rsomU conversations' or 'intervi:'lwl3, mi:o:mes or· re60rds of meeti:ngs .or 

;o:;:rferen.ces, 0p'..IJions or'.repoits of consultants,.JlIojectipns. st!rt:istical statements, 


· ara..'1:s, contracrts, agreeIIl.61lts, pnr~e orders, :b.voic~ OOnfumHtiom, telegraphs, ' - / 

telexes" agendas,. books, notes, pampblets, periodicals, reports, studj:e$, 


· evaluations, opiniOns, logs; diaries, desk calendars, appointment books; tape 

reeordingE, videO l'ecordings, e-mails,. voice mails, computer tapes, or ,other 

oompUter stored matte;, m.agn..,·tk tapes, micro~, microfiche, punen oilrds, all 


· other records kept by electroniC", p.b.otognapbic; or mechanical means,. charts, 

p:!J.otographs, :Elotebo~ks, .fuawings, :plans, :i:nte<r-otfice,' commtmicatioDS, lntra­


, office and -,mtra..G.epllrimental ·~.micratiollS•. transcrlptS~ checks and cancelee. 

cbedk;s, bBDk statamao:ts, iedgars, books, records or sta±eo:l:ents ~ aCC01lnts; 'and 

papers and tWngs s:imila.rtci my ofme fOj:eioing,'howeyer denontine:t:ed. . . 


. ,2: 	 'The tem:!Q ·~la.tit!gi' ':r~late,". or "'r~g~' as to ~ given subject m~ 
anyt.hing tb.:at qoIlStti:trtes; -contains; embodies, iaentifies, deals Witb, or is in any 
ma:niJ.et whatsoever p~ent to tl:iat subject, :i:ncluding but not l.hnif:ed to 'records' 
conceming the preipa:ration a~ other records. . . 
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