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BACKGROUND

Clearwater Inc. and Rivérkeeper, Inc. (hereinafter “Petitioners”) hereby submit this
Motion to add new contentions which seek to plug the gaps in the envirpn-mental and safety’
analyses for the long term storage of spent-fuel on the Indian Point site. Even the Cqmmission
has now formally acknowledged that it is not possible to ﬁredict when waste will l.eave the site
and that the generic analyses are currently limited to 60 years beyond the time when power
prdductipn ceases. Because the waste could remain on site for much longer than this and.the
generic work is limited, additional site-specific analysis is needed before the Commission ca_nv
decide whether to relicense the operating reactors at Indian Point. |
, | Spent fuel is a highly radioactive form of nuclear waste. Before it ﬁ1ay be transported to
another facility for reprocessing or disposal, it must remain at the npclear reactor site for a period -
“of time to allow. .the radioactivity in the wéste to decay sufficiently. The designers of commercial
- nuclear reactor .sites like Indian Point assumed that such waste would remain on:§ite for only
‘approximately five year$ and be reprocessed thereafter.. HoWever, the reprocessing plant at West : N
" Valley in New York pfoved incapable Qf processirig any ap}srleciable_ quantity of this waste and
reprocessing in the Unifed States_ceésed a-lvtogetlllér'in the 1970s due to both practical concerns.
about cost and policy coricerns about proliferation. After that, thé govemm'enf planhéd to
_ »dig'pdse of .spent fuel-and other wastes in deepvun_derg‘round reposito‘riesj After fhandatiﬁ;g the
building of two repositories, Congress settled on Yucca Mountain in Nevada as the location for a
single repository. Following répeated‘delays the current administration has now canceled the

program to build that repository and has made it unlikely that a repository will'éver open at that



location. lnsteéd, thé:D:epartment of Energy (“DOE”) has convened a panel of -expefts to review .
all .long-temiv dptions, but the pahel»has yét to make any ‘reco.mmendations regarding lof;g term
wasté';d_i sposal OpthIlS |

"In the absence of a central disposal'facility, waste has a;éumﬁlated at reactor sites like
Indian P_oin.t, turning those sites iﬁfo long-term nuclear waste storage facilities in addition to
nuclear waste produce;s., The recent Waste Confidence rulemaking by the Commission makes
Vclgar that waste will.;emaiq a't reactor sites for the for_eseeéble fhture', and 1t is imposgible to
B -';.p";e"dic;tv Wﬁen:any' 'wéété mi ghtv'."b“e_' rérﬁbx?é'd "foir_'c‘.)ff-si'fé‘ -dispdséi; ‘ ‘_fhereforé, 'wa‘s"vte\', _ge;}efafed'.
during any p_eridd of extended operation will conti.nue to accumulate ét Indian Point, and no -
o deﬁnitg off-site_diéposal‘ alternatives have been identified. Indeed, even if the administration
were to reYiV;: the Yucca Mountain .repositor'y? it would not have the capacity to hold all the
spent-fuel generated to date, let alone 'additio'nal spent-fuel génerated dufing any extended period
of op’eraﬁon. y SR

Generatiﬁg additipnal waste necessitates either indefinite storage on-site or- permanent
~ disposal off-site. The latest iterations of the Waste Confidence Decision and companion
'Temporgry Stbragé Rule’ recognize that wasté could remain at reactor sites even beyond 120
years after-power generation actiyities cease. The Commissioners have previously recognized

-that it would be possible, but difficult, to analyze the environmental impacts of indefinite storage

of waste on-site. Furthermore, it is currently impossible to analyze the environmental impact of

! Waste Confidence Decision Update, NRC-2008-0482, 75 Fed. Reg. 81037 (December 23, 2010) (WCD

“Update™); Consideration.of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor
Operation, Final Rule, NRC-2008-0404, RIN 3150-Al47, 75 Fed. Reg. 81032 (December 23, 2010) (“Temporary
Storage Rule”). :



. off-site djsposal..because the government has not yet decided how to‘ accomplish this. The NRC
has decided not to assess .the environmental or-‘safety.cdnseqnences”ef;— such long term storage
generically duriné the tuletnaking. Indeed, it has admitted that it needs moreanalysis for the
perxod commencmg 60 years after the cessation of power generatlon activities.

To comply with the reqmrements of the Natlonal Environmental Pohcy Act (“NEPA”) :
. .the NRC must,_asse_ss the environmental impacts of long term on-site storage of the fuel that
would be created durmg the extended perlod of operatlon prlor to any renewal of the Indian
. | lPomt operatmg llcenses Furthermore to comply with the Atornic Energy Act (“AEA”) the
NRC-or the applicant must also show that there is reasonable assurance that such storage is safe
prior to an}'/- deeision—’to grant renewed-licenses. The contentions presented in this motion allege
that generie wotk eurrendy available‘comhined with the Fina] Supplemental Environmental
.envnronmenta-l impacts of such storage and that generlc work currently available combined with
the Safety Evaluation Rep‘on j(“SER”) related to Indian Point lacks sufficient safety analysis to
provide a reasonable essurance of safety for long-term fuel storage. This is hardly surprising
because the WCD Update.cam'e out after the NRCStafAf finalized the generic and the site-specific
analyses.

I. New Information Available

| On September 24, 2009, the Commission decided not to adopt a proposed amendment to

the Waste Confidence Rule that would have found that a centralized waste disposal facility for

| spent fuel will be available 50-60 years after the current licenses for nuclear power stations



'e’x-pire bécause it did ndf ha;/euan adequate basis fof makiﬁg that prédiction. épeciﬁcal]y, the

current Waste Confidence Decision stateé, inter alia, that a central wéste repository will'open
‘ _ _‘;.within 3.0 years after power gengrat_ion at reactors ceases. The Staff proposed amending the

' Waste C6nﬁ‘der_1ce Decision to lengthen the time at which the off-site disposal will become
available to 50 to 60 yegrs after power generation ceases. However, two of the three then-current
Commissioners refused to vote to finalize the proposed update, because of the uncertainty about
" the nation’s a_pproabh to long term spent fuel disposal created by _’_t_hc.-admini’s,trations_ ongoing re- | .
examiné_tion bf how to mové fbrwa_rd on this issue. Se.e- Vote of Commlssmner Sv1mck1 fe ‘

SECY-09-0090 ~ Final Update of the Commission’s Waste Confidence Decision (Sept. 24,

201 O),' available at, hitp://www.nrc.gov/reading-rm/doc-collections/commission/cvr/2009/2009-

4 .
~ 0090vtr-kls.pdf (“Svinicki Vote); Vote of Commissioner Klein re SECY-09-0090 — Final
Update of the Commission’s Waste Confidence Decision (Sept. 24, 2010), available at,

http://www.nrc.gov/reading-l‘m/doc-COl lections/commission/cvi/2009/2009-0090vtr.pdf (“Klein

' Vote”).’ They voted against émgnd»_ing thg waste co_nﬁdence rule because they are no longer able
| 'toi predict when a geological waste repository would commence accepting the spent fuel waste '_
i -curre'nt‘ly being stored on-site. fd. Commissioner Klein stated that the Commission must take
into account “how the Administration’s recent announcements of changes in the Nation’s high-

_ 1_evél waste (HLW) repository program should affect the propbsed update.” Id. More baldly,
Co'trirhissioner Svinicki stated “plainly put, this is a particularly difficult time to be in the

prediction business,” because the administration is in the process of reassessing long term spent



fuel disposal options. Svinicki Vote at 1-2. In a nutshell, the Commission did not have
confidence that a central waste repository for spent fuel will be available within 50-60 years. -
Commissioner Si(inicki‘also made it clear that “waste confidence is at heart an exercise in

compliance with NEPA.” Id. at 2. Fdi‘thermore, indefinite onsite storage raises a “conundrum

‘created in trying to envelope a Natidnal, Environmental Policy Act (NEPA)-worthy

environmental analysis of the impacts of the storage of spent nuclear fuel for an indefinite period

- [onsite].” Id. A}though t‘hei staff could do the required NEPA analysis associated with such

" ,stofage, that analys‘is would be challenging andVWbuld téke.yearé- to cdn'du_ct. .Seei_id.. _This shb_Ws

that the potential impacts of long term onsite storage are significant. Finally, although the

- Commissioners could not say when offsite disposal facilities for spent fuel will be available,

Commissioner Svinicki was confident that such-facilities will eventually be created. Id. at 3.

~ Based upon these votes and the administration’s ongoing efforts to ensure that the

repository at Yucca Mountain will never open, Clearwater submitted a motion to add new -

contentions regarding the lack of environmental and safety assessment of long term on-site spent
fuel storage. Hudson River Sloop Clearwater, Inc.’s Motion for Leave to Add New Contentions ™

Based Upon New Information, October 26. 2009, ADAMS Accession No. ML093080129.

Recognizing that the Commissioners’ comments called into question the contimiing validity of

the former Waste Confidence Decision, the Atomic Safety and Licensing Board (the “Board” or
“ASLB”) referred the issue to the Commission. Board Memorandum and Order (Certification to
the Commission of a Question Relating to the Continued Viability of 10 C.F.R. § 51.23(b)

Arising From Clearwater’s Motion for Leave to Admit Nevw Contentions), February 12 2010,



ADA‘MS Accession No._MLIOO431040. ThewCommission decided not td 'admit the propose;d
'.\X/asté;icémtzention because it had not completed the rulemaking and it bélieved that the final
rﬁlémakihg would deal with the issues raised by the coritention: "Commissi(;n Me}no_randum and
Order, CL\I-IO—19, July 8,2010, ADAMS Accession No. ML101890873. Tacitly recognizing _
:’that the proposed contention raised some‘ valid issues, the Commission stated tﬁat it would
.complete the rulerﬁaking on the waste confidence rule update prior to téking the relicensing
| .'decisions for Indian 'Poiin't 2and 3. Id at3.

_ j]iviéstr,ebently, the Co;nmiséiﬁn:‘ma(-ié g.c_.>od.on4 its pré_rr'ii,se By publishing the WCD
Update in the Federal Register. The WCD Upciate chan.ges two ker \;vast-e conﬁdencé findings.
First, it amends ﬁnding 2 to state the;t sufﬁéient repository capacity to disposal of épent-fuel will

be available “when ne‘cés's.ary.’r’ WCD Update at 81938. This replaceé the finding that one or

more “mined geologic repositories” would be available by 2007-2009 and that sufficient capacity * ~
7 S

would be availabl¢ within 30 years of any reactor ceasing operation to dispose of the spent-fuel
: genérated. Id. The WCD Update recognized thgt the Commission currently has no basis to
predict gxéctly when a 're}sositdry will open, if ever‘. ld af 81041. Furthermore, the basis of-
finding 2 is “not purely s;;ientiﬂc” and is “more qualitative.” Id. at 81045.

Second? the WCD Update amended finding 4 to state thaf the Commissioﬁ finds
reasonable assurance that spent-fuel can be stored safely and without significant gnvironmeqtgl
impact for 60 years aftér any reactor céases operation. Id. This replaces the former finding that
such safe low-impact storage would be possible for 30 years. Id. The Cémmission therefore

modified its regulations to make clear that fuel storage on-site for 60 years did not need to be



assessed on a site-specific basis. See Temporary Storage Rule at 810337. 'According to the
Commission, this isbecause the environmenta] work underlying the rule is sufficient not to

© require any additional srte spemﬁc analy51s WCD Update at 8] 042.

IL. Nuclear Waste Management Has Been Fraught With leﬁculty and Delay
A History of U S Nuclear Waste Management ‘

Since the ‘19505 the disposal of our country’s,nuc]ear waste is replete with false starts,

* delays, and substantial problems that has leftusata loss for how to safely dispose of the waste
‘generated by the use of nuclear power Gordon Thompson, Envzronmental Impacts of Stormg |
SNF & HLW from Commerczal Nuclear Reactors: A Critique of NRC'’s Waste - Conf dence
Deczszon & Environmental Impact Determtnatzon (February 2009) (“Envzronmental Impacts”)
See generally Jason Hardin, Ti zppmg the Scales Why Congress and the Preszdent Should Create

a F ederal Interim Storage Facility for High-Level Waste, 19 J. Land Resources & Envtl. L. 293
(“Tipping the Scales™).

At the t.im'e‘the _ﬁrst commercial reactor sites commenced operation it was assumed that
the fuel would be moved from the sites to be reprocessed. Facilities were not designed to store
the full amount of spent fuel that the reactor would generate during its 40-year operational life;
let alone storing waste for a 20-year license renewal and decommissioning process. Instead, they
were designed to temporarily store waste in water-filled pools adjacent to reactors. The pools
were to hold the spent fuel assembly in low-densiiy open racks until it would be taken for
. reprocessing. Environmental Impacts at 1.1 (citing NRC 1979- U.S.. NRC GEIS on_Handli_ng and :

Storage of Spent Light Water Power Reactor Fuel, NUREG-0575). After the spent fuel cooled |



on the racks in the pool, it was to be rernoved- fromlth_e -reactor site and taken lO»a reprocessing
- facility. | |

Reprocessmg, however, proved disastrous and peop]e feared that reprocessmg would lead
to nuclear prollferatlon From 1966 1972 spent fuel was being recycled at a reprocessmg facility
near West Valley, New York. Durmg its time of operation the famlity reprocessed only 640
metric tons of spent fuel. The planl met wi'th, regulatory problems that required expensive
modifications and in 1975 the facility stopped accepting spent fuel. Withm 5 years the company '
‘ operatmg the facility opted out of its lease for the site, leavmg the state of New York w1th waste
that was not reprocessed.

In 1977, President Carier banned reprocessing because of fears that it would lead to
nuclear proliferation and as demonstrated by the Wesr_Valley ﬁ'_as_co,. that reprocessing was not
economical. Id. at 11. When reprocessing was abandoried;”spenl fuel accurnulated in the pools.
Id. Th 1982 it became clear to Congress that-the spent fuel pools were.not designed as indeﬁnite
storage facilities and the efforts to devise a permanent solution to -nuclear waste disposal had not
been adequate. 7 ipping the ‘Scales at 295-96.

In response, Congress enacted the Nuclear Waste Policy ‘Act of 1982 (“NWPA”_).

NWPA set forth four objectivesz: 1to develop repositories to prote‘_ct the public and the
‘environment from spent fuel and high level waste (“HLW”);'2) to establish federal responsibility |

and define federal policy for the entire project; 3) to define the relationship between the federal

2 Originally Congress directed the creation of two permanent repositories, however as time passed without

the development of even a single repository, Congress pushed the DOE in the direction of Yucca Mountain and
called for only that repository.



government and the.statee and tribes with respect to spent fuel/HL-W.d‘isposal;‘and 4) to establish |
a Nuclear Waste Fund, ﬁnanced‘by’ the nuclear utilities to pay for the -waate disposal. 42. US.C. |
§ 101 31(b)(2000'). Under the NWP.A‘ DOE v'&a"s also required to site a permanent rep’osit"ory’ and
to design acceptance of spent fuel and HLW by January 31, 1998 and to enter into contracts with .
-' the utilities. NWPA required the utxlmes to enter into a contract with the DOE to obtam a

license to operate.

In 1983, DOE pubhshed a plan for a firm schedule to accept the waste begmnmg no later
than January 31 1998. Paczfc Gas & Electrzc Co. v. US 536 F.3d 1283, 1286, 2008 U S. App
lLEXIS 16637 (Fed: Cir: 2008). ‘The DOE plan~also outlined a contingency plan because it was R
not optimistic the reposirory would be ready by the deadline set by Congress. The con'tingency
plan called forﬂ the DOE' te"request rhat Congress approve a monitored retrievable storage (MRS)
faeility as an interim s‘oluti_qn_ to rer‘n_ove’"the waste from the reactor site. Id. at 1286.

| In 1985, the DOE -issued a follow up (plan' providing for 2 schedules_, one with the MRS
facility and one without. In 1987, tne DOE issued ‘another new plan inform’ing Congress that
openmg a permanent reposnory by 1998 was no longer realistic. Congress amended the NWPA
4by passmg the Nuclear Waste Policy Amendments Act of 1987 (1987 Amendments”) to direct
DOE to develop the single repository at Yucca Mountam and cease act1v1t1_es at other sites. Id. at’
1287. The 1987 Amendments also precluded ’rhe MRS faci]ity construetion until the NRC
" authorized a permanent storage rep‘qsitory."’ Id. In 1991, DOE again amended its plan for
storage of NSF. This plan proposed an MRS facility, but noted that part of the 1987

Amendments would need to be repealed to build the facility. Id.



In 1995, after 12 };ears of analyzing the feasibility.of a single permanént repository and —

6 years‘jaft‘evr-vt-he Jahﬁary 31, 1998 acceptaﬁce date — the DOE issued a final ﬁndiné on waste

_ac'c;eptance is§pes, corilcbqud-ing that DOE had n§ statﬁtory obli‘ga}tli‘on to accept waste until a |

storage facility is built, d.

| By _thewiaAtg 1;9i9Q!"s',, it.v.vas clear to some in Congress that a temporary solution was needed
to remove wastes from reactor sites while a permanent repository was built. In fact, Congress
" introduced 'legislatioh for 4"‘ straight yéars seekiﬁg to create a federal interim storage facility at
: \/Yucéa Mountain to _Aa‘llle\./i.ate thé problems caused by continued. on-site storage. I ipp.ing the
- g’cales at 303-304. None of this legislation was enacted and no terhporary waste s.ite'has been
created.

» In tﬁis past C%écad_e, the éubstantial oppos.ition to Yucca Moﬁntain and DOE’s approach to
acgeptéhce of 'w‘asfte fbr idisposal has played' out in numerous lawsuits. Bentley Mif__chell,
Diffusing the.‘-Problems.' How Adopting a Policy to Safely Szfére America’s ._]\lfﬂuclevar Waste May

' Help Combat Cl_‘im_ate Change, 28]. Land Resources & Envtl. L..375 (“Diffusing the li
Problems™) at 386. In 2004, the D.C. Court of Appeals vacated an EPA radiation protection

| standard to the extent that it required DOE' to show compliance for only 10,000 years following
disposal. Nuc[e_dr’ Energy Institute, Inc. v. EPA, 373 F.3d 1251 (D.C. Cir. 2004). The decision -
of the D.C. Court of Appeals was a,éerious setback for the Yucca Mountain project and

contributed to its ultimate demise. The current review of options surrounding waste disposal will

in all likelihood prevent a repository from being constructed any time in the near future, if ever

10



‘In addition, mdustry is using the courts to reclaim money utilities prov1ded under the
N ‘Nuclear Waste Fund, Wthh was estab]nshed by Congress in the NWPA to pay for the disposal of
. spent fuel. VNUREG-13SO at 75. As of Dec. 3_1_'»?’2008, the fund totaled $16 billion and utilities
haye had éuccésg in se?gral courts on its claims for money‘ damages ar}d for re£um of money'paid ~
dﬁe to the DOE’s failure to accept nuclear waste by January 31, 2008. Maine Yankee Atomic
- Power Co. v. US., 225 F.3d 1336, 1343 (Fed. Cir. 2000). More than 50 years has passed and to
date -spenF .fuelhreméins stqred at re-actor‘sites and will remain theré for the fo»resekeable future.. .
B.  Accumulation of Spént Fuel at Reactor Rites
Since reprécessing ended in 1977 and. there is no DOE repository, spent fuel has been _

acéu'mulati_ng at reactor sites. On-site storage is acgomplished usiﬁg pools, which are designed to
tér_nporari_ly stqfe lowjdensity 'levels of spent fu"e.l, and in “dry cask storage.” The U.S. generates
12,000 metric téns of nuclear waste per years. As of December 31, 2002 there were 42,268 metric

tons of spent fuel at reactor sites. ‘See

' http://_\jv‘\&f{&/.eia.doe.gov/éneaf/nuc]ear/épent fuel/ussnfdata.htmL last visited October 21, 2609:
Since _2002,_the U.S. has generated approximately 12,000 metric tons of additional spent fuel
bringing the £otal accumulated wasfe at reactor sites to 54,000 metric tons of spent fuel. This is
f_ér greq'ger than was imagined when commercial nuclear reactors were constructed.,

Yucca Mountain‘wouldfhav’e held about 77,000 metric tons; NRC Fact Sheet Yucca

Mountain license review.? Tﬁe DOE office of Civilian Radioactive Waste Mariagen;ent

~estimates that by 2035 we will have approximately 105,000 metric tons of waste. Id. As such,

3 * See Fact Sheet on Licensing Yucca Mountain, http://www.nrc.gov/reading-rm/doc-

collections/fact-sheets/fs-yucca-license-review.html, last visited January 24, 2011.

1T



even if Yucca Mountain were to open, it would not have sufficient capacity to take the additional
waste that wouldwbe geﬁérated durmg any extended period of operation.
IIL. The Commission Has Repeatedly Amended The Waste Confidence Rule
In 1979, the NRC Commission began to assess “whether radioactive wastes can be safely

stored on-site past the expiration of the existing facility licenses until offsite-disposal or storage .
is available. 44 Fed, Reg. 61372, 61373 (October 25, 1974). Aftera5 year_anafysis the
Commission issued 5 waste confidence ﬁndirigs The Commission found:

) | reasonable assurance that safe disposal of high- level waste and spent fuel in a geologlc

. repository is technically feasible;

(1) that repository capacity will eventually be available;

(iii)  that high-level waste and spent fuel will be safely managed untll repository capacity is

available;
(iv) = “that spent fuel generated in any reactor can'be stored safely and without significant
~ environmental impacts for extended periods; and
(v)  that spent fuel storage will be available as needed.
49 Fed. Reg. 34658 (August 31,1984). The timing of the repository has been repeatedly
amended. In 1984, Commission found that the repository would open in 2007-2009. See WCD

Update at 81038; see also Environmental Impacts at 7. In 1990, the Commission extended that
date to 2025. See WCD Update at 81 039; see also Environmental Impacts at 7. In addition, in
1984, the Commission amended 10 CFR Part 51 of its regulations to provide a generic
determination that for at least 30 years beyond the expiration of the reactor operating license, no
" significant impécts will result from the storage of spent fuel in the reactor facility pools or in dry

casks.

In 2007; the NRC Staff was asked by the Commission to prepare a memo on waste -

confidence that stated that an assessment or update might consider whether the earlier 100-year =

12



‘confidence in on-site or off-site storage remains valid; whether fuel from new reactors warrants
any poséible changes to waste confidence findings; and whether the Commission’s earlier
e‘xpectatioris regarding a timeline for a permanent repository should be modified or updated. Id .

On October 9, 2008 the NRC opened a proposal to amend the waste confidence rule for
pubiic comment. The proposed rule would have lengthened the time at which the off-site
disposal will become available to 50-60 years beyond the licénséd life for operation, removing
the reference to the completion of a repository by the first quarter of this century. Two of the

~ three then-current Commissioners refused to endorse this change, finding that the current
uncertainty about the nation’s app'roach to long term spent fuel disposal meant that they could
not vote for the rule proposed at that time. See Svinicki Vote; Kliein Vote. As Commissioner

Sviniki noted:

Plainly put, this is a particularly difficult time to be in the
prediction business. That said, however, the Court in State of
Minnesota v. NRC (D.C. Cir. 1979) noted this approach and stated
that “[t]he breadth of the questions involved and the fact that the
ultimate determination can never rise above a prediction suggest
that the determination may be a kind of legislative judgment for
which rulemaking would suffice.” "As the Atomic Energy
Commission’s first Chief of the Environmental and Sanitary
Engineering Branch, Mr. Joseph Lieberman, sagely cautioned in

1960, however, in voicing his confidence that the nuclear industry
would grow “in a rational way without being hamstrung by its own

9%, ¢

wastes”: “[O]ne has to be very careful to distinguish between
aspiration, reality, and speculation in this field.”

* Svinicki Vote at 2. Thus, while the government had an aspiration to have solved this problem by
now, it is apparent that reality has intervened, and that at this moment it is unclear how waste

will —ultimately be disposed. Indeed, in the WCD Update, the Commission has expressly

13



acknowledged that it. no ionger has sufficient information to make a new rule about when;-ot
even if, a new repository will open. See WCD Update at 8i 034. Nonetheless, the Commissmn :
has decided that waste disposal will be__ aiveillfablex“when neceseary” arid that spentifuei can be _.
stored safety and with little environmental impact on reaetor sites for up to 60'years after power '
generation ceases.
IV. The Issue of Nuclear Waste Disposal Is Once More Under Review

" The U.S. nuclear waste disposal dilemma is now being extensively reevéluated once
more by ali tne stakeholders.' The‘re‘cent change in political le'ader‘ship has biought ei profol\md_
change in federal policy toward Yucca Mountain. President Obama’s administration has-
determined that Yucca Mountain is not the best option for disposing of waste and has publicly
stated that it has plans to remove all funding from-the continued examination of,.Yu‘cmee‘Mountein
wé'ste'repository. In fact, and as of 2011 the White House will no longer orovide funds in the
budget for Yuc,ce Mountain. See Elaine Hiruo, Global Power Report, “White House Wiil not
seek funds in 2011 budget for nuclear waste repository at Yucca Mountain,” August 6, 2009. In
addition, Senate Majority leader Harry Reid is determined to keep waste away from Yucca
» Mountain. 1n fact, Sen. Reid has pronounced Yucca Mountain “dead” on numerous occasions.

Indeed even the DOE has decided to permanently abandon the effort to open a repository

atre Yucca Mountain. See Elaine Hiruo Global Power Report, “DOE's moves to ‘orderiy
shutdown’ of repository project” May 11, 2009. Bringing us back around full circle to where
the commercial spent fuel disposal nominally began, the DOE is now revisiting the concept of

fuel reprocessing. In October 2008, through theGNEP program at DOE the U.S. govemment is

14



pursuing “alternative” nuclear fuel cycles. Environmental Impacts at 14. In its draft impact
.Statement on processing of spent fuel, t.he. DOE states that this is being consivdered “to reduce the
hazards ass_eeiated wiih disposai _o_f sperit,fuel.” D'_OE/EIS.-O346‘:a-t:si->1_.. .

VA DOE report on the likely need for a second repository,vrequired under the i982
NWPA, hes considered three eltemative sceriarios for ileéling with spent fl}el .generated beyond
2010: remove Yucca Moiintain’s statlitory capacity 'limit;.site.and build a second repository; or .
| prolong the storage of spent fuel at reaeter s‘ite's.. Nuclear Envgirieeriiilg' intefnationel, “Radwaste
Management - No limits for Yucca Moun;tair_i?” M.arch-4, 2009; The DOE has recoénized_ that.
Yucea may never be built and some nuclear plants are already implementing changes'to make = -
their on-site storage facilities permanent, rather than temperary. Diffusing the Problem at 390.
‘In addition, in March 2009, Secretary Steven Chu announced that the DOE would beereating a
blue ribbon panel to develop a plan for handling nuclear waste.*

Additionally, the NRC has acknowledged that the administration of President Barack
Obama anriounced that it would teirninate the Yucca Mountain pr(_)graﬁi, while dev‘elpping a
disposal alternative. NUREG-1350 at 85. |

Observers and commentators are also opening up dialogue abeut the centinued unsettled
waste disposal issues in this country and'_stressi__ng_ ihai “the femporary storage facilities on-site at
" nuclear plants across the United States are nearing the end_'c')f their intended vlifespan,‘and the

waste needs to be permanently stored.” Diffusing the Problem at 390. In addition,

4 “DOE Will Have A "Blue Ribbon" Panel Figui’e Out Nuclear Waste” (March 11, 2009), -

http://www.businessinsider.com/doe-will-have-a-blue-ribbon-panel-figure-out-nuclear-waste-
2009-3, last visited January 24, 2011. :
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commentators believe that “many of the assurnptions underlying on-site storage are unproven in
the real world.” Id, at 392. | |
Even those.Who espOuse expansion of nuclear po.wer are calling' for action on the waste
storage problem A recent U.S. Chamber of Commerce Report entltled “Revxsltmg Nuclear
Waste Policy,” called for a review of the country s policy for the disposal of spent fuel now
concludmg that “many of the facts, conditions, and assumptions that were in place in 1982 when
the current. pohcy was crafted are no longer accurate or germané Commentators haVe also said

that “the political landscape has recently changed makmg it more hkely that constructlon of the

Yucca Mountain project be halted — and that a single concentrated repository is unlikely to be -~ -~

built in the near future . Dzjfuszng the Problem at 387~
V. Storage On Site In Wet Pools and Dry Casks Is The Default Solution

_ Over the last 60 years, the policy for disposal of spent fuel has taken many twists and
turns, but the reality of waste disposal has not;changed_much. Spent fuel w1l1 be stored on-site
for at least the renewal periocl of the license. At ﬁr_st the spent fuel was stored in low density
pools, however because this waste has accumulated, Ipools are now tightly and densely packed
with spent fuel. Environmental Impacts at 11. Many reactor spent fuel pools, including those at
Indian Point, have reached capacity and now some of the spent fuel waste from 45 reactors,
including Indian. Point Units 2 and 3, is stored in dry casks on-site in addition to in high density

spent fuel pools. Id at 11-12; IPEC Newsletter,

http://www safesecurevital.org/pdf/IPNewsletter071609.pdf, last visited October 26, 2009.

There is currently no other option because permanent waste disposal solution is as distant as ever
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and there are no ci{/ilian facilities _to;eprépesﬁ spént fuel m the United States.. The reality is that
it ié highly likely that the. additional waste generated d:ur‘ing any period of extended of)eration
.would rerrl-éi;:on.the site for the forese¢able 'futufg.' | |
ARGUMENT
This érgument derriénstrates that "JPetition-ers meet the subétantive co_r_m@g:n;tiori adm}is»s_i;bvi.‘l_ity
requirements (‘)f 10 C.FR. §.2.309(f)(i)-(vi), in addition to the requirément for presenting new |
and sighiﬁcant'env'irbﬁrﬁéﬁfé] irifo’rme_lti‘c)n, and all other applicable requirements. -
i. _:Speciﬁc' Statement of tl;é Contentions o
Petitioners must “provide a specific statement of the issue of laW or fact to be raised or
- controverted.” 10 C.F.R. § 2.30§(D(1)(i). The contentions are presented under two different
scenarios. The first scenario is that the néw waste confidence rule is invalid because it attempts
to use an agency rule to sidestep the ‘stétuto‘ry maﬁdatg 6f NEPA to assess the effects of
producing more fuel that we do not know how we can dispose. Furthermore, the rule lacks ény
basis tov assess the effgcts of long term fuel storage gmd igno're§ th¢ very real impacts from such
storage. In the second scenario, even if the rule is valid, Petitionérs contend that additional éite-
specific saféty and envil_'onrrient_él analysis is required before a liéensing decision can be taken.
" The new contentions.for the rule..im‘/‘.alid scenario are:
.ClearWatexf EC-8 (Riverkeeper EC-6)
The environmental analysis carried out to assess the potential impacts of
relicensing Indian Point Units 2 and 3 is inadequate because it provides an
insufficient analysis of the potential impacts of generating more spent fuel leading
" to additional waste storage on site, the alternative methods of accomplishing such

storage, and potential alternatives to additional waste storage on the site,
including the no-action alternative.
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Clearwater SC-2 (Riverkeeper TC-3)

. The license renewal application requesting the relicensing of Indian Point Units 2
and 3 is inadequate because it provides insufficient analysis of the aging
managément of the dry casks and spent fuel pools that could be used to store .
waste on the site in the long term. In addition, both the applicant and the NRC
Staff have failed to establish that that any combination of such storage will
provide adequate protection of safety over the long term.

In the alternative, if the Board decides that Petitioners cannot challenge duly adopted
~ NRC rules in t'hévsAe proceedings, the new contentions for the rule valid scenario ares
Clearwater EC-9 (Riverkeeper EC-7)

The-environmental analysis carried out to assess the potential impacts of ,
relicensing Indian Point Units 2 and 3 is inadequate because it provides an
insufficient analysis of the potential impacts of generating more spent fuel during
the period commencing 60 years after the expiration of each license. Missing

* elements include analysis of: a) the long term impact of additional waste storage
on site; b) the alternative methods of accomplishing such storage; and c) potential

" alternatives to additional waste storage on the site, including the no-action
alternative. ‘ '

Clearwater SC-3 (RiverKeeper TC-4)
The license renewal application requesting the relicénsing of Indian Point Units 2
and 3 is inadequate because it provides insufficient analysis of the aging _
management of the dry casks and spent fuel pools that could be used to store
waste on the site during the period commencing 60 years after the date the license |
expires at each unit. In addition, both the applicant and the NRC Staff have failed
to establish that that any combination of such storage will provide adequate
protection of safety over the long term. '
-II. Explanation of Basis
At this preliminary stage, Petitioners do not have to submit admissible evidence to _

support a contention, rather it has to “[p]rovide a brief explanation of the basis for the

contentioﬁ,” 10 C.F.R. § 2.309(f)(1)(ii), and “a concise statement of the alleged facts or expert
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~-opinions which support the . . . petitioner’s position.” 10 C.F.R. § 2.309(f)(1)(v). This rule
ehéﬁ.res that :"Hfull adjudicatory hearings are trigg'éréd-onlywb‘y those ébie to proffer . . . minima‘l.

factual and legal foundation in support of their contentions.” In the Matter of Duke Enérgj/

Corp. (Oconee Nuclear Stat.'iori', Units 1, 2, and 3), CLI-99-11, 49 ‘N.R.Cl. 328,334 (1999)
R (emphasis added).
Here, the fact_s discussed above, supported By the Declaration‘of Dr. Gordon R.
.:'”[jhompson (attached as Exhibit T to the previous filing and available as MLO93080129); provide
-the factual basis of the contentions. The legal basis for tﬁe contentions is‘ that because the
: Commission cannot currently make a determination about when off-site dis;.)osal,options will be
-+ available for spent fuel,»the WCD Update no longer allows the NRC to comply with the Atomic
Energy Act (“AEA™) and the N'ationalb 'Environmental‘Po_ljcy Act (“NEPA™) without a thorough.
éhalys'ié of the safety and environmental issues raised by the potentially indefinite on-site storage
of the additionql spent fuel to be generated, which is one of the foreseeable outcomes of
licensing an extended period of operation. With the WCD Update, the Commission has fqund
‘sucha reposiﬁory rﬁay not be .vavailab:]c within 60 years of tile end of any extended operating
period and has taken itself out of the “prediction business” of trying to guess when offsite spent
fuel diqusal could co_mmg:n'cic.. Thus, because long term or indefinite storage of additional
wastes on the fnciian Point would be the foreseeable Ifesylt of allowing the reactor to‘continue_
operating, the applicant must provide the NRC with a basis to conclude that éuch storage meets

. thev safety requirements of the AEA or the NRC Staff must devise its own basis. In addition, to
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comply with NEPA, the NRC must provide a site specific assessment of the environmental

impacté thét have not been generiéaily addressed. . e

| Aﬁhough Petitioners believe thAat thg rples established by the WC-]? Update are invalid, '
because they amount to an attempt to creat.e.an exemption from a statute through regulation, they
also reéogﬁize the general rule that_Atomic“SAafety and Licensiné Béards cannot pass an'opin‘ion
on the validity of a Commission rule. Therefore, Petitioners have presented alternative
~contentions that are valid, even if the rules esfablished by the WCD Update are valid.
-. A. NRC's Reliance oﬁ thé Waste Confidence Decisio;%

The NRC had determined it need not perform site-specific environmental reviews of
medium-term onsite spent fuel storage. The Commission’s former confidence that disposal
would occur within 30 years a/fter reactors ceased operation and concomitant generic
determination of no significant environmental impact for thét-_period, 'léd to the conclusion. thatno
site-specific assessment of én?ironmentél impacts was required to comply with NEPA. More . -

specifically, the relevant regulation stated:

§ 51.23 Temporary storage of spent fuel after cessation of reactor operation--
generlc determination of no significant environmental impact.

(a) The Commission has made a generic determination that, if necessary, spent
fuel generated in any reactor can be stored safely and without significant

“environfiental impacts for at least 30 years beyond the licensed life for operation
(which may include the term of a revised or renewed license) of that reactor at its
spent fuel storage basin or at either onsite or offsite independent spent fuel storage
installations. Further, the Commission believes there is reasonable assurance that
at least one mined geologic repository will be available within the first quarter of
the twenty-first century, and sufficient repository capacity will be available within
30 years beyond the licensed life for operation of any reactor to dispose of the
commercial high-level waste and spent fuel originating in such reactor and
generated up to that time. :
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(b) Accordingly, as provided in §§ 51.30(b), 51.53, 51.61, 51.80(b), 51.95, and
. 51.97(a), and within the scope of the generic determination in paragraph (a) of
this section, no discussion of any environmental impact of spent fuel storage in -
reactor facility storage pools or independent spent fuel storage installations
(ISFSI) for the period following the termof the reactor operating license or
- ‘amendment, reactor combined license or amendment, or initial ISFSI license or
amendment for which application is made, is required in any environmental
report, environmental impact statement, environmental assessment, or other
- analysis prepared in:connection with the issuance or amendment of an operating
license for a nuclear power reactor under parts 50 and 54 of this chapter, or
issuance or amendment of a combined license for a nuclear power reactor under

" parts 52 and 54 of this chapter, or the issuance of an initial license for storage of o

- spent fuel at an ISFSI, or any amendment thereto.

10 CF.R.§51.23(b) (empha51s added). In turn, based upon this rule, 10 C.FR.§51. 95 prov1des

that no env1ronmental ana]y51s of long-term spent fuel storage is requ1red during individual

llcense renewal proceedings within the scope of the generic ﬁndmg:

[i]n connection with the renewal of an operating license . . . the supplemental
environmental impact statement . . . need not discuss . . . any aspect of the storage
of spent fuel for the facility within the scope of the generic determination in § -
51.23(a) and in accordance with § 51.23(b).” .

10 C.ER. § 51.95. This is reflected in the Generic Environmental Impact Statement for License

Renewal of Nuclear Plants, NUREG-1437 (“GEIS™), which omits any analysis of post-operation

environmental impacts related to nuclear waste storage. Instead, the GEIS explicitly

. acknowledges the Commission’s generic determination of no significant environmental impact

codified at 10 C.F.R. § 51.23, and states that “in accordance with this determination the rule also

provides that no discussion is required concerning environmental impacts of spent-fuel storage

for the period following the term of the reactor operating license, including a renewed license.”

See id. § 6.4.6.3.
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Tﬁe GEIS further relies upon the Commissioﬁs waste confidence rulemaking to arrive at
the 'co;lclusion that “[o]n-site storagé of spént fuel during the term-of a renewed opérating
license is a Categovry 1 issue.” GEIS § 6.4.6.7 (émphgsis addeci). Whihle:théMGAE:I‘S' sfétg:s that t};e'
f‘[c]urreﬁt and potential environmental impacts from Speﬁt-fuel storage have Beer; studied
extensively and are well understood” see GEIS § 6.4.6.3, the GEIS contains.—no ﬁe\y gnalysis
related to environmental impacts of spent fuel storage (including spent fuél pool accidents), and ..
appears to rely entirely on the 1990 Wﬁst@Conﬁdence rulemaking review. .
| Indeed, the GEIS explicitly cites rationale ﬁfovided in th-_.e”Waste Con.ﬁdbence Decision:
“[ilndustry e).(perience with spent-fuel storage, coupled with supplemental studies of'tfle iﬁtegrity
of pool and dry storage systems, indicateé.that spent fuel generally c.:an be stored oAn_site with
minimal e_nvironrhenta] impacts”; “[e]xtended pool storage provideé aliaenigh environment that '
does not lead to degradation of the integrity of spen_t—fuel rods™; “studies of fuel rod or éladdiﬁg' o
failures indicate that fuel rods should remain secure well beyond the period of plant life
ejctensioh.” See id. § 6.4.6.2 (citing Waste Cénﬁdence Decision Review, 55 Fed. Reg. 38474
(Sept. 18, 1990) (emphasis added) | |

Based on this “analysis,” the NRC conclud'ed that “[w]ithin the context of a license
renewal review and deteﬁinatibn . .. there is ample basis to conclude that continued storage of
existing spent fuel and storage of spent fuel generated during the license renewal period can be
accomplished safely ;cmd without significant environmental impacts.j’ Id. § 6.4.6.7 (emphasis

added).
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In aecordance with the GEIS; NRC has eonsistently reeeffed challenges relating to the
- environmental impacts of oﬁ-.site 'sper‘lt fuel s.torege‘, and disallowed any site-speciﬁc review of
such issues. In the Turkey Point ?gclear eower plént relicensing p‘rqceedigg, an ir;'tervenor. réised
" a contention asserting that spent fuel could not be safely stored given the location of the Turkey
‘Point faci_l>it_y. See F lorjda Poﬁer & Light Co. (Turkey Point Nuclear .Generati_ng Plants, Units 3
.and 4), LBP-01-06, 53 N.R.C. 138, 146-150 (2001). The Atomic.S.afety and Licensing Board
(the “Board” or the “Licensing Board”) in that case quickly rejected the contention since “the
- issue of onsite spent fue] storage is a . . . Category 1 ivssvue:thet cennot be examined further in a
license renewal proceeding.” Id. The boere also specifically noted that any que's’tiens related to
environmental impacts of spent fuel after the renewal term were “barred ‘by the Commission’s
Waste Conﬁdence Rule.;’ ld

On appeal, the Commission upheld this decisioﬁ: ﬁndmg that “‘Part 51°s license, rep_eWal ,
provisions cover environmental issues relating to on-site spent fuel storage generically. All such
issues, including accident risk, fall outside the scope of lieense renewal proceedings.” See
Florida Power & Light Co. (Turkey Point .Nuclear Generating Plént, Units 3 an.d 4), CLI-OI;I 7,
54 N.R.C. 3,21-22 (2001). The Commission explained fhe NRC’s reliance on the GEIS for the
generic dispositi.on'of spent fuel storage related issues, .sta.ting that :

‘[t]he NRC has spent years studying in great detail tﬁe.risks and

consequences of potential spent fuel pool accidents, and the GEIS analysis

is rooted in these earlier studies. NRC studies and the agency's N

operational experience support the conclusion that onsite reactor spent

fuel storage, which has continued for decades, presents no undue risk to
public health and safety.” ‘
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.Id. Given the disc.:ussion in the GEIS as cited above, such étudies and dberational experience are
ostensibly those whicH underlie thé'Wéste éénﬁdence rulefnaking. ' |

In the Pilg_rir'n'e;nd Vefmont Yankee nuclear powerp]ant relicensing procve'edi‘ngs_",’ the «
'Massachusetts Attorney General raised contentions asserting the failure to address new and

significant information related to environmental impacts of on-site spent fuel storage. See

yEntAer.‘gy Nuclear Operations, Inc. (Pilgrim Nuclear Power Station), Docket No. 50-293,
Massachusetts 'Att'orr.ley' General’s Re;quest for A Hearing and Petition for Lea»vle‘ to-lntgry_éne
with Respect to Entergy Nuclear Operations Inc.’s App}icgtiqn for Renewal of the Pilgrim
- Nuclear Power Plant Operati_ng‘Licensé and Petition (May 26, 2006), ADAMS Accession No.
ML061630088; Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station),
| Docket No. 50-271, Maésachuseﬁs_ Attorney General’s quuest for A Hearing and Petition for
Leave to Intervene with Reépept_ to Enterggl Nu'clear Opérations ‘Inc."s Applicatioﬁ for Renewal
 ofthe VVermont Yanke¢ Nuclear Power Plant Operating"License (May 26, 2006), ADAMS
Accessién No. MLO6164OQ6_5.

The Licehsing Boards reviewing Massachusetts’ petitions rejected these contentions,
ﬁnd‘ing that the potential environmental impacfs of storing spent fuel in pools for an additional
20 years — inclu‘di'ng‘t‘hg risk.of spentﬁfucl pool éccidentg - aquady had been génerica'l.ly
addressed in the GEIS as a “Category 17 i_ssué that dbes not require a site-specific impacts

>analysis. See LBP-06-20, 64 N.R.C. 1‘31, 152-61 (2006); LBP-06-23, 64 N.R.C. at 280-300.
These boards went on to conclude that because “Category 1” ¢nyironmehtal impacts fmdings are -

codified in NRC regulations, such Vﬁndings normally may not be attacked in individual NRC
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- adjudicatory proceedings, unless the Commission waives the rule at issue for a particular

: -procéeding, or'the fﬁle' is changed or suspended duetoa rulemaking review. See LBP-06-20,:64 -

© NRC. at 155-61; LBP-06-23, 64 N.R.C. a1 288- 99

" In August 2006, the Massachusetts Attomey General ﬁled a Pétltlon for Rulemakmg

| (“PRM”) requestmg that the NRC vacate the general characterlzatlon in the GEIS that the
env1ronmental impacts of spent fuel pool storage are ms1gmﬁcant and revoke the regulations

~“which excuse con51derat10n of such 1mpacts in NEPA demsmn -making documents. Seé .

Proposed Amendment to 10 CF.R Part 51 (Resczna’zng fi ndzng that envzronmental zmpacts of

_ pool storage of spent reactor fuel are insignificant), Massachusetts Attorney General’s Petition - |

for Rﬁlemaking to Ameﬁd 10 C.F.R. Part 51 (August 25, 2006), ADAMS Accession No..

ML062640409 (hereinafter f;Massachusetts AG PRM”).

' The Commission denied this betitfon f6£ rulemaking, concluding that the spent fu-el;p‘ool_ A
enyiroqmenﬁa] impact findings in the GEIS were valid ciespite the concerns articulated by |
Massachusetts, i.e. that spent fuel pbol accidénts and pbtential terrorist attacks could result in an
catastrophic spent fuel pool fire. See. The Attorriéy General of Comménwealth of Massachusetts,
The Attorney General of California; Denial of Petitions for Rulemaking, Docket No. PRM-51-
10, NRC-2QO6-0022 and Docket No. PRM-51-12, NRC-2007-0019, 73 Fed. Reg. 46204 (August
8, 2008). Thai is, NRC afﬂrmgd the geneiral conclusiéns in the GEIS that on-site storage of spent
nuclear reactor fuel, including higﬁ-déﬁsity pool storage, for 30 years a;fter power operations

ceased had no significant adverse environmental impacts on the human environment. /d. at

46,212.

25



Iﬁ fhe ;:ur_frent__reli'cgn'sing proceeding related to Indian Point, re;/iew of environmental -

impacts of spent fuel sto‘r‘.age- 'l;ave similarly been prveclude'd to date. The draft 'sﬁpplemenﬁl
:environniental impaét_ sta@gmieﬁt relies oh the GEIS to conclude that “there afe no impacts of
énéite spentrfue'l associated w.ith licje_nsey renewal.” Generic Environmeﬁtai Irr;;;act Statemént for
License Re'nAéwa‘l of Nuclear Plants, Supplement 38, Regarding Indian Point Nuclear Génerating
Unit Nés. 2 and 3, Draft Report for Comment,-Main Report (U.S. Nuclear Regulatory
iCoAmmission. Dvecember 2008) (‘ZIndian Point DSEIS”) at 6-7. The DSEIS further speéiﬁcally
cites f_o the gf:neric de_tefminati_qn of no significant impact codified at 10 C.F.R. § 51 2310
e_xpl'ain the lack of discussion of environmental impacts of long-term onsite nuclear waste:
storagé.‘. See id. at xiv. The FSEIS issuéd December 2010 similarly concluded that “there are no
impacts of onsite spent fuel associated with li'c_en_s~e renewal chpnd those discussed in the
GEIS:.’5 FSEIS at 6-8; see also id at’9-2 (citing to g“eﬁer:i'(; defermination of h'c;sién}ﬁ“éént‘"
envifczgmeqtal im’pa>ct' set.forth in_l_O CF.R.§51 ._23(b),_ to justify failure to dis;:uss £he
environmental effects of onsite spent fuel stofage).

The Licensing Board has also disallowed adjudication of issues related to environmental
impacts of on-site spent fuel storage. In relation to Riverkeeper’s Contention EC-2 related to the
impab_fs of, inter alia, spent fuel pool fires, the Board relied upon the designation of spent fuei
storage environmental impacts aé a Category 1 issue to deem the contention beyond the scope of

| the proceeding. See Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2I

~.and 3), LBP-08-13, 68 N.R.C. _ (slip op. July 31, 2008), at 180-81.
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Riverkeeper subseqnently fai.sed a simvi.laAr new nontention, Contention EC-4, stating that
“[t]hev NRC Must Addresé the Spent Fuel Storage Impacts at Indian Point in a Supplemental
_GEIS._”; Sgg R_i_verkeeper, Inc.’s New e}n_q:Aménded Contentions Regarding Environmental
~ Impacts of High-Density'Storage of Spent Fuel, Docket Nos. 50-247, 50-286 (Sept. 5, 2008).
‘This contentinn was based on newly recognized inforrnation about site—sp‘eci\ﬁc mitigation |
measures that undermined the NRC’s generic environmental impacf finding in the GEIS. The
Board .éiniilarly rebjev;:c't'edr this contention, finding that"‘New Contention 4A‘déél's with spent fuel
éfgqrage impacts that the Commiss-ionh'as stated is a Category 1 issue, outside the scope of our
"'proceéding.” Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 ‘and
3), Memorandum and Order, Denying Riverkeeper‘s Request to Admit Amended Contention
EC-2 and New Contentions EC-4 and EC-5), Docket Nos. 50-247-LR and 50-286-LR, ASLBP
" No. 07-858-03-LR-BDO1 (December 18, 2008), at 12.
Thus, based on the generic findings of the license renewal GEIS, there has been no site-
specific review of environmental impacts of on-site spent fuel storage during Vthe term of license
| renewal, let alone beyond fhat time-frame, for Indian Point, or any other nuc}ear power plant.
- However, all of the'léga] reasoning excluding environmental analysis of spent fuel disposal

' issues is based upon the key premise contained in the rule that waste would only be stored on the
_ si.t'gfcgr_nporarily and now at most for 60 years beyond the expiration of the license. The WCD
Update has de'str.o‘ylclad that premise and therefore: wasté_sﬁorage is now legally at issue in this

proceeding.
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B. The Comrnission Has quically Altere_a; Part ofthe Waste ~Corrz}ia?ence Rule

‘ ‘The new information contained in the WCD Update demonstrates that the .C.ommission
cannot_notv predict how long nuclear waste Wlll remain at reactor_sites. The Cornrnission even
assumed for purposes of the WCD Update that a Yucca Mountain repository would not come to
fruition, and repeatedly acknowledged the uncertamty surrounding when any repository or long-
term nuclear waste storage solution in the U.S. would occur:

[R]ecent events in the United States . . . have diminished its [the
Commission’s] confidence in the target-date approach. The
Commission now believes that there is insufficient support for the
continued use of a target date because of the difficulty associated
with predicting the start-date for any repository programs.

[B]roader institutional issues . . . [and] [i]nternational
developments have made it clear that technical experience and
confidence in geologic disposal, on their own, are not sufficient to
bring about the broad social and po]1t10a1 acceptance needed to
construct a rep051tory

WCD Update at 81040, 81064.

[T]here are issues beyond the Commission’s control, including the
political and societal challenges of siting a HLW repository, that
make it premature to predict a date when a repository will become
available. The Commission has therefore decided not to adopt a
specific time frame in Finding 2 or its final rule.

[I]t is uncertain whether the social and political consensus
necessary for a successful repository program will be reached in
the near future.

A target date requires the Commission to have reasonable

assurance of when a repository will become.available; but, because
- the Commission cannot predict when this societal and political
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acceptance will oceur, it is unable to express reasonable assurance
in a specific target date for the availability of a repository.

- Temporary Storage Rule at 81034, 81035, 81036

Indeed, at this point it is élear that despite half a century of ,effqrt, the federal govemm‘ent
has made little progress toward identifying a safe and environmentally ac;ceptablé means of
disposing of spent fuel in the long term. First, as discussed above, reprocessing failgd and, even o
if -successful, would have created risks of nuclear proliferation that successive adrﬁinistrations
found unacccbtable. In the section of the NWPA- entitled, “Nuclear Waste Fund,” in the
discgssion about contracts to be entered into by DOE with generators qf high 1¢Vél radioactive
waste, Congress st_gted that “in return for payment of fees esfablished by [§ 10222], the B
Secretary, beginning 'n‘ot later than J anuary 31, 1998, will dispose of the high-level radioactive '
waste or spent nuclear fuel involved as provided in this subtitle.” Nuélear Waste Policy -Act,:_42 :
US.C. ¢ 10.2-22(a)(5)(B).A Thus, Congress envisioned a central repository for nuclegr waste .
Woul_d be ready by 1998. But tHe alternative of lqng-terrh geological storage ran into serious
technical and political problems to such an extent that the édministration' has now decided to -
abandon efforts to build such a repository at Yucca Mountain. Instead, the administration has
convenéd a panel to explore all»the options available.

Although'there is no doubt that the government intends to ,qulﬁill its obligation_ under the
Nuclear Waste Policy Act to dispose of the spent fuel, even the ..Commission is currenﬂy unable |
to predict when and héw that might be done. It is préblematic to reconcile the requirement’ of the
Atomic Energy Aét that.lAicenéing actions must be accompanied by a finding-of adequéte |

protection of safety with the long-term failure to devise an adequate solution for waste disposal.
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The Second Circuit in chtural Résources Defense Council, Inc. v. United S;até;s"ﬁu;:lear
Regulatory Commission, 582 F.2c:ii 166 (1978) noted that although it is very.difficult tb find that-
the long term disposal of this waste wxll be safe, when the means of _aﬁcomplishing_sﬁch disposal
is not knoWn, Congress had taken no action to p;r;ayent the Commission grénting liéén‘ses. that i
allow the continued accumulation of such_wastes. The Céurt n(;ted that Congress knéw at the .
time it passed the AEA that no such means was available, but it nonetheless intended that

licenses be issued for nuclear power generation.

The continued validity of this holding isv‘n'ow doubtful, because providing waste disposal

facilities for s;-)ent' fuel has proved far more difficult than Congress expected in 1954 whenit =~~~

passed the AEA. The history of high level waste disposal is that apprpaches that logked _'

3 promising, such as Yucca Mountain, turned out to be far more technicaliy épmplex_ than initially
thought. Illustrating this truth, a few years after the Second Circuit ‘_rejmected NﬁDC;s challenge,
Congress made the basis of its inaction to that point explicit by stating in the NWPA that a spent
fuel disposal repésitory would be available by 1998. Thus, it is now clear that Congress’s
inaction prior to 1998 was based upon an erroneous assumption that a disposal facility for spent
fuel would be in place by now. Even though this assumption proved false, in the Energy Policy
Act of 2005 Congress provided loan guarantees to help finance a few new nuclear power_piénts.
Thus, it now appears that the legislature is prepared to assume that even if a central waste
repository does not open, means will be deviséd to safety store the wastes at reactor or other sites

for the véry long ferm, if not indefinitely.
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This view is confirmed by Comvr.rvlmiﬂs.stién»er Svinicki, who approvingiy quétés Judée
Tamm s concurrence in anesota v. NRC, 602 F.2d 412 (D.C. Cir: 1979) Wthh states “if the
Commlssmn determmcs it 1s not re:atsonably probable that an off51te waste disposal solutlon w111 :
be available‘ wheri the licenses of the plants in question expire, it must then determine whether it
is reasonably probz_ible that spent fuel can 'be storeq éafgly Qnsitre for an indeﬁn_ﬁe p?riqd.”
Svinicki Vote at 2-3; accord Potomac Alliance v. NRC, 682 E.2d 1030; 1038 (D.C. Cir. 1982).
The opinion in the Minnesota case also makes clear that NRC cannot-claim that waste disposal
concerns aré never relevant to licensing becaﬁse Congressional inaction has actﬁally b_een.bas-ed :
upon the repeated assurances of the NRC that a solutlon to that'issue it at hand Mznnesota V.
NRC, 602 F.2d 412 (D.C. Cir. 1979). Furthermore, courts subsequently found that while the
provision of centralized waste disposal could be 't_er{ned-a generic issue, where i 1§sues involve
particularized situations, such as when waste will be stored at inaividual r_e‘actor'si'tes, they -
cannot be resolved generilcally.r Limerick Ecolggy Action v. NRC,-A869 F.2d 719, 738 (3rd Cir.
1989). | |

To avoid consideratioﬁ of the impl.icat.ions of onsite waste storage during individual
license proceedings, the Commission approached this issue through rulemaking on waste
confidence. The WCD Update now articulates theC;)rp;p_ission’s confidence in the

environmental integrity and safety of onsite storage for up to 60 years beyond the cessation of

licensed power generation activities for the oldest spent fuel.®

5 The Commission continues to envision storage of spent fuel for this period in both wet pools and dry

casks. For example, in the 1990 Waste Confidence Decision review, the Commission first found confidence that
storage of spent fuel in wet pools for this time period is safe and has insignificant environmental impact: “The
Commission addressed structure and component safety for extended operation for storage of spent fuel in reactor
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The Cor’nm'ission;s updated~wziste confidence ruleinaking found that while, “spent fuel

' c.a.n .piobaniy be safely stored without signiﬁcant environmental impact for lenger periods, the
Coinmissiqn 'does not find _‘_ifne.eeseary to n‘nake a specific concinsion” that spent fuel_.cou'vld be
safely stored in dry eéeks with‘out environmental impact for 100 years, as sug'ge‘sted bya
commenter. WCD Update at 81072. Indeed, the Commission continues to exp]icitiy assert that
it did not intend the waste confidence decision to-support indeﬁnite onsite storage: ‘It must be
emphasized that the remoyal of a target date frern Finding 2 should not be interpreted as a
Comm_ission_l‘endorsement of indefinite s_telfagej” ‘WCD Update at 81056; see id. at 81.041, 81043
(“the changes to Finding 2 do not mean that the Commiission has endorsed indefinite storage of

SNF and HLW. . . . the Commission has decided not to endorse the concept indefinite storage.”);

see also Reyiew and Final Revieion of Waste Conﬁdence Decision, 55 Fed. Reg. 38474, 38482

water pools in the matter of waste confidence rulemaking proceeding. The Commission's preliminary conclusion is
that experience with spent fuel storage provides an adequate basis for confidence in the continued safe storage of -

* spent fuel for at least 30 years after expiration of a plant's license. The Commission is therefore confident of the
safe storage of spent fuel for at least 70 years in water pools at facilities designed for a 40-year lifetime... . The
Commission has also found that experience with water-pool storage of spent fuel continues to confirm that pool
storage is a benign environment for spent fuel that does not lead to significant degradation of spent fuel integrity.
Since 1984, utilities have continued to provide safe additional reactor pool storage capacity through re-racking, with
over 110 such actions now completed.” Review and Final Revision of Waste Confidence Decision, 55 Fed. Reg.
38474, 38510 to 38512 (September 18, 1990). - The Commission then found that storage in dry casks has even less
impact than storage in wet pools. It based this finding on an Environmental Assessment (“EA”) associated with the
rule related to interim monitored retrievable storage, which assessed dry storage of spent fuel for a period of 70
years after receipt of spent fuel from a reactor.. The EA found that: “[i]n consideration-of'the safety of dry storage of .
spent fuel, the Commission’s preliminary conclusions were that [its] confidence in the extended dry storage of spent
fuel is based on a reasonable understanding of the material degradation processes, together with the recognition that
dry storage systems are simpler and more readily maintained. In response to Nuclear Waste Policy Act of 1982
authorizations, the Commission noted “. . . the Commission believes the information above [on dry spent fuel
storage research and demonstration) is sufficient to reach a conclusion on the safety and environmental effects of
extended dry storage. All areas of safety and environmental concern (e.g., maintenance of systems and components,
prevention of material degradation, protection against accidents and sabotage) have been addressed and shown to
present no more potential for adverse impact on the environmental and the public health and safety than storage of
spent fuel in water pools.”” /d. at 38510. The Commission did not clearly define the interaction of the 70 vears for
wet storage, which started at the time the plant was originally licensed, and the 70 years for dry storage, which

- started much more recently.
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(Séptember-l 8, 1990) (“[;c]he ‘Comm‘is;sion suﬁports timely disposal of spent‘fuel and high-lével
waste in a geologic repository,. and by this De-c;s‘iic‘)ﬁ' Vdc;e',é not intend to support storage of spent
fuel for an'indéﬁni'gely ldhg peri.ddv.”). |

The WCD'Updatc and Temporary Storage Rule otherwise make it very clear that the
Comrr;issi(-)n§ yéviéed géneriq ;i_e;terrninati.on of no sigﬁiﬁcant environmental impacts specifically
relétes only to the 60 year timeframe after reactor life. The Temporary Storage Rule states that
' .“Finding 4 has not been changed, and only considers ‘at least 60 years’ of storage beyond
‘ligens'c-:db life for-operation.”” Temporary Storage Rule at 81035 (emphasis added); see also id. at.
- 81 d33v(“Because of the_generic determination in § 51.23(a) the poténtial environmental impact
of storége of spent fue_i for a 60-yeaf period (rather than a 30-year period) after the end of
licer}sed opgrati'ons or whether ultimate disposal will be available, is not considered) (emphasis -
acided). The WCD' Update also explicitly states that “current analysbis” only “supports at least 60
years of post-licensed life stgrage Qith eventual disposal in a deep geologic repository. WCD
UpdateAat 81040. Thus, the_Commission’s generic findings with respect to onsite fuel sforage in
both wet pools and dry casks relate only to the period 60 years beyohd the expiration of a plant’s
operating license.

In sum, »_.t:he Commissionﬂs recent WCD Update and Temporary Storage Rule serve to
- explici>tly recognize that the ev-entu.ality of long-term nuclear waste disposal ih the U.S. is highly
uncertain, while at the same time asserting a finding of no significant impact in relation to

temporary onsite waste storage for a defined 60-year period of time. .
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- C. The NRC Must Perform F urther Safety Review
A§ the; D.C. Ciréuit Court has twicc? rgcogﬁized, in light of the reasonable p’rospéct of

 indefinite étorage at reactor sites well beyond this timeframe, the Atomic Energy Act requires

. site;speciﬁg reyiAe\y o__f_: the saf_e"ty impac_ts of indefinite onsite storage. Minnesota v. NRC, 602

F2d 412 (D.C. Cir. 1979), accord Potomac Alliance v. NRC_, 682 F.2d 1030, 1038 (D.C. Cir.
' 1982). Because it is somewhat unclear to Petitioners who is responsiblévfor this tzisk,{ Peﬁtioneré
; ;:'(;r—lte.r‘l»d that 1t should be done by either the Applicant or the Staff. In addifidn, beéau;s,e the casks
" and pools in which some of the spent fuel is already stored, and more will be stored in the future,
‘a]ong with ancillary équipment 1ik§: fhe fuel cladding and the flexible boron wrapping, are long
“lived passive compénér_lts'that the licensee cannot assume will require no inspection of
"mai'r:ltenance; the Appliéaht must provide an adequate aging managemeht plan for of these -
components and associated équipme_nt. Even if the WCD Update generic finding is valid, the
apblicaiﬁt must address the period commencing 60 years after power generation ceases. .

The licensing application must be supported by adequate generic and site-specific safety
analyses to show that the fuel can be safely stored for the long term at the Indian Point site. The
WCD Update makes it:cl'ear that this. work has n‘ot yet beeﬁ done generically. WCD Update at
81040. Recognizing that rﬁoré generic work is needed, the Commission states that it has directed
the Staff to assess the_saféty of long term storage for up to 120 years. Id. At most, in the WCD
Update, the Commission allegés that there is sufficient techniéal work to suppoft a finding that

-' lohg_tefm 'storage is safe for 100 years (although it is unclear when that timeberiod commenced.
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WCD Update at 81047. For the additional fuel that could be generated during the extended
period of operation that would be only 80 years béyond the end of power production. The

Commission is clear’ly contemplating having to store the waste for up to 120 years beyond that

date. Thus, at minimum, there is a 40 year gap between the generic safety work and the time-

_ frame for extended on-site storage contemplated by the Commission. Although the Commission

attempts to state that it could extend the 60 year period in Finding 2 if necessary, it fails to note
that it cannot do so now because it does not have sufficient safety analysis to support such an

extension. 'WCD Update at 81043. In the absence of generic safety assessments, the assessment

must be done on a site-specific basis.

Examples of specific issues that site-specific and generic safety analyses fail to address, |
include WithoUt limi£ation:
I) the potential for ongoing leaks of radioactivity from existing spent-fuel pools to get
worse over the long term. See maps shbwing current plume of radioactivity extending
from the spent-fuel pool to the Hudson River available at Exhibit A to MLO81 340325.
| II) The long term degradation of th¢ Boraflex or other wrapping afound the fuel assemblies
in thevspent-fuel pool.® Petitioners will offer the expert testimony of Mr. Arnold’

Gunderson in this area.’

6 Degradation of Boraflex has been recognized as potentially problematic for over 10 years, while the Staff

has more recently highlighted degradation of alternatives. http://www.nrc.gov/reading-rm/doc-
collections/commission/secys/1996/secv1996-122/1996-122scv.himl & http://edocket.access.gpo.gov/2010/2010-
10389.htm (both last visited January 24, 2011). o

7

In an e-mail dated Janaury 24, 2010, Mr. Gunderson stated: “As a Vice President at Nuclear Energy
Services (NES) and later as a Senior Vice President, ] was responsible for the Engineering and Engineered Products
divisions. Products my NES divisions designed and fabricated included nuclear fuel racks for dozens of reactors

35



| IiI) Ae snewn in fhe Thornpson Report c_ited ‘above, Petrtieners believe that long-term wet
“storage of spent-fuel in high-density racks does not meet the NRC requirements for
adequate protection and renders the plant excessi\rely Yurnerable to terrorism. Eventhe
“analysis 'fror_n Sandia National Laboratories cited in the Temporary Stdrage Rule
- recognizes that a aantaneous propagating spent fuel pool fire could occur. See
Temporary Storage Rule at 81,034. Furthermore, th.e analysis by the National Academy
of Sciences speciﬁcally suggests that the NRC c_onsider moving spent-fuel m‘ore'
expeditiously from wet storage to dry storage. See id. This analysis must now be done
ona site-specific basis for Indian Point.
D. The NRC Must Perform Further Enviranﬁentai Review Pursuant to NEPA
" The Natienal EnVironmental'Pd]icy' Act (“NEPA”)’establisnes a “national policy [to]
encourage productive and enjdyable harmony between man and his environment,” and v;as
intended to reduce or eliminate environrnental damage and to prornote “the understanding of the
ecological systems and natural resources 1mpor’tant to” the United States. Dept. of Transp. v. Pub
Cztzzen 541 U.S. 752, 756 (2004) (quotzng 42 U S.C. § 4321) The apphcatlon of NEPA’s
requirements, under the rule of reason relied on by the NRC, is to be considered in light of the
two purposes of _the statute: first, ensuring that the agency will have and will consider detailed

- information concerning significant environmental impacts; and second, ensuring that the public

throughout the United States. The NES racks.used boroﬂex neutron absorber sandwnched between. stainless steel.
“Theé time period when I was responsible for this NES effort was between 1981 and 1990.

My NES division performed criticality calculations on these spent fuel racks. 1 can state with certainty that
the K effective criticality calculations my NES division or-our competitors performed did not include any aging
issues related to long term degradation of the boron neutron absorber. Nor did NES or other competitors ever
assume that the boron would slip and gradually move downward over time when NES performed our Keff
calculations.”
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CanI both contr'ibu_te.to the body of information énd can accéss the infohﬁati‘on that 1s made
- public.- San Luis Obispo Mothers For Peace v. NRC, 449 F.3d 1016 (June 2, 2006). Thé
SupreTé qurt has identified NEPA’s “twin aims™ as “pllaé[in-gj l.lpOI‘l‘ an agehcy tﬁeqbliggt@n
to consi;er e.‘ver); significant action[, and] ensur[ing] that the agency willririform the public that 1t :
bh;as» i}ndeed. considered environmental .concems in its decisionmaking proce.ss.’-’ .Baltivmore Gas &A
Elec. Co. v. Natural Res. Def. Counsel, Inc., 462 U.S. 87,97 (1983)>

NEPA is the “basic charter for protection of the environment.” 40 C.F.R. § 1500.1. Its
fundamhe"ntal purpose is to “help public officials make deci;i(;ns that ére based on uﬁderstanding
of env'ironmental consequences, and take decisions that protect, reétore and enhance the
environment.” Id. NEPA requires federal agencieé to examine the environmental consequences
of thicair-hétib';s before taking tﬁose actions, in order to ensure “that i_mﬁortant effects will not bé
overlooked or underestimated only t_b be»disvco'vered after resources have been committed or the
die 'other\;vise cast.” Robertson v. Methow Valley Citizens Council (Robertson), l4‘90 U.S. 332,
349 (1989). . |

NEPA goes beyona the Atomic Energy Act (“AEA”) in mandating that the NRC consider:
alternatives to its licensing actions that may have detrimental effects on the environment. 10
| CFR.§ 51.71 (d). The plrimary method by which NEPA ensures that its mandate is met is the )
:“action-forcing” requirement for preparati.on of an EIS, which assesses the environmental
1mpacts ‘_g‘f the proposed action and weighs the costs and benefits of altemative Yacti'ons.

Robertson, 490 U.S. at 350-51. "An EIS must be searching and rigorous, providing a “hard look™
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at the eﬁviroﬁmeﬁta]'consequenqés éf the agenc'y’.s_ pro-I)-c;s:ed action. Id at 3'49; Marsh v. Oregon )
Natural Resources Council, 490 U.S. 260, 374 (1989). | |

The environmental impacts thaf must be copsidéred_ in an EIS include “reasonably
foreseeable”‘impécts which have “catasfrophic consequences, even if their probability of
occurrence is lo;)v.” 40 C.ER. § 1502.22(b)(1). The Commission has hcld that probability is the
“key” to determine whether an accident is “reasonably foreseeable” or whether it is “remote and
V speculative” and therefore need not be considered in an EiS.» Vermont Yankee Nuclear Power
Corp._ (Vermont Yankee Nucleqr Power Station),’CLI-90—7, 32 NRC 129, 131 ( 1990). See _al_'vo’
Limerick Ecology Actién v. NRC, 869 F.2d 719, 745 (3rd Cir.‘.l'989.),' c{ting Vermont Yankee
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 551 (1978).

As Commissioner Svinicki ackﬁowledged, and as discussed above, to comply with
NEPA,Vthe Commission used to rely ujﬁon its confidencé that the ce\ntral waste repositor:y:' &oﬁld
Spen within 30 yéars. Now everyorAe_, including the Commission, has recognized that i not . |
going to happen. Furthermore, even if the élanned repository at Yucca»Moﬁntvain weré to open
within 60 years, it would not be big enough to accommodate the additional waste thaf would be -
generated during any extended period of operation at Indian .Point. Accordingly, in order to
comply with the tenets of NEPA in light of the facts presented herein, NRC must consider ‘thg.u,

environmental impacts of indefinite long-term onsite spent fuel storage in a supplemental

.. environmental impact statement. The repeated claims from the Commission that such long term

storage would have no significant environmental impact, e.g. the WCD Update at-81047, ring . -

particularly hollow at Indian Point where even short term storage of spent-fuel has resulted.in
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radioactively éontaminated wafer ‘from ieakiﬁg spem; f.ue‘l bools to-:_lieacﬁﬂ;lint-b th!cf Hudson River.
Moreover, these V<':‘laims are totally at odds with Cdmrﬁissioﬁe'r '.Svi‘m;c]/(i’si ;:arliér candid -
statements tha£ the envirdnﬁental Aanalysis Vof jn_deﬂriife storage lv?(‘)‘uld-bq‘a fo;rhidabie task.

At minimum, the licensing application must be suppbrtedx by adequate envirohmental
analysis to show the potential impacts of long tefm storage of tﬁe spent-fuel at the Indian»P»'pin,t'_ B
 site, (i.e., an analysis of impacts of onsite nuclear-waste storage that would occur after 60 years
after reactor Qp'eratAions:cease). The WCD Update makes it clear ‘that this work has not yet‘been
done genericaliy. WCD Updatp at 81040; Temp§rary Storage Rule at 81033, 81035. -
Recognizing thét more generic work is needed, the Commission states that it has directed the;

Staff to assess the environmental impact of lon.g term storage for_up to 120 years. WCD Upda’(e
at 81040 At most, in the WCD Updéte, the Commissioh alleges that there is sufficient technical
work to supporf a finding that loﬁg"t‘e‘frr_i sfbrage is safe for 100 yééré (although it is unclear when-
that ﬁeriod commenced). /d. at 81047. F or the addi}iéna-] fuél that could be generated during the
extended period of operation that would be only 80 years beyond the end of power production.

~ The Commission is clearly contemplating having to stofe the waste for up to 120 years beyond
that date. Thus, at minimum, there is-a 40 year gap between the generic environmental work ahd
the time-frame for extended on-site storage contemplated by the Commission. Although the
Commission attempts to state that it could extend the 60 year period in Finding 2 if necessary, it
fails to not that it cannot do so now because it does not have sufficient environmenfal analysis to
support such an extension. Id. at 81043. In the absencé of generic environmental assessments,

the assessment must be done on a site-specific basis.
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Furthermére, the NRC must stﬁdy thé. altemati.\}e means 6f long-'temi 6n_site §torage; as
well as tfvle‘ no-acfion-altemative. Moreov.er,-.a;lvl,_”ot‘h;r jforeéeeable rﬁeans of léng-term waste
disposéitngéd to be assessed pri_dr to li.censing, beca_usg itb is currently -unclea; v;/hiéh opt_ibn will
actually be selected.

L ’fhe Waste Confidence Ruigmaking Is “New and Signiﬁcant” ih_forma_tion

As required by 10 C.F.R. § 51.92(a), if an EIS has been prepared but the proposed action
has ﬁot b'eenltaken, the NRC Staff must supplement the EIS if, inter alia, “[t]here are significant
new circufr_ls_ta_nces- or information rel.ev_ar_lt to ;nvix.*.onmenta_l concerns and‘ bearing oﬁ the |
proposed action or its impacts.” Notably, Section 51.92(a)(2)does not contémplate the’
preparation of an EA as a supplement to an EIS. In addition, 10 C.F.R. §§ 51.59(c)(3) and (c)(4)
require'bthe sup;;le_mental EIS prepared ‘alt‘rthe liceﬂse renewal stage to address “significant new
infofmatioﬁ."’ NRC reguiafions for the preparation of Er_wironmentél Reports (“ER”) by license
_repewal applicants also require that anER mqst adc_iressi“new and significant information
regarding the environmental impacts of license renewal of which the licensee is aware.” 10
C.F.R. §52.53(c)(3)(v).

Here, fhe recently is;ued WCD Update and revised Temporary Storage Rule present
undoubtedly new ipformatidn regarding the Conimission‘é understanding about the predictability
- of a long-term nuclear waste repository as well as new con‘cl.usions regarding.its generic finding
of no significant environmental .ir_ripact of onsite nuclear Wasfe stdrage. The Commission’s
acknowledgement that it is impossible to predict when long-term storage of nuclear waste will

oceur is highly signiﬁcant, since it is now both legaily'and factually clear that spent fuel
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»produced duri‘ng;my period of extended ope‘r'ation could Wel'l'rcmain on thé Iﬁdian‘ Point site for
more ihan 60 years afterj)ower generation ceases. 'Indeed, at this stage, the Commission cannot
predict when a V\-':as_té aisposal.faéility_ to téke the waste mighf be availablc,__éor even what form
that facility fnight eventl_lally take. Mor;:over, the.Commission_ has made no generici ﬁndingé
on s>afety or environmental impact of on-site spent fuel storage beyond that 60-year time period..
The current contentions are designed to ensuré that the agency plugs this gap.

The NRC Staff éahnqt now say these ;.inassesse.d impacts are minor or ins'ilgniﬁcanti.. |

Qommissioner S_yi_nicki- points out that that Staff has informed her assessing the impacts from the
indefinite long térm storage “would be 'céhalienging, ‘would take a number of years, and would
confront many gna]ytical uncertainties.” Svinicki Vote at 2.

IV. The New Contentions.Are Within The Scope of License ‘R'ene_wal

- .Al'though t‘H‘.e éxisting rules d(.)”not contemplate the.assessments that Petition‘erscoritend‘ o
are‘missirvlg, it is clear that to issue a valid license, the NRC must comply with NEPA and the
AEA. For example, in the San Luis Obispo case discussed supra, the Court required an analysis
that the NRC said was not required ny its rules. In the environmental arena, the scope of license
renewal is therefore synonymous with the requirémeﬁts of NEPA. Furthermore, the Ninth
Circuit r_eiterafed NEPA’s direction on uncertain consequences, which requires an agency to deal
with uncertainties by including in the EIS “a summary of existing credible scientific evidence
which is relevant to evaluating the reasonable fo’rgseeable signiﬁcant.adverse impacts on the
human environment, and... the agency’s eva]uatioﬁ of such impacts based upon theore;cical
- ~approaches or-research methods generally accepted in the scientific community.” 40 C.F.R. §§
1502.22(b)(3), (4). The court construed the regulation to apply to those events with potentially

catastrophic consequences “even if their probability of occurrence is low, provided that the
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analysis of impacts'is supported by credible scientific evidence, is not based on pure conjecture ‘

. and is w1thm the rule of reason.” 40 C.F. R. § 1502.22 (b)(4) The notion that spent fuel could

" remain on the Indian Point site for more than 60 years after power generatlon ceases is way
beyond-mere ‘conjecture. Ev_en the Commissmn has acknowledged it cannot predlct when spent
fuel might leave the site and it has directed the Staff to look into waste storage on-site for a
. furthér 60 years. The history here shows that it is now impossible to predict when the waste will
leave the Site and indefinite on-site storage is the likely conseqoence of the current confusion on
long—terrn waste disposal.

Second, the safety contention raises issues about the aging of long-lived passive
componen_ts, which are at the heétrt of the relicensing safety review, and reduests the agency to
comply with the AEA, which is of course mandatory.

V. The New Contentions- Ralse Multlple Material Dlsputes

The regulations require petitioners to ¢ [d]emonstrate that the issue raised in the
contention is material to the ﬁndings the NRC must make to support the action that is involved in -
the proceeding.” 10 C.F.R. § 2.309(f)(1)(iv). A showing of materiality is not an on.erous
requirement, because all that is needed is_a “minimal showing that material facts are in dispute,
indicating that a further inquiry is appropriate.” Georgia Institute of Technology, CLI-95-12; 42
- N.RR.C. 111, 118 (1995); Final Rule, Rules of Practice for Domestic Licensing Proceedings — ‘

Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,171 (Aug. 11, 1989).
At present, the Commission is direc‘ting the Staff to do a generic assessment of waste
' storage beyond 120 years after cessation of powef operations, but this raises two material -
disputes. To date, the NRC Staff has explicitly relied upon the GEIS and the NRC’s generic |

determination of no significant impact to evade any discussion of the environmental impacts of
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on-site Waste storage. See FSEIS ‘_avt Xiv, 9-2. However, it ié noW clear that even the Commission
thinks that waste could be stored at Indian Point for pdtentiaily more than 120 years, but the
" generic work to support that scenario is lacking. Thus, relicénsing cannot proceed unless‘e_itﬁer
that work is completed or s-ite-spec:iﬁc analyses are carried out. Furthér-rﬁo.re,'because there is
how no definite time for the waste to leave the Indian Point site, licensing decisions must now be
i “supported by work analyzing the environmental impact of indefinite on-site storage. Minnesota
v. NRC, 602 F.2d 412 (D.C. Cir. 1979); accord Potomac Alliance v.A NRC, 682 F.2d 1030, 1038
(D.C. Cir. 1982); Svinicki Vote at 2-3. - | o

As mentioned above under basis, Entergy has also failed to put forward any aging
management plan for the spent fuel storage casks, for the spent fuel pools themselves, and for
associated components, such as the boron wrapping of the fuel assémblies. In the absence of
éuchranalySé’s"i’t"x“s:clear- there fs fﬁate.rial=éfdispute}""éibou’t compliance with NEPA and AEA.
Moreover, P-etifioners expect that the answers to this.Petition will demonstrate further sharp.
factual and legal disputes beftween the parties that will need to be resolved through a hearing.

As discussed in the basis section, a number of specific safety issues are problematic. For
example, the many."reports pfoduced by Petitioners’ expert Dr. Gordon Thompson make it plain
that he believes that storage of spent fuel in wet pools is far less safe than the NRC Staff believe
and that the staff should take further steps to improve the safety of spent fuel pools. However, to
date thi‘s issue has been legally excluded from the proéeeding because of the waste confidence
rule. Because it is now clear that the Commission envisions long-term use of wet pools as well
as dry casks, this material dispute is properly raised by the saféty contentions as are the other

specific issues mentioned in the basis Section.
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VL The New Contentions Are Timely

In accordance with paragraph F.2 of the ASLB’s July 1, 2010 Schedulmg Order
Petitioners’ new contentions are timely pursuant to 10 C.F.R. §2.309(l)(2), because they haive _____
been “ﬁled within thirty (30) days of the date when the new and material information it is based
ﬁrst becomes available”. See Scheduling Order, ASLBP No. 07-858-03-LR-BDO1 (July l , | |
201 Oj ato. Nonetheless, out of an overabundance of caution, Petitioners show below that they
; actually meet the timmg requ1rements set forth in 10 C.F.R. § 2.309(f)(2), as well as 10 C.F.R. §
2. 309(0)

Petitioners may add timely new ‘contentions aft‘er_ﬁling their initial petition, so long as
they act in accordance with 10 C.E.R. § 2.309(0)(2). Entergy Nuclear Vermont Yankee, L.L.C.
(Vermont”Yanke:e Nuclear Power Station), LBP-05-32, 62 NRC 813 (2005). TheCommission’s
regulations allow-,for.-q' new-.contention to be ﬁledﬁpon a showing that:

(i) The information upon which.the amended or new contention is based was
not previously available;

(ii) The information upon which the amended or new contention is based is’
materially different than information previously available; and “

(iii) The amended or new contention has been submitted in a timely fashion
based on the availability of the subsequent information.

10 C.F.R. § 2.309(f)(2)(1)-(iii).- Thus, when the Board found that action by the licensee mooted
an admitted contention, the Board allowed the intervenors to file a neW contention, but required
the new contention to be timely in accordance with 10 C.F.R. § 2.309(f)(2). In the Matter of '
AmerGen Energy Company (License Renewal for Oyster Creek Nuclear Generating Station),
LBP-06-16, 63 N.R.C. 737, 744-45 (2006). Similarly, the Board in the Vermont Yankee license
renewal proceeding recently recognized that the time to file contentions is placed at a very early
stage, when the renewal application is docketed. Entergy Nuclear Vermont Yankee L.L.C. and

Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power Station), LBP-07-15, slip op.
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at 6 n. 12 (Nevember 7, 2007) availdble at MLO7311 0424.‘ After rhe inrtial time t(r present
cqrrtentions has expired, new contentions must meet a timéliness _tcsf. | When significant new
information becomes available this test should be a relatively'simple matter to meet. Id at5;10
CFR.§ 2.309“)(‘2.)“ However,A in the absencé of new information the a}rrriié.zrﬁ'le test ié m_oré
stringent. LBP-07-15 slip op. at 6. The‘Board also noted that “normally a great deal of new and
material information becomes available to the public after the docketmg through appllcatlon
amendments or the safety evaluatlon report LBP-07-15, slip op. at 6 n. 12. ThlS mformatlon
~can then be-used to file-new contentions, satisfying the AEA requrrement that the public-must be
afforded an opportunity to request-a hearirrg on all material safety issues. Id.

Heré, the new contentions meet the requirements of 10 C.F.R. § 2.309(N)(2) because they
are based uipon new information thgt was “not previously available,” and is “materially di’fferent
' “than infofmation previously available,” that is, the WCD Update‘and Tempérary S_torage Rule
that were issued on December 23,2010. Tuming to thewl‘a-l‘;‘rwelémer’rt,.the AAS-.LB.in :this. |
proceeding has provided that contentions filed within 30 days of new information are considered |
A timely. See Sc.heduling Order at 3.8 Because this motion is based on thé_ erbv'l:i'c‘ati‘on of the‘WCD
Update on December 23, 2010, it is withi‘n. the timeliness requirement of 10 C.F.R. §
2.309(H)(2)(iii). -

NRC Staff and Entergy may argue that the regulations require Petiriorrers to meet the -
timeliness test for a late-filed contention contained in 10 C.F.R. § 2.309(c). Although this is‘not

correct, even if the 10 C.F.R. § 2.309(c) standard applies, Petitioners meet that standard. The

8 Generally, the Commission and on occasions the Board has interpreted the “timely fashion” requirement of

10 C.F.R. § 2.309(f)(2)(iii) as being 30 days from the availability of the new information upon which the new
contention is based. E.g. Private Fuel Storage L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-4, 59
NRC 31, 46 (2004).

45



standard contained in Section 2.309(c)-is that late-ﬁled cqr__ltentions will be admitted based upon
a balancing of the following factors:

(1) Good cause, if any, for the fallure to ﬁle on time;
(ii) The nature of the requestor's/petitioner's right under the Act to be ‘made a
party to the proceeding;
(iii) The nature and extent of the requestor's/petitionet's property, financial or
other interest in the proceeding;”
(iv) The possible effect of any order that may be entered in the proceedmg on the
requestor's/petitioner's interest;
(v) The availability of other means whereby the requestor s/petltloner s interest

. will be protected;
(vi) The extent to which the requestor's/petitioner's interests will be represented
by existing parties; A
(vii) The extent to which the requestor s/petmoner s part1c1pat10n will broaden the
issues or delay the proceeding; and .
(viii) The extent to which the requestor's/petitioner's partlcrpatlon may reasonably
be expected to assist in developmg a sound record.”

In "eValuating the admissibility of a late-filed contention, the first and foremost factoris
' wldether good cause exists that Will excuse the 1atéiﬁ1ifi'g'"of the_ cententioh. Eée "Corhmonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), CL1-86-8, 23 NRC 241,244
'(1986). The good cause elerrlent has two compdnents that may impact on a presiding officer’s
assessment of the timeliness of a eon‘rention?s filing: (1) when was sufficient infonnation
reasonably available to support the submission of the late-filed contention; and (2) once the
information was available, how Jong did it take for the contention admission request to be
prepared and filed. See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage - -
Installation), LBP-99-3, 49 NRC 40, 46-48 (assessing late-filing factors relative to petition to
intervene), aff’'d, CL1-99-10, 49 NRC 318 (1999) Private Fuel Storage L.L.C. (Independent

Spent Fuel Storage Installation), LBP- 01 13, 53 NRC 319, 324 (2001)
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First, and most importantly, Clearwzrter has good ceuse for r-1>otv ;rlbmiltting the conterrtions
earlier,'zbecauvse.t.he previousA.Commissions 'devcisiorr priorﬂto‘ the WCDUpdate makes it
a_lbvur_‘)_dantly clear that i’etitiooers _corﬂd_ not have ﬁ_ied the proposed c-or]ten_t»iorr before the NRC
published the WCD Update and they ﬁave filed this motion promptly thereafter. Second, |
Petitioners are already parties to this proceeding. ‘Third, as demonstrated in the declaration.s
filed with Clearwater’s irmitial petition to interyene.dated Deoember 10, 2007, Clearwater has
iri'dividuar members who live close to the plant end have intense interest in the potential -
environmental impacts license extension coulri cause. Likewise ARiverkeeper has many members
‘who live in the vicinity of Indian Point and have ample interest in the environrjjentai and safety
consequenees resulting from the operation thereof. Fourth, if the proposed contentions were
admitted it would have a material effect on the licensing decision that'is before the Commission.
Fifth, Petitioners currently has no other-available means to protect their interests because in the
absence of an admitted conterltion, the required a_nalyses would not be done. Sixth, the other
parties in this proceeding do not have arry admitted contentions that would require a similar
analysis. Seventh, although Commissioner Svinicki believes the analysis required by the new -
environmental contention could take a number of years, rhat would be preferable to violating
NEPA. Not adrrlittirlg the contention could 1ead to vmore delay if a Circuit 'Corlrt were to find on
appeal that analysis of the spent fuel is_sueé is essential to comply with NEPA. Finally, at present
the record is insufficient to allow the Commission to conclude that the environmental and safety -

~ analysis supporting the Indian Point relicerrsing is adequate. Thus, admitting the contentions

would assist the Commission in developing a sound record.
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CONCLUSION. - -
For the foregoing reasons, this Board should admit Petitioners' proffered contentions into

this proceeding.
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CONSULTATION PURSUANT TO 10 CFR 2.323(b)

Out of an overabundance of caution, Clearwater and Riverkeeper have contacted Entergy

~and the__NRC Staff to cpnsult on this issue. Pg@itioners contacted _Entérgy and NRC Staff in order

to explain to the_fn-the factual and legal issues raised in this motion. Both counsel for Entergy

and NRC Staff indicated that they would respond in opposition to Petitioners’ filing. Despite

Petitioners’ consultation efforts, the parties were unsuccessful in resolving the matters raised

herein.

Respectfully s_ub'mitted,'? o L

Manna Jo Greene -

Environmental Director

Hudson River Sloop Clearwater, Inc.
724 Wolcott Ave..

Beacon, NY 12508

845-265-8080 ext 7113
mannajo(@clearwater.org.

s/

Ross Gould

Board of Directors

Hudson River Sloop Clearwater, Inc.
724 Wolcott Ave.. :
Beacon, NY 12508 -

518-462-5526 ext 240

.. rgouldesq@gmail.com
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Deborah Brancato, Esq.
Phillip Musegaas, Esq.
Riverkeeper, Inc.

20 Secor Road

Ossining, New York 10562
914-478-4501
dbrancato@riverkeeper.org
phillip@riverkeeper.org
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