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AIKEN COUNTY RESPONSE TO U.S. DEPARTMENT OF ENERGY’S  
MOTION TO RENEW TEMPORARY SUSPENSION OF THE PROCEEDING 

 
Aiken County intervened in this proceeding to oppose the Department of Energy’s 

(DOE’s) Motion to Withdraw its License Application, filed March 3, 2010, as a violation of 

DOE’s obligations under the Nuclear Waste Policy Act (NWPA) and to argue that the 

controversy regarding DOE’s attempt to withdraw its license application was properly before the 

Court of Appeals.  See Aiken County Petition to Intervene (March 4, 2010).  While 

acknowledging that DOE’s January 21, 2011, Motion to Renew Temporary Suspension of the 

Proceeding (“Suspension Motion”) is beyond the strict scope of Aiken County’s intervention, 

Aiken County nonetheless finds DOE’s motion sufficiently related to the issues addressed in the 

Board's denial of DOE's Motion to Withdraw to warrant a response on the record.  Upon review 

of DOE’s motion, Aiken County explicitly opposes this motion.   
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The suspension of proceedings sought by DOE will serve no purpose other than to justify 

future inaction by DOE regarding the license application.    For instance, DOE does not suggest 

that it will use the requested suspension period to re-constitute the Office of Civilian Radioactive 

Waste Management, which it admits it abandoned on September 30, 2010 (notwithstanding this 

Board’s denial of DOE’s motion to withdraw).   Suspension Motion at 4-5.  Whatever the 

underlying purpose of DOE’s request, it is clearly not in furtherance of its duties under the 

NWPA with regard to this license application. 

The rationale for DOE’s Suspension Motion is also questionable.  DOE admits that ample 

time exists to complete discovery because the non-issuance of Volume 3 of the Safety Evaluation 

Report  (Review of Repository Safety After Permanent Closure) by NRC Staff means there is 

“no looming discovery deadline” for discovery related to certain admitted safety, environmental, 

and legal contentions in this proceeding.  Suspension Motion at 6.  For this reason, it is difficult 

to see how formally suspending this proceeding would “avoid large and potentially wasteful 

expenditures.”  Id. at 8.  Furthermore, DOE’s assertion that Congress has funded a Blue Ribbon 

Commission to consider alternatives to Yucca Mountain, see Suspension Motion at 5, is simply a 

re-visitation of arguments already rejected by this Board. See Memorandum and Order (June 29, 

2010) at 18 n.69.   While the Blue Ribbon Commission may one day make recommendations to 

be considered by Congress, “both DOE and the NRC are bound to follow the existing law.”  Id. 

at 18-19.   Finally, DOE’s reliance on budget requests and the Senate version of DOE’s FY2011 

appropriations, Suspension Motion at 4, is misplaced and premature.   Notably, DOE does not 

assert that Congress has terminated funding for this proceeding; a continuing budget resolution is 

still in effect.   Suspension of this proceeding is simply unnecessary, and would only serve to 
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give formal justification for DOE’s apparent desire not to go forward with its NWPA duties. 

For the reasons set forth above, DOE’s Suspension Motion should be denied.    Nye 

County, Nevada, joins in opposition to DOE’s Suspension Motion.   

 Respectfully submitted, 
  
  

Signed (electronically) by 
 Thomas R. Gottshall 
 tgottshall@hsblawfirm.com   
 
 Executed in accordance with 
 10 C.F.R. 2.304(d) by 
 S. Ross Shealy 
 rshealy@hsblawfirm.com 
  
 HAYNSWORTH SINKLER BOYD, P.A. 
 P. O. Box 11889 
 Columbia, SC 29211-1889 
 (803) 779-3080 
 
 Attorneys for Aiken County 
 
 
 Executed in accordance with 
 10 C.F.R. 2.304(d) by 
 Robert M. Anderson  
 Robert.anderson@akerman.com 
  
 AKERMAN SENTERFITT LLP 
 750 9th Street N.W. Suite 750 
 Washington, DC 20001 
 (202) 393-6222 
 
 Attorney for Nye County 
January 28, 2011
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the AIKEN COUNTY RESPONSE TO U.S. 
DEPARTMENT OF ENERGY’S MOTION TO RENEW TEMPORARY SUSPENSION 
OF THE PROCEEDING in the above-captioned proceeding have been served on the 
following persons this 28th day of January, 2011, by Electronic Information Exchange.  
 
CAB 04  
Thomas S. Moore, Chairman  
Paul S. Ryerson  
Richard E. Wardwell  
Atomic Safety and Licensing Board Panel U.S. 
Nuclear Regulatory Commission Washington, 
D.C. 20555-0001  
E-mail: tsm2@nrc.gov     

psr1 @nrc.gov   
rew@nrc.gov    

 

Martin G. Maisch, Esq.  
Egan, Fitzpatrick & Maisch, PLLC  
1750 K Street, N.W. Suite 350  
Washington, D.C. 20006  
E-mail: mmalsch@nuclearlawyer.com    
 

Office of the Secretary  
ATTN: Docketing and Service Mail Stop: 0-
16C1  
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555  
E-mail: HEARINGDOCKET@nrc.gov  

Brian W. Hembacher, Esq.  
Deputy Attorney General  
California Attorney General's Office 300 South 
Spring Street  
Los Angeles, CA 90013  
E-mail: brian.hembacher@doLca.gov 
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Office of Commission Appellate Adjudication  
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Timothy E. Sullivan, Esq.  
Deputy Attorney General California Department of 
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P.O. Box 70550  
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E-mail: timothy.sullivan@doLca.gov 
 

Charles J. Fitzpatrick, Esq.  
John W. Lawrence, Esq.  
Egan, Fitzpatrick, Maisch & Lawrence PLLC 
12500 San Pedro Avenue, Suite 555  
San Antonio, TX 78216  
E-mail: cfitzpatrick@nuclearlawyer.com  
             jlawrence@nuclearlawyer.com   
 

Kevin W. Bell, Esq.  
Senior Staff Counsel California Energy Commission 
1516 9th Street  
Sacramento, CA 95814  
E-mail: kwbell@energy.state.ca.us  

Bryce C. Loveland  
Jennings Strouss & Salmon, PLC  
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Angela M. Kordyak, Esq. 
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Alan I. Robbins, Esq.  
Debra D. Roby, Esq.  
Jennings Strouss & Salmon, PLC  
1350 I Street, NW Suite 810  
Washington, D.C. 20005-3305  
E-mail: arobbins@jsslaw.com   
            drobv@jsslaw.com 
 

George W. Hellstrom  
U.S. Department of Energy  
Office of General Counsel  
1551 Hillshire Drive  
Las Vegas, NV 89134-6321  
E-Mail: george.helistrom@ymp.gov 

Donald J. Silverman, Esq.  
Thomas A. Schmutz, Esq.  
Thomas C. Poindexter, Esq.  
Paul J. Zaffuts, Esq.  
Alex S. Polonsky, Esq.  
Lewis Csedrik, Esq.  
Raphael P. Kuyler, Esq.  
Morgan, Lewis & Bockius LLP  
1111 Pennsylvania Avenue, N.W.  
Washington, DC 20004  
E-mail: dsilverman@morganlewis.com  
             tschmutz@morganlewis.com 
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Jeffrey D. VanNiel, Esq.  
530 Farrington Court  
Las Vegas, NV 89123  
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Robert M. Andersen  
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Program  
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E-mail: frank.putzu@naw.mil  
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John M. Peebles  
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Michael A. Bauser  
Anne W. Cottingham  
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Steven A. Heinzen  
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            hrenfro@gklaw.com  
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