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I agree that physical security of high activity radioactive source is important and support
replacing the Increased Controls License Orders with NRC regulations. However, I also believe
that NRC needs to be setting security standards. Unfortunately, the proposed regulations tend
towards requiring licensee actions without setting standards. Presuming that the concern for
security of large radioactive sources is legitimate and that the objective of the NRC through these
regulations is to prevent sources of concern from getting into the wrong hands, then it should not
be the "licensee's ultimate business decision as to what criteria it uses for the bases of the
trustworthiness and reliability determination."'1 These regulations do nothing to change this
flaw.

NRC should establish the regulatory and administrative framework to conduct background
checks in similar manner as is done by the CDC for access to Select Agents. The intent of the
CDC program is consistent with the intent of the background investigation and access control
requirements of the proposed regulations (i.e., reduce risk from an insider threat). The
advantages of this would be:
(1) a single nationwide criteria for the bases of determining trustworthiness and reliability,
(2) consistent trustworthiness and reliability evaluations,
(3) transportability of trustworthiness and reliability status, and
(4) reduced costs.

If an approach similar to the CDC for access to Select Agents is rejected, then the NRC should
establish clear criteria for determining trustworthiness and reliability based on the results of the
background, criminal history, and credit history investigations. As it stands, a licensee has met
the regulatory requirements by establishing criteria for trustworthiness and reliability,
performing the requisite investigations, and making a determination based on the criteria and
investigation results. Alternatively, NRC could develop a model trustworthiness and reliability
determination algorithm and share it with licensees so that licensees know what is considered
acceptable. A licensee can set the criteria at any level. Only when a threat emerges is the
determination basis an issue. And this is too late.

NRC has not demonstrated that credit checks will affect trustworthiness and reliability
determinations by licensees. Credit reports are notorious for containing false information.

Finally the regulations continue the "one size fits all" model of the Increased Controls License
Orders. There are significant differences between facilities, risks, etc. which should be taken
into consideration. With Increased Controls License Orders in effect, now is the time to develop
risk informed regulations rather than simply expanding upon the Orders.

Fingerprint Order Q and A, Question 27.



In addition to the above comments regarding the general regulatory approach, there are specific
issues with the regulations as written, some of which are addressed below.

§37.5 Definitions

Local law enforcement agency (LLEA) means a government entity that has authority to
make arrests and the capability to provide an armed response in locations where licensed
category 1 or category 2 quantities of radioactive material are used, stored, or transported.

Licensees may have police forces which are not a government entity which otherwise meet this
definition. These law enforcement agencies should be included in the definition.

§37.21(c)(3)

Licensees shall approve for unescorted access to category I or category 2 quantities of
radioactive material only those individuals with job duties that require unescorted access
to category 1 or category 2 quantities of radioactive material.

§37.23(b)(2)

Reviewing officials must be required to have unescorted access to category 1 or category
2 quantities of radioactive materials or access to safeguards information, if the licensee
possesses safeguards information, as part of their job duties.

These two requirements taken together mean that (a) Reviewing Officials must limited to
individuals with a legitimate need for unescorted access to category 1 or 2 quantities of
radioactive material; or (b) the Reviewing Official must be granted unescorted access in spite on
not having a legitimate need for unescorted access to category 1 or 2 quantities of radioactive
material. Neither option is appropriate.

§37.23(e) Determination basis.

This section is improperly named. There is no basis for making a determination included in this
section, only a requirement that the licensee develop, implement and maintain written procedures
with the determination basis that they deem appropriate.

§37.43(b)(2)

The implementing procedures and revisions to these procedures must be approved in
writing by the individual with overall responsibility for the security program.

Who is this individual? Since there are multiple layers of the security program, different people
are responsible for different aspects of it.



NRC should consider listing the "individual with overall responsibility for the security program"
and the "Reviewing Official" on the license just as it does Radiation Safety Officer.

There are several requirements for review "at a frequency not to exceed 12 months." While
annual reviews at a nominal frequency of 12 months is reasonable; as worded, a licensee would
be in violation if it conducted a requisite review on December 1 and in the subsequent year
conducted the review on December 15. The regulations should be written in such a way that this
is not subject to citation as a violation of the requirements.

§37.49(d)

Licensees shall immediately respond to any actual or attempted unauthorized access to the
security zones..."

Responding to, for example, a curious student who tries the doorknob or looks into an iris scanner, is not
only pointless, but counterproductive. It emphasizes to that individual that something of value is behind
those security measures, and may encourage further "exploration."

Guidance on § 37.5 1(a)

A licensee should identify all alarms, communication systems, and other physical
components used to secure or detect unauthorized access to radioactive material;

Only those security components necessary to comply with the regulations should be required to
be tested. Redundant equipment or equipment over and above that which is required should not
be subject to citation should it not be checked on a quarterly basis.

Finally, the Presidential Memorandum, "Plain Language in Government Writing" published June 10,
1998 (63 FR 31883), directed that the Government's documents be in clear and accessible language. In

just the Background section of this rulemaking beginning on page 33902 of the Federal Register,
* the following linguistic statistics were compiled:

Words per sentence: 29.1
Passive sentences: 29.1%
Flesch Reading Ease Score 8.3

(The Flesch Reading Ease Score rates text on a 100-point scale; the higher the score, the

easier it is to understand the document.)

Flesch Kincaid Grade Level Score 17.2

(The Flesch Kincaid Grade Level Score rates text on a U.S. school grade level. For
example, a score of .8.0 means that an eighth grader can understand the document.)

Clearly the document fails to meet both the goal and the intent of the President's directive.

Thank you for the opportunity to comment on the proposed 10 CFR 37.



Kent Lambert, CHP
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