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Secretary
US Nuclear Regulatory Commission
Attn: Rulemakings and Adjudication Staff
Washington' DC 20555-0001
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USNRC

January 18, 2011 (4:30 pm)

OFFICE OF SECRETARY
RULEMAKINGS AND

ADJUDICATIONS STAFF

Re: Docket ID NRC-2008-0120, Physical Protection of Byproduct Material

Dear Sirs:

Following are comments from the State of Ohio Department of Health, Bureau of Radiation

Protection on the proposed rules for the Physical Protection of Byproduct Material:

Comments on Supplementary Information

1. Part II, Discussion, Section A, General Applicability, Question 3.
The answer to this question includes the statement: "Assured that adequate security

(because of existing regulations and orders) is in place for these materials, the NRC
staff is now planning to formally revise its policy and gather public and stakeholder
input."

Comment: If the current orders and regulations provide adequate security for these
materials, why is the NRC proposing to impose additional, increased requirements
upon licensees and Agreement State programs, rather than simply formalizing the
previous orders as new regulations?

2. Part II, Discussion, Section A, General Applicability, Question 4.
The answer to this question includes the statement: "Nearly 1400 licensees are

implementing the various orders and are the entities that would be impacted by this
proposed rule."

Comment: The number "nearly 1400" stated above is correct as to the number of entities
currently implementing the orders nation-wide. However, the actual number of
affected licensees would be closer to 2900, based on the information in the National
IC Inspection Statistics document found in the IC Toolbox. This is the total number
of licensees issued orders (nearly 1100 NRC and more than 1800 in Agreement
States) that would be impacted'as the rules are currently drafted.
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3. Part II, Discussion, Section A, General Applicability, Question 5.
The answer to this question includes the statement: Because many licensees use curies in

their activities instead of becquerels, the table provides the curie value at three
figures for practical usefulness."

Comment: We support the NRC's decision to forego conventional significant figure
conventions and listing the actual curie activity equivalents to three figures in this
table.

4. Part II, Discussion, Section A, General Applicability, Question 12.
The answer to this question includes the statement: "The NRC and Agreement States

conduct inspections to ensure that licensees are following the requirements."
Comment: This focus on compliance verified during inspection should receive greater

emphasis, rather than imposing additional administrative burdens based on
authorized possession limits instead of materials actually possessed and used. This
would seem to run contrary to the performance-based concept.

5. Part 11, Discussion, Section B, Background Investigations and Access Authorization
Program, Question 3.
The answer to this question contains the statement: "Unescorted access would be defined

as solitary access to category 1 or category 2 quantities of radioactive material
granted to an approved individual, and includes solitary access to sufficient
quantities of radioactive material such that an individual could successfully
accumulate lesser quantities of material into a category 1 or category 2 quantity.
This would be an individual at the licensee's facility who has access to various
locations within the licensee's facility and does not address the situation where a
contractor might have access to the facilities of several licensees."

Comment: The example provided of an individual with unescorted access would also

appear not to apply to an individual with access to multiple licensee facilities listed
on the same license. In addition, if the same organization possessed multiple,
separate licenses, the same staff members could be filling the roles of Reviewing
Official, Radiation Safety Officer, and individuals with unescorted access at
multiple sites under this scenario. These persons could aggregate materials just as
easily as if they were at a single location under one license, but the security rules
would not apply to them.
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6. Part II, Discussion, Section B, Background Investigations and Access Authorization
Program, Question 5.

The answer to this question contains the statement: "Reviewing officials must be

permitted either access to safeguards information or unescorted access to
category I or category 2 quantities of radioactive material..."

Comment: This would seem to require a licensee to designate persons for unescorted
access that may not otherwise require it, solely to name them as the Reviewing
Official. In addition, a person named as Reviewing Official that has unescorted

access may not be the appropriate individual for determining trustworthiness and
reliability, based on job functions and skill sets. Allowing an individual named as

the Reviewing Official to "sign-off' on the review made by someone else does not

ensure that the person compiling the information is not acting in a malevolent

manner.

7. Part II, Discussion, Section B, Background Investigations and Access Authorization

Program, Question S.
Specific comments requested by the NRC to questions 1-5:

1. Yes, the reviewing official should receive the same level of scrutiny as others
involved in the security of the materials.

2. Yes.

3. See answer to # 1 above.
4. No.
5. While there is no explicit statutory authority, Ohio has limited authority

through its status and duties as an Agreement State. In addition, we have

significant concerns with having the regulator approve individuals as reviewing

officials who will have such a significant impact on the licensees operations,
particularly as it relates to staffing and granting access. What is the liability to

the regulator if an individual approved as a reviewing official subsequently
performs some action which causes'harm to the licensee's employees,
facilities, or materials?

8. Part II, Discussion, Section B, Background Investigations and Access Authorization

Program, Question 8.

The answer to this question contains the statement: "The full credit history evaluation
requirement reflects the Commission's intent that all financial information available

through credit reporting agencies is to be obtained and evaluated because it has the

potential to provide highly pertinent information."
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Comment: What criteria should be followed for this determination? Numerous states
have laws prohibiting the use of financial information, such as credit reports, to be
used as a basis for denying employment. There is such legislation pending in the
Ohio General Assembly. In addition, our regulatory program has no one on staff
with the knowledge or expertise for the evaluation of an individual's credit history
or status.

9. Part II, Discussion, Section B, Background Investigations and Access Authorization
Program, Question 8.
Specific comments requested by the NRC to questions 1-6:

1. In Ohio a local criminal history check is provided at the county level, and only
contains information for that specific county. Multiple counties - Ohio has 88
- may need to be queried (at an increased cost for staffing and the individual
reports) in order to adequately and accurately determine an individual's
criminal history.

2. The information contained in a credit report is often subjective, incorrect, and
is not timely.

3. Many states have laws prohibiting the use of financial information, such as
credit reports, to be used as a basis for denying employment. Such legislation
was recently introduced in the Ohio General Assembly. In addition, our
regulatory program has no one on staff with the knowledge or expertise for
the evaluation of an individual's credit history or status.

4. The elements currently in place in the orders are sufficient.
5. The credit history requirement is extremely subjective. What criteria should be

followed for this determination?
6. We do not have specific information on this item.

10. Part II, Discussion, Section C, Physical Protection During Use, Question 1.
The answer to this question contains the statement: "Any licensee that is authorized to

possess at least a category 2 quantity of radioactive material would be required to
develop a security program. However, the licensee would not be required to
implement the security program unless the licensee aggregated the material into a
quantity equal to or exceeding the category 2 threshold."

Comment: What is meant by "develop a security program?" This term is not found in the
definitions and should not be left to interpretation in a guidance document. Ohio
agrees that a licensee who is requesting to possess Category 1 or Category 2
materials should be aware of the security requirements they need to implement
before they actually possess the materials, but we do not understand the need to
have a plan "developed" if the licenseewill not actually possess the materials.
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11. Part II, Discussion, Section C, Physical Protection During Use, Question 1.
The answer to this question contains the statement: "To illustrate how aggregation might

work, here are two examples of a hospital system with a license to possess
materials at different sites. Hospital A is authorized to possess 0.4 TBq (11 Ci) of
cesium-137 at location 1, 0.7 TBq (19 Ci) at location 2, and 0.9 TBq (24 Ci) at
location 3, each several miles apart. Hospital A would be required to develop a
security program because the total authorization of 2 TBq (54 Ci) is more than the
category 2.threshold."

Comment: Requiring the development of a security plan would add no additional benefit
for Hospital A under this scenario. The licensee has made a decision, with
concurrence of the regulatory authority, to list these locations on a single license.
To avoid being subject to security requirements, they could be listed on individual
licenses. In both cases the facilities are owned by the same hospital group with
the same staff members filling the roles of Reviewing Official, Radiation Safety
Officer, and individuals with unescorted access. These persons could aggregate
the materials just as easily as if they were under one license, but the security rules
would not apply to them if there were separate licenses.

12. Part II, Discussion, Section C, Physical Protection During Use, Question 6.
Specific comments requested by the NRC to questions 1-5:

1. This varies by state. Ohio may designate information for official use only.
2. Ohio has very strict limits on what information may be withheld.
3. Yes.
4. No.
5. Yes.

13. Part II, Discussion, Section C, Physical Protection During Use, Question 15.
Specific comments requested by the NRC to questions 1-5:

1. No.
2. No notifications should be required.
3. No notifications should be required.
4. Local jurisdictions may change multiple times within a small geographic area

and may include agencies at the local, state, and federal levels. In addition,
each state has different systems for determining jurisdictional boundaries.
Determining which local law enforcement agency has the responsibility at a
given temporary job site could prove extremely difficult for a licensee.

5. It has been the experience in Ohio that such notifications often cause more
difficulties when received by an LLEA with no knowledge of the issue.
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14. Part II, Discussion, Section C, Physical Protection During Use, Question 16.
The answer to this question contains the statement: "If, due to an emergency or other

unforeseen circumstances, a licensee is required to work at a temporary job site
for more than 7 consecutive calendar days and is unable to provide the 3 days
advance written notice to the LLEA before the licensee's trip to the site, the
licensee would be required to provide as much advance notice as possible by
telephone, facsimile, or e-mail."

Comment: For job sites in remote areas or those involving cross-jurisdictional locations,
particularly where it is difficult to determine which LLEA has authority for the site,
it may prove impossible for a licensee to provide any advance notification to LLEA
without delaying the start of work at a temporary job site.

15. Part Xl, Regulatory Flexibility Certification
The section contains the statement: "The proposed rule would affect about 300 NRC

licensees and an additional 1,100 Agreement State licensees."
Comment: See Comment # 2 above.

Comments on Specific Rule Sections

16. 37.5, Definitions, Local law enforcement agency (LLEA)
Comment: A campus or hospital armed police force may be the first LLEA to respond, but may

not be a government entity. Would this be permitted as the LLEA for coordination
purposes? Ohio offers the following language to replace the current definition:

Local law enforcement agency (LLEA) means a public or private organization
that has been approved by a federal, state, or local government entity to
carry firearms and make arrests and is authorized by a federal, state, or local
government entity to provide an armed response in locations where licensed
category 1 or category 2 quantities of radioactive material are used, stored,
or transported.

17. 37.23 (b)(1) and (2) - Access Authorization Program Requirements, Reviewing Officials
Comment: See Comment # 6 above.
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18. 37.23 (b)(4) and (5) - Access Authorization Program Requirements, Reviewing Officials

Comment: Does the NRC intend to approve the Reviewing Officials nominated by
Agreement State licensees? If the Agreement States will approve these individuals

within their own states, what criteria should be used to make the approvals? All

other decisions regarding licensee personnel are left to the licensee as determined

by criteria established by the regulator (i.e. Authorized, Users, Radiation Safety
Officers, etc.). In addition, we have significant concerns with having the regulator

approve individuals as reviewing officials who will have such a significant impact
on the licensees operations, particularly as it relates to staffing and granting

access. What is the liability to the regulator if an individual approved as a

reviewing official subsequently performs some action which causes harm to the

licensee's employees, facilities, or materials?

19. 37.25(a)(6) - Credit History Evaluation

Comment: The information contained in a credit report is often subjective, incorrect, and
is not timely. In addition, the information maintained by each of the three major

credit bureaus is not always equivalent or updated at the same frequency, which

could result in major gaps or errors. Also, see Comments # 8 and # 9 above.

20. 37.41(a)(2) - Security Program Applicability

Comment: The need to develop a security plan remains unclear. In a performance-based

environment, a licensee should demonstrate, as verified by inspection, that they
have implemented the requirements of the security rules prior to possessing

category I or category 2 materials. Asking licensees to develop a plan, at an

estimated cost of $3500 each, without defining what is required in the

development, adds an unnecessary burden to licensees and a requirement that
would be difficult to inspect against in the field. Also, see Comment # 10 above.

21. 37.43(a)(1) - General Security Program Requirements. Security plan.

Comment: Is this the level of detail envisioned for plan development for licensees

authorized to possess category 1 or category 2 materials, even if they do not

possess them?
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22. 37.45(b) - LLEA Notification for Temporary Job Sites
Comment: What is the purpose of thisnew requirement for work at temporary job sites?

This requirement would appear to apply primarily to radiography and well logging
licensees, which make up approximately 40% of Ohio's Increased Controls
licensees. A brief review of NMED event reports involving the theft of radiography
cameras since 2006 showed only two such events. One occurred in August 2006
and involved the failure of licensee personnel to utilize a vehicle disabling device.
The second instance happened because licensee personnel left the vehicle keys in
the vehicle. We believe that it is imperative that licensee personnel at temporary
job sites have procedures and contact information for emergencies, as well as
secure and reliable methods for communication with response personnel in the
event of an emergency. However, this requirement will impose much more
administrative requirements on licensees, be extremely difficult to verify and
enforce during inspection, and provide no identifiable protection of the materials.

23. Part 37, Appendix A -Table 1
Comment: See comment # 3 above.

24. APPENDIX A TO THIS PROPOSED RULE -- REGULATORY FLEXIBILITY ANALYSIS
Description of and, where feasible, an estimate of the number of small entities to which

the proposed rule will apply.
Comment: See Comments #2 and # 15 above.

Ohio appreciates the opportunity to provide comments on this proposed rule. It is only
through the cooperative efforts of the Agreement States and the NRC that we are able to
ensure the continued safety and security for the use of radioactive materials throughout the
nation.

If you have any questions, please contact Stephen James at Stephen.James@odh.ohio.gov.

Sincerely,

77.

Michael J. Snee, Chief
Bureau of Radiation Protection
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