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STATE OF NEVADA'S MOTION FOR RECONSIDERATION 

OF THE REJECTION OF NEV-MISC-001 
 
I. INTRODUCTION 

As explained further below, the State of Nevada (Nevada) believes that the Construction 

Authorization Board’s (CAB’s) December 14, 2010 Memorandum and Order "Deciding Phase 1 

Legal Issues and Denying Rule Waiver Petitions," LBP-10-22, requires reconsideration of the 

CAB’s much earlier rejection of NEV-MISC-001, and that this contention must now be 

admitted. 

II. GROUNDS FOR THE REQUEST 

 NEV-MISC-001 alleges (with factual support provided by referencing NEV-SAFETY-

041) that Yucca Mountain can only be licensed as a geologic repository, but it does not qualify 

as a geologic repository because the mountain will erode to the point that the repository drifts 

will be uncovered within about 500,000 years after closure.  See Nevada Petition to Intervene at 

1144-46.  In LBP-09-06, __ NRC __ (May 11, 2009), CAB-01 determined that NEV-MISC-001 
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was inadmissible because it would either become moot or irrelevant:  it would become moot if 

the factual allegations in NEV-SAFETY-041 proved to be correct, because in that event the 

application would fail; it would become irrelevant if the factual allegation proved to be wrong, 

because then the factual underpinning for the contention would disappear.  See LBP-09-06 at 

127-28.   

 After expert review, Nevada has determined that NEV-SAFETY-041, and its underlying 

technical analysis of erosion, do not support the proposition that erosion will cause an increase in 

radiological dose or releases within 10,000 years after closure.  As a result, under LBP-10-22 and 

10 C.F.R. § 63.342(c), erosion cannot be considered as a Feature, Event or Process (FEP) either 

in the first 10,000 years or at any time thereafter unless a waiver is granted under 10 C.F.R. § 

2.335, but LBP-10-22 also denied Nevada’s related waiver request in NEV-SAFETY-203.  See 

LBP-10-22 at 14-17, 34-36.  

The effect of LBP-10-22 is that the factual predicate of NEV-MISC-001, as set forth in 

NEV-SAFETY-041, will never be proven to be correct or incorrect, contrary to the premise 

underlying the CAB’s dismissal of NEV-MISC-001 in LBP-09-06.  Accordingly, the CAB’s 

rejection of NEV-MISC-001 must be reconsidered, and upon reconsideration, the contention 

should admitted for the reasons offered on Nevada’s Petition to Intervene (and Nevada’s Replies 

at 948-50 (Reply to DOE) and 778 (Reply to NRC Staff)). 

III. TIMING 

This request for reconsideration comes at an appropriate time because, in accordance 

with LBP-10-22, the CAB will be considering a closely related matter – the effects of LBP-10-22 

on admitted contentions, based upon filings due tomorrow, January 21, 2011.  No party will be 

prejudiced by reconsideration, and the proceeding will not be delayed, assuming it is continued 
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or resumed.  Moreover, there is good cause for not filing earlier.  Before making the instant 

request, Nevada needed to consult with its expert (Dr. Michael Thorne) to determine whether 

NEV-SAFETY-041 (and the technical analysis offered in support of NEV-SAFETY-041, the 

published paper by Stuewe, et al.) (i.e., Stuewe, K., Robi, J. and Matthai, S. (2008) "Erosional 

Decay of the Yucca Mountain Crest," GEOMORPHOLOGY (in press), LSN# NEV000005187) 

would support the proposition that erosion will cause an increase in radiological dose or releases 

within 10,000 years after closure, as LBP-10-22 now requires for that FEP to be included in the 

Total Systems Performance Assessment.  If this proposition was supported, then NEV-SAFETY-

041 would be admissible as a contention notwithstanding LBP-10-22, the factual predicate for 

NEV-MISC-001would be litigated and decided, just as LBP-09-06 assumed, and reconsideration 

of the admissibility of NEV-MISC-001 would not have been appropriate.  Nevada asked for this 

advice on December 28, 2010, two weeks after the issuance of LBP-10-22, which is a reasonable 

time considering both the Christmas holidays and the number of contentions (over 200) that 

needed to be reviewed to determine the total effect of LBP-10-22.  Dr. Thorne replied on January 

10, 2011, ten days ago, advising candidly that the erosion analysis underlying NEV-SAFETY-

041 would not support the proposition that erosion will cause an increase in radiological dose or 

releases within 10,000 years after closure.  Thus, the need for the instant request did not become 

apparent until ten days ago. 

IV. REQUEST FOR RELIEF 

The CAB’s rejection of NEV-MISC-001 should be reconsidered and this contention must 

now be admitted. 
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V. CERTIFICATION 

Nevada counsel certifies that it has consulted with the affected parties about this request, 

as required by 10 C.F.R. § 2.323(b).  DOE, NRC Staff, and NEI take no position on this Motion 

and have all stated they will reply, as necessary, when the Motion is filed.   

Respectfully submitted, 
 
(signed electronically) 
Martin G. Malsch *  
Charles J. Fitzpatrick * 
John W. Lawrence *  
Egan, Fitzpatrick, Malsch & Lawrence, PLLC 
1777 N.E. Loop 410, Suite 600 
San Antonio, TX  78217 
Tel:  210.496.5001 
Fax:  210.496.5011  
mmalsch@nuclearlawyer.com  
cfitzpatrick@nuclearlawyer.com  
jlawrence@nuclearlawyer.com  
 

      *Special Deputy Attorneys General 
 
Dated:  January 20, 2011 
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