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From: Paul I< .  Vcrkuil 
Chainnan 

To : Mcmbcrs of thc Administrative Confcrcnce 

Subject: Final Version of ACIJS Recommendation 20 10- 1 

Thank you all once again for your consideration and discussion of ACUS 
Recommcndation 2010-1 at our plenary session. Your attention and interest helped make the 
rccommcndation, and thc plenary as a whole, a great success. 

As you will recall, the Asscmbly made one amendment to the rccommendation. In 
addition. our discussion at the plcnary scssion contemplated that some minor details of the 
rccommcndalio~~ would bc dclcgatcd to thc "committcc on style." That work has now been 
complctcd. and the final version of thc rccommcndation is attached. The recomrncndation will 
be publishcd in 1111s Sorrn in thc Fcdcral Register. 

l lcrc arc the cliangcs that wcrc made to thc rcco~iinicndation (or contcmplatcd but not 
madc), starting with the vcrsion that was presented lo the rnembcrship at the plenary scssion. 

1 .  7'hc words "authority and" were insertcd in paragraph 4 of the recommendation, 
beti~rc thc \word "basis" in thc second sentcnce. This change was adopted as an amendment by 
votc of the mcmbcrship at thc plcnary scssion. 

3. At thc plcnary, somc members raised the issuc that paragraph 10 of the 
rccommendation, read literally, could appear to call for inclusion of the full text of Executive 
Ordcr 13 132 in Circular A-4. This paragraph has becn clarificd by the addition of the words 
"rcScrcncc to" after "include." 

3 .  In footnotc 17, which is part of the preamble, and then again in paragraph 5(d) ofthe 
recommendation. the acronym "NPRM" appears without explanation. This has been changcd to 
"notice of proposed rulemaking" in both places. 

4.  l'hc citation format for prior ACUS recommendations was made uniform in footnotes 
4. 30. and 9 1 

- .  
.s. I'licl-c was somc suggcst~on a1 thc plenary that the word "law." somewhcrc in the 

rcco~nmcndation, should bc changcd to "statutory and common law," to clarify that both are 
includcd. This was lcft as it  is. As was ~ncntioncd at the plenary, the word "law'' is broad 
enough to cncompass both statutory and common law. Also. such a change might leave some 
doubt as to whcthcr othcr state law (c.g., regulations) is includcd. 



6. At thc plenary, a member raised the point that different parts of the recommendation 
refer to those to be contacted and consulted using different language: 

Section 3(b) refers to "state and local govemmcnts" 
Sections S(a), (b), and (c) refer to "rcprescntativcs of state interests" 
Scction 5(d)  rcfcrs to "statc and local government officials" 
Scction 6 rcfcrs to "organizations and state and local regulatory bodies and officials" 

After consideration, the phrases used in both section 2(b) and 5(d) were changed to "state 
and local officials." 'This tracks the language used in Executive Order 13 132. 

'l'hc otl.lcr language has been left as is. Thc language in Section 6 is intended to suggest 
that agcncics establish contact with particular, relevant state and local bodies--c.g., statc 
dcpartmcnts of' cnvironmcntal protection Ibr environmental regulations, state transportation 
dcpartmcnts Sor transpol-tation regulations, and so on. This intention would not be captured by 
rcfcrcncc to thc more gcncral "officials" or "rcprcscntativcs of statc intcrcsts." 

.The languagc "rcprescntativcs of state interests" has also been retained. The suggestion 
that this languagc conveys a slightly broader meaning than "state and local officials" is correct-- 
there is soinc scope lor agencies to rcach out to others who are not necessarily state and local 
officials but who are representatives of state interests. A more detailed, clarifying definition of 
thc plirasc "rcprescntativcs of statc interests" was not included, because (a) adding a clarifying 
definition ~vould be rather a big change to make, and (b) leaving the phrase undefined gives 
agcncics the Ilcsibility to identify the "representatives of state interests" in a manner appropriate 
for thc particular circumslances. 

With those changes, the rccominendation is now iinal and will be published i n  the 
F'cdcral Rcgistcr. 



Administrative Conference Recommendation 20 10- 1 

Agency Procedures for Considering Preemption of State Law 
Adopted Dccember 9,20 10 

Preamble 

Presidents Kcagan and Clinton both issued cxecutive orders mandating executive branch 
1 agcncics, and urging indepcndcnt agencies.' to takc certain measures to ensure proper respect 

for principles of Scdcralism. Executive Ordcr 13 132, "Federalism," issued by President Clinton 
011 August 4, 1999 (the "Order"),' is still in effect today, and is an amended version of President 
Reagan's 1-<xccutivc 01-dcr on Federalism, Executive Order 1361 2 . q h e  Order identifies 
fcdcralism 171-inciplcs that bear consideration in policymaking and specifies procedures for 
intcrgovcrnmcntal consultation. emphasizing consultations with State and local governments and 

cnhanccd sensitivity to their concerns. ?'he Ordcr requires agencies to have "an accountable 
proccss to ensure meaningful and timely input by state and local officials in the devclopmcnt of 
regulatory policies that have federalism implications."' The Order requircs agencies to "provide 
all affected Sratc and local officials notice and an opportunity for appropriate participation in the 
proceedings" whenever an agency proposes to preempt State law through adjudication or 

6 rulcinaking. I t  establishes specific procedures for "any regulation that has federalism 
implications and that preempts state law,"' requiring agencies to consult with state and local 
officials "early in the process of developing the proposed regulation,"' and to prepare a 

1;.dc1-nlism impact sla~cmcnt ("I;Is")." 

Indl\,ldudl agcnclcs arc rcsponslblc Ibr ~mplcmcnring l<xccutrvc Ordcr 13 133, and the 
Ol.licc of Infbr~nation and Kcgularory ASSalrs (.'OIRA"), located within the Office of 
Managemen1 and Budget ("OMR"), has issued procedural guidelines on ''what agencics should 

1;uoc. Ol-dcr. N o  13.172. 3 C.I:.R. 206 (2000). repritited in 3 U.S.C. $ 301 (2006) 
" 

I ' r c ~ ~ c l c ~ i ~  I<caga~i's i:xecutivc Order on Federalism adopted. nearly verbatim, ACuS rccomrnendations. 
C ' O I ~ / ~ L I / ~ ,  iixcc Ordcl- KO. 11.617. 3 (,'.I-.It. 252, $ 5  4(d) 8: (e) 11988). reprinted ill 5 U.S.C. 5 601 (!994). with 
. D h . l l K ! . ~ ' i ~ l O \ ~ l ' i ?  !. C ' i ) ~ T : i : l < f ~ ~ C ' l :  OF T F l E  Ilh'lTED STATES. RECOMMENDATION N O .  84-5, 71 4, 5, PKEEI\~I '-I~ION OF STAT? 
RF(;L1i \ r l (1N 13')' F f : ~ l i R f i l  AC;IJYC'IES (1984). 

' t \ c c .  Ordcl- N o .  13.1 37, 8 6(a) .  ?'he consultation proccss must invol\~e "elecred officials o r  State and local 
governl;xnts 01- thc~r  representative nat~onal organizations." Id, at $ 5  l(d).  6!a). 

" I(/ at  9 4 e ) .  

! Id, at b 6(c)  

" Id at 4 (.(c)(') ( r c q ~ ~ ~ r ~ n g  a FIS for any ~.egulat~on "that has federalis111 ~~nplicat io~is  and that prcelnprs State 
la\vV): I < /  a! 4 I ( a )  (defining "fedcraiis~n implications"). 



do to comply with thc Order and how they should document that compliance to OMB."" These 
Federalism Guidelines provide that each agency and department should designate a federalism 
official charged with: ( 1 )  ensuring that the agency considers federalism principles, in its 
development of regulatory and legislative policies with federalism implications; (2) ensuring that 

thc agency has an accountable process for meaninghl and timely intergovernmental consultation 
in thc dcvelopmcnt of regulatory policies that'havc federalism implications; and (3) providing 
ccrtification of' compliance to OMB. The fedcralism official must submit to OMB "a description 

I I of the agency's consultation process," that "indicatc[s] how the agency identifies those policies 
with fedcralism implications and the proccdurcs thc agency will usc to ensure meaningful and 
timcly consultation with aff'cctcd State and local officials."" For any draft final rcgulation witl? 

fcdcralism implications subniittcd for OIRA rcvicw under Executive Ordcr 12866, the fedel-alism 
official ~iiust ccrtify that thc rcquircments of Executive Ordcr 13132 concerning both the 
cval\~:ltlon of' fcdcral~sni policies and consultation have bcen mct in a meaningful and timely 

I :  maniic~-. 

1'1-csidcnt Obania's official policy on prccmption, articulatcd in a May 20, 2009 
prcsidcn~ial "Vcmorandum for tlcads of Ilxccutivc Dcpartmcnts and Agcncies" iL'Prccmption 
Mcmol-andum"), pl-ovidcs that "[p]rccmption of Statc law by cxccutivc dcpartmcnts and agcncics 
should bc undcrtakcn only with full considcration of the legitimate prerogatives of thc Statcs and 
with a sufficient legal basis for precmption."14 It specifically admonishes depanment and agcncy 
heads to ccasc the practice of including preemption statements in the preamble to a regulation 

without including it in the codified rcgulation. And it further directs agencies to include 
prccluption provisions in codified regulations only to the extent "justified under legal principles 
govcming pl-ccmption, including thc principlcs outlincd in Executive Order 13 132." F~nally, the 
1'1-ecmptio~~ Mcniol-andum rcqucsts that agencies conduct a 10-ycar retrospcctivc rcvicw of 
I-cgulations ~ncluding prccmption statements. whether in the prcarnble or thc codificd rcgulation, 
"in ordcl- to dccidc whcthcr such statements or provisions arc justified undcr applicable lcgal 
PI-inciplcs go\!crning prccmption." 

: I .  \,lcmol-:!iid~~~ii !'l-om .lacoh I 1 . c ~  rllrcctor. Officc o f  Mgmt. & Budget, to thc Fleads o f  Exccutive 
I l e p ~ ~ - ~ ~ n c n t h  : ~ n d  A g t n c ~ c s .  211d indcpuncicnr Rcgillator for Implemenr~ng E . 0  13 132. 
~ L l ~ c c l c ~ ~ l ~ ~ ~ i i ' ~  ( O C L .  78. 1999) 7. n~~ui iab ie  31 

(last visited October 29, 701 0 )  
I"!.cdcrnl~am G~lidclinc\").  

" f:\cc Ordcr No  I 3.132. 4 6(a j ,  Fcdcl-al~sni Guidel~nes  :! 

I .: Eszc. Ordcr Nu.  13,! 32, 4 8(a) 
I I Memorandum for thc Heads o f  Exe 3 .  

24.693-91 ( M a y  37. 2009). u~~ui luh ie  of 
(last v~s i i cd  O c ~ o b c r  19. 701 0 ) .  



An empirical cvaluation of agency practices reveals that compliance with the preemption 
provisions ot' lixccutivc Ordcr 13 132 has bccn inconsistent, although President Obama's 
Preemption Memorandum has el'fcctuatcd a meaningful shift in preemption policies within a 

numbcr of' agencies. This cvaluation was based on statistical analysis of agency rulemaking 
practiccs, on particular cxan~plcs of agcncy rulemakings, on recent interviews with officials at 
the National fjighway 'I'raflic Saf'ety Administration ("NHTSA"), Food and Drug Administration 
("FTIA"). Officc of the Comptroller of thc Currcney ("OCC"), Consumer Product Safety 
Commission ("CPSC"'). Fedcral 'Trade Commission ("FTC"), and Environmental Protection 

Agcncy ("EPA"). and on consideration of legislative changes to statutes relevant to agency 
preemption and an ~ndcpendent review of the agencies' respective rulemaking dockets and 
intcrvcntion in litigation. 

Therc appears to bc consensus that the requirements of the preemption provisions of 
L~xccutlvc Ordcr I3 137--- including consultation with the states and the requirement for 
"fcdcra!ism impact statements"--are sound. But conlpliance wlth these provisions has been 
in consist en^. and difficulties have persisted across administrations of both political parties. A 
1999 ( ;A0 Report identified only five rules--out of a total of 1 1,000 issucd from April 1996 lo 

Ilcccmbcr 1998" that included a federalism impact a s s c s s m c ~ ~ t . ' ~  Casc studics of particular 
rulcmaking proceedings have rcvcalcd hilures lo comply with Executive Order 13 132." In 
A u g ~ ~ s l  20 1 (I.  rcfli'cting continued conccrn with agcncy PI-acliccs in this area, the ABA House of 
I~Iclcga~es adoptcd a recommendation dcvcloped by the ABA ?'ask Force on Federal Pre,emption 
ot' S ~ a t c  'l'orl 1,aws. aimed at improving compliance with the preemption provisions of Executive 
Order 131.37 . '~  

' I , \ ; L ' C L I I I L C  0l.de1- 176 17 was in cffcct dur~ng  t h ~ s  timc pel-~od 

' "  U.S. (;I:.SI:R~I. A(.c.oljX~rln;G OFFI(:I. GAOl7'-GGII-99-93. I~IPL.EMF,NTATION OF EXECUTIVE ORIIER 126!? K 

THE. K~. ; I . I~M! \KIY( ;  PROC'IISS 1 (1999). Thc exact number of fcdcralis~n iliipact assessments during thrs period is in 
so~ile d o ~ ~ b t  but appcars to hc q ~ ~ i l c  small. See Nina A. Mcndelson, Chcvron aiid PI-ceinpiion, 102 MI(:H. L. R E V .  
737, 784 n. IC)2 (3-003) (reporting Identification of 9 federalism inipact assessments fro111 the fourth quartel- of 1998)- 
.yep trl.vo id 41 783-84 (dcmonstrat~ng that federalism impact statcments are   relatively rare and of "poor qual~ty"). Of 
course. many rulcs do not rcqu11-c a federalis111 impact assessment. The number of rules that should have lncludcd 
onc I S  ~inlaiowri. but the vcry small number that did suggests that agencies were "not i~nplementing the order as 
vigorol~sl>. as  th,:y could." GAO report. supra, at 13. 

' 
.S:w Carherinc h4. Sharkey. Federa1i.sm A C C U L I T ~ ~ L ~ ~ ~ I ~ ~ ) . :  "Agenci Forcing" Meas~lr-es, 58 DLKE L.J. '3135, 

? i .: ! -i::q ( 3 0 0 0 )  (analyz~ng scvcral rulemaking procecdings in which an agency's norice of proposed rulemaking 
statcci that a rulc would havc no kdcralisn~ impact. hut In which the agency stated that the final rule had precmptlve 
c!f;.ct. 111 sonic a s c s  without preparing a fedcralis~n Impacr sratcment or consulting with state offic~ala): .set also 
N ~ n a  A .  hlcncicison. 4 PI-c.v~irnl~/ion / lg~in.c/  .lgei7c,lm Pr(~c~1iiplio17, 102 NW. L. REV. 695, 719 (3-008'1 (rcponing results 
h-on? :I furthc~.. 2006  study 01' p~.ec~i~pLivc rules. w h ~ c h  disclosed that. out of S I X  preemptive rulemakings studied. 
only ~hl-ce conta~ncd fcdcralism ~nipacl analysis, and only one o f  the analyszs "went beyond stating c~ther  that the 
agcncy concluded that il possessed statutory authori~y to prcempt or that the docu~nent had been made available for 
coiiimcnt, including to state offic~als'.) 

I h A m c ~ ~ c a n  Hal- Assocrdtlon House of Delegates, Kesolutlon 117. a~~arlirhle a/ 
(last v~srtcd No\ 2. 3-01 0)  



This Administrative Conference Recommendation is intended to improve agency 
procedures for implementing the preemption provisions of Executive Order 13132 and to 
increase transparency regarding internal agency policies and external enforcement mechanisms 

designed to ensure compliance with those provisions. The goal is not to favor or disfavor 
preemption, but to improvc agency procedures in potentially preemptive rulemakings. The 
Rcconimendation is also intcnded to facilitatc federal agency consultation with state 
rcprcscntativcs, such as tlic "Rig Scven," a group of nonpartisan, non-profit organizations 

19 composed of state and local government officials, and, convcrsely, to facilitate state officials' 
a\varcness of' and rcsponsivcncss to, opportunitics to consult with fcdcral officials and to 
commcnt in rcgulatory procccdings that may have prcc~nptive effect. lmprovcd communication 
o n  prccniption issues would result if statc and local government officials or their representative 
organizations availed thcmsclvcs of opportunities to beconic aware of whether federal agencies 
arc cngaging in potentially preemptive rulcmaking proceedings. for cxample, by monitoring thc 
1:cdci-a1 iicgistcr or usill: rcicvant lntcrnct dashboards, such as arc available at w ~ ~ ~ u ; . r e g i n f o . ~ o v .  
Agcncics can cnsurc that thcsc tools arc optimally uschl to state rcprescntativcs by cleariy 
posting relc\,ant inlbrmatio~i on thcir individual wcbsites and providing appropriate information 
for inclusion in the semiannual llnified Agenda. Finally, this Kecommcndation is aimed at both 
exccutivc branch and independent agencies that engage in preemptive ruleniaking, with the 
I-ccognition that thc cxccutive directives described above bind the former and urge voluntarily 
compliance by the latter. 

'l'hc (.'onference rcco~gnizes the danger of encumbering the ruleniaking process with too 
niany fomial rcquircnicnts. Therefore, in crafting this Recommendation, the Conference has 
rcmaiucd mindful of tlic continuing validity of its previous Recommendation ainicd at reducing 

2 0  , "ossilication" of thc regulatory proccss. The Conference rccognizcs. howcver. that certain 
priliciples, including those embodied in the prccniption provisions of Executive Order ! 3 133, are 
sul'iicicntlv important 10 warrant systematic considel-ation by agcncies cngaging in rulcmaking. 
'i'lic ~i)llowing Rccommcndation has accordingly been structured both to encourage cornpliancc 
u:~t!i existin? cxccntivc dircctivcs and incrcasc the cfficicncy of internal agency processes 
dcsigncd to cnsurc such compliance. 

. Thc His Scven includc the Council of State Governments. the Kational Governors Association, the National 
('onl'crcncc of  Statc L.cglslarul-cs. the Nat~onal Ixague of Cities, the U.S. Conierence of Mayors, the Natlonal 
i\ssoclat~on of Counties. and thc International CityiCounry Managenlent Association. 

'0 I~npi-o~,ing /he En\)iro17n1nli for. Age17cl: Rrliemukit7g. Recomrnendarion No. 93-3, 1 C.F.R. kf i  305.93-3(1I)(A) 
gL ( C )  (ACUS 1903). 



Kecommendation 

1 .  The Confcrcncc reitcrates its previous, related recommendation that "Congress should 
address Ibrcsccablc prccn.iption issues clearly and explicitly whcn it enacts a statute affecting 
regulation or deregulation of an area of cbnduct."" 

Internal P roccdures for Compliance with the Preemption Provisions of Executive Order 
131 32 

9 .  ,4gcnc1cs that cngagc In rulemaking proceedings that may have prccmptive effect on state 
lau, should have internal written guidancc to ensure coinpliance with the preemption 
provisions of' Executive Order 13 132, which should describe: 

a .  I-low thc agency determines the need for any preemption; 

b. !low the agcncy consults with state and local officials concerning preeniptlon; 
and 

c .  I low tlic agcncy othcr\visc ensures compliance with thc prccmption proiisions of 
l!xccutivc Order 12 132. 

3 .  ,i\gcncics sliouid posl their intcrnal guidance for compliance with the preemption provisior.s 
oi' l~sccutivc Ordcr 13 132 on the lnternct or otherwise make publicly available the 
ini'o~mation contained thcrcin. 

4 .  A ~ c n c i c s  s h o ~ ~ l d  have an oversight procedure to improvc agency procedures for 
implcmcnting tlic prccmption provisions of Executive Order 13 132. This procedure should 
inciudc an internal process for evaluating thc authority and basis asserted in support of a 
prccmptivc rulemaking. 7'he agency should provide a reasoned basis, with such evidence as 
may be appropriate, that supports its prcemption conclusion. 

Updated Policies to Ensure Timely Consultation with State and Local Interests Concerning 
Preemption 

5 .  Agcncics should have a consultation process that contains elements such as the following: 

a .  Agencies should use an updated contact list for I-epresentatives of state interests. 
including but not limited to the "Big Scven." The Administrative Conference will 
n~aintain such a list for use by agencies. 

b.  /igcncics should nlain~ain somc form of rcgularizcd personal contact in order io 

buiid I-ciationships wit11 rcprcscntatives of state interests. 



c. Agencies should disclose to the public when they meet with the representatives of 
state interests in the course of rulemaking proceedings that may preempt state 
law. Thc disclosure should include the identity of the organization(s) or 
institution(s) that participate and the subject matter of the discussion. 

d. Agcncics should reach out to appropriate state and local officials carly in the 
process when thcy arc considcring prccmptivc rules. Such outreach should, to the 
cxtcnt practlcablc, precede Issuancc of the notice of proposed rulcmaking. 

6. Agcnc~cs should establish contact with organizations and statc and local regulatory bodies 
and ol'licials that havc rcicvant substantive cxpcrtlsc or jurisdicrion. 

7. Agcncics should adopt, as onc coinponcnt of their noticc practice, a procedurc for notifying 
statc attorneys gcncral when thcy arc considering rulcs that may have preemptive effect. 
'I'his ma!! bc achicvctl via dircct coinmunication with state attorneys general and by 
contacting an appropriate rcpscscntativc organization such as, for cxamplc, thc Kational 
.4ssociarioi1 ol' Attorneys Ckncral. 

,4ctions by OIRA/OMH to Improve the Process 

8. OIRAIOMB should request agencies to post on their open government wcbsites a summary 
of the agcncics' responses to the directive contained in the Preemption Memorandum to 
cc:nduct a 10-year rctrospcctivc rcview of preemptive rulemaking. 

9 .  OII<A/0;2~lH shoultl updatc its Fcdcralism Guidclincs with rcspcct to precmption. 

10 OIK.4 sl~ould lncludc rcfercncc to k'xccutivc Order 13 137 in Circular .4-4.?? 

'' OFFICE OF INFO, & REGULATORY AFFAIRS. CIRCULAR '4-4 ON REGULATORY ANALYSIS 
(2003) .  ~ I ~ o I / L I / ~ ~ ~  ut ast visited 
October 15. 7010). 
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Sandy Joosten 

From: Paul R Verkuil [PVerkuil@acus.gov] 
Sent: Monday, December 27, 201 0 4:44 PM 
To: Jonathan Siegel; Shawne McGibbon; Michael McCarthy 
Cc : Paul R Verkuil; Sherland Peterson 
Subject: ACUS Recommendation 201 0-1 
Attachments: Final Recommendation.pdf; Distribution Memo for Membership 12-27-2010.pdf 

Dear Members and Fellows of  the Administrative Conference: 

I am forwarding the final version of the recommendation adopted at the plenary session earlier this month, along with a 
memo explaining the changes from the draft. 

Best wishes for the New Year 

Sincerely, 

Paul R.  Verkuil 


