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CERTIFICATE AS TO PARTIES. RULINGS. AND RELATED CASES

In accordance with Circuit Rule 28(a)(1), Honeywell International Inc.

("Honeywell") submits this certificate as to parties, rulings, and related cases.

(A) Parties, Intervenors and Amici in case 10-1022 and consolidated
cases

The Petitioner is Honeywell International Inc. The Respondent is the U.S.

Nuclear Regulatory Commission. There are presently no intervenors or amici

curiae.

(B) Rulings Under Review

Honeywell seeks review of the United States Nuclear Regulatory

Commission ("NRC") decision, entered December 11, 2009, for Honeywell's

Metropolis Works Facility, NRC Material License No. SUB-526, Docket No. 40-

3392. Letter from NRC to Honeywell Providing a Denial of the Honeywell

Request for an Exemption from Decommissioning Financial Assurance

Requirements ("Denial Letter"). App. 449. In the decision, the NRC denied a

request to amend Honeywell's NRC-issued license and thereby extend an

exception from aspects of the NRC's decommissioning financial 'assurance

regulations.

(C) Related Cases

Honeywell is unaware of any related cases.



RULE 26.1 DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C.

Circuit Rule 26.1, Honeywell International Inc. respectfully submits this disclosure

statement.

Honeywell International is a diversified technology and manufacturing

leader, serving customers worldwide with aerospace products and services; control

technologies for buildings, homes and industry; automotive products;

turbochargers; and specialty materials. Honeywell has no parent companies,

subsidiaries, or affiliates whose listing is required by Rule 26.1.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

HONEYWELL INTERNATIONAL )
INC., )

)
Petitioner, )

)
v. ) Case No. 10-1022

)
U.S. NUCLEAR REGULATORY )
COMMISSION AND THE UNITED )
STATES OF AMERICA )

)
Respondents. )

ON PETITION FOR REVIEW OF AN ORDER
OF THE U.S. NUCLEAR REGULATORY COMMISSION

REPLY BRIEF OF APPELLANT
HONEYWELL INTERNATIONAL INC.

INTRODUCTION

The NRC's responsive brief is a scarcely-concealed, after-the-fact

rationalization for denying Honeywell's request to use the alternate financial test.

Nowhere in its brief does the NRC point to a cogent explanation - in the record

of the basis for its decision. The NRC found a negative tangible net worth

acceptable in 2008, but now claims for the first time in its brief that it denied the

2009 amendment solely on the basis of negative tangible net worth. The basis for
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the NRC's new position cannot be found in therecord and is, in any event,

contradicted by the detailed explanation of negative tangible net worth that

Honeywell provided. The NRC's failure to explain its decision cannot be cured

through the arguments of counsel in litigation; the NRC must be judged on the

reasons given at the time of its decision. The decision below ignores the agency's

prior determinations and does not address the information provided by Honeywell

in support of its application. The NRC decision is therefore, on its face, arbitrary.

Given the implausibility of NRC's arguments on the merits, it is no wonder

it now wishes to avoid this Court's review. The NRC's belated effort to deprive

this Court of jurisdiction only highlights the arbitrary nature of its decision-

making. In treating both of Honeywell's claims together, the NRC ignores the fact

that its failure to follow required rulemaking procedures is still a live controversy.

Moreover, by requiring Honeywell to re-apply for the amendment annually, the

NRC could easily and perpetually defeat this Court's review by delaying a decision

on each amendment (as it did here in not denying the April amendment request

until December), leaving no time for this Court to review the decision before

Honeywell would need to re-apply. This issue is therefore a classic example of

one that is capable of repetition but evading judicial review.

On the merits, the NRC tries to deflect attention from its failure to explain its

change in position. The heart of the NRC's brief-- its overarching narrative - is
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that Honeywell's negative tangible net worth, which NRC attributes (without

support) to faltering financial performance between 2008 and 2009, is the basis for

denying the amendment. But, despite its best efforts the NRC fails to point to any

rational explanation in the record for the change in the criteria or logic that it

applied to the amendment. Honeywell explained (and the NRC accepted) the

reasons for the decline in tangible net worth in 2008, highlighting its strong overall

financial position and the sound economic basis for considering the value of the

intangible asset known as goodwill. If the NRC no longer believes that

consideration of goodwill bears on the adequacy of financial assurance, then it has

an obligation to explain its reasoning and basis to Honeywell. The post hoc

rationalizations of counsel are no substitute for cogent explanations made at the

time of the NRC decision to deny the amendment.

The NRC's responsive brief also sets up a series of straw men that have no

bearing on Honeywell's claims. Given the dearth of information on the record that

the NRC could point to in support of its position on the merits, these arguments

certainly provide heft to the NRC's brief. But, heft is no substitute for compliance

with the APA. The NRC's inapposite arguments cannot rectify the deficiencies -

both procedural and substantive - in the NRC's arbitrary decision to deny

Honeywell's license amendment application.
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ARGUMENT

A. THE PETITION IS NOT MOOT

1. The NRC's failure to follow notice and comment procedures is a
live controversy

The NRC argues that this appeal is moot because "it is impossible for this

Court to grant Honeywell any relief with respect to the now-expired period for

which the exemption was sought."' Br. at 29. But, the NRC's response brief does

not distinguish between Honeywell's two claims. The second of Honeywell's two

principle claims is that the NRC violated the APA when it failed to follow required

procedures. OB at 34-39. In denying the amendment, the NRC adopted a new

interpretation of its regulations without notice and comment. The NRC also

applied a proposed rulemaking as if it were final. Both of these errors continue to

adversely impact Honeywell. The mere passage of time cannot cure these

procedural violations; only compliance with the APA will suffice.

The NRC's assertion that the case is moot is analogous to a party attempting
to raise on appeal an argument not made in the lower court. Courts
generally do not review those arguments because doing so is unfair to the
opposing party. Singleton v. Wulff 428 U.S. 106, 120 (1976). So too here:
The NRC initially agreed that dispositive motions were unnecessary and
declined to file a motion to dismiss in this Court. See Order, D.C. Cir. No.
10-1022, dated February 17, 2010 (setting a schedule for dispositive
motions). It was only after this Court had requested further briefing on
jurisdiction and after Honeywell had drafted its opening brief that NRC
reversed its position and asserted mootness.
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As the NRC has provided no basis for asserting that these issues are moot,

Honeywell's challenge to the NRC's failure to follow APA-required procedures

remains a live controversy.

2. The challenge to the NRC's arbitrary decision is not moot because
the issue is capable of repetition but evades this Court's review

Honeywell's first claim (OB at 25-34), which challenges the NRC's

arbitrary decision to deny the amendment, is also not moot. Honeywell is entitled

to the benefit of an exception to the mootness doctrine because the issue raised by

this appeal is "capable of repetition, yet evading review." This exception was first

developed out of concern that review of government agency conduct ought not be

defeated by the issuance of short-term orders which are capable of being reissued,

yet evade review because of the brevity of their duration. Southern Pacific

Terminal Co. v. I.C.C., 219 U.S. 498 (1911). This exception applies where (1) the

challenged action was in its duration too short to be fully litigated prior to its

cessation or expiration, and (2) there was a reasonable expectation that the same

complaining party would be subjected to the same action again. Weinstein v.

Bradford, 423 U.S. 147, 149 (1975) (per curiam). The present case satisfies both

requirements.

First, under the NRC's formulation of the license amendment, Honeywell

must re-apply for the license amendment on an annual basis. Given the length of

time that it takes the NRC to review an amendment application - for the most
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recent request, from April 1 to December 13 or a period of more than eight months

- the NRC could effectively deprive this Court of jurisdiction through its own

actions. The NRC's use of an order with a limited duration is a classic example of

a licensing action that is capable of repetition but evading review.

In fact, the NRC elected to limit the amendment to a one-year period. The

NRC could just as easily have approved use of a self-executing alternate financial

test that would not require a new amendment each year (i.e., if Honeywell meets

the alternate test, then no further licensing action would be required).2 The NRC's

decision to limit the amendment to a one-year period lies within its discretion, but

it cannot use that same discretion to create a circumstance whereby. Honeywell

cannot obtain judicial review of the NRC's licensing action.3

Second, there is every reason to believe that Honeywell would be subjected

to the same action again. While "[a] case might become moot if subsequent events

2 In fact, Honeywell initially requested that the NRC permit it to use the

alternate financial test indefinitely, though Honeywell acknowledged that, as
with the default financial test, it would still need to demonstrate that it
satisfied the test on an annual basis. App. 216-222.

The NRC argues that the exemption was limited to one year because the
financial test must be performed annually. Br. at 49 n.49. Like the decision
to deny the amendment, this explanation is not supported by the record. The
only reason given for limiting the duration of the amendment was the need
to consider the issue in a proposed rulemaking. App. 265-266. The after-
the-fact explanation may appear reasonable at first glance, but in fact has no
logical basis. Applying the test annually does not dictate a need to revisit
the test criteria each year.
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made it absolutely clear that the allegedly wrongful behavior could not reasonably

be expected to recur," the "heavy burden of persua[ding]" the court that the

challenged conduct cannot reasonably be expected to start up again lies with the

party asserting mootness. United States v. Concentrated Phosphate Export Assn.,

Inc., 393 U. S. 199, 203 (1968). The NRC has made no such showing here.

Honeywell already sought a license amendment related to the alternate financial

test on three occasions. Honeywell immediately appealed the NRC decision that

deviated from the agency's consistent approach to consideration of goodwill.

Unless and until the NRC explains the reasons for rejecting Honeywell's latest

amendment request - in the record, not just in a brief-- it would be pointless for

Honeywell to submit a new amendment request.4 Because of its consistent interest

in the issue both in the license amendment context and through its participation in

the decommissioning funding rulemaking (OB at 6-15), Honeywell is likely to be a

party to any future dispute involving consideration of the value of goodwill in

assessing the adequacy of financial assurance.

Finally, the NRC argues that Honeywell could "neutralize any future,

adverse decision by the NRC regulatory staff by electing to demand a hearing"

As further discussed below, Honeywell provided detailed information in the
record to show that it can provide funds for decommissioning when needed.
The after-the-fact rationalization by counsel in this case is not supported by
the record. Honeywell is entitled to a review of the purported basis for the
NRC's decision.
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before the agency. Br. at 32. This is disingenuous. Requesting a hearing and

engaging in the NRC's hearing process would only exacerbate the problem of the

NRC's decision being capable of repetition but evading review. Participating in

the NRC hearing process would add many months, if not longer, to the agency's

internal licensing review for the amendment, which already takes the better part of

year. And, importantly, the NRC does not have any automatic stay requirements

pending appeal to this Court. See 10 C.F.R. §§ 2.340(k), 2.341(e); Sholly v. NRC,

651 F.2d 780, 786 (D.C. Cir. 1981) (explaining the NRC's practice of making its

orders immediately effective compounds the likelihood that NRC actions will

"evade review"); see also Darby v. Cisneros, 509 U.S. 137, 154 (1993) (holding

that exhaustion of administrative remedies is not required where the agency's rule

do not provide for an automatic stay of effectiveness pending the hearing or related

appeals). Thus, the NRC could force Honeywell to comply with the NRC's

decision during the administrative review process as well as during any judicial

appeal. Then, even if Honeywell prevailed in the hearing process, the annual term

would be over and Honeywell would be obliged to re-apply and begin the

amendment process anew.

At bottom, the NRC's mootness arguments are nothing more than

transparent attempts to avoid a searching review by this Court.
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B. THE NRC HAS NOT EXPLAINED ITS DECISION TO DENY THE
LICENSE AMENDMENT

1. The NRC developed a two-part test for evaluating whether to
include goodwill in the financial ratio calculation

The NRC argues that the "first problem" with Honeywell's argument is that

NRC "has never interpreted" its rules as Honeywell claims. Br. at 35. The NRC's

refusal to acknowledge its articulated logic and reasoning is merely a litigation

tactic. As Honeywell explained in its opening brief, the NRC relied on two criteria

in 2007 and 2008: (1) ability to pay under normal circumstances; and (2) ability to

pay under conditions of financial distress. 5  OB at 27. Under normal

circumstances, the NRC concluded that a company's bond rating is a reliable

indicator of its ability to meet decommissioning obligations. App. 265 and 315.

During times of financial distress, the NRC concluded that the ratio of assets

(including the intangible asset of goodwill) to liabilities indicates a licensee's

ability to pay for decommissioning. Id. These criteria and analytical approaches

represent the agency's considered view of the appropriate standard to be applied to

future amendment requests.6 See NLRB v. Bell Aerospace Co., 416 U.S. 267, 292

The NRC also considered the same two criteria in the proposed rule. Add.
26-27.

As a general rule, an administrative agency has discretion to exercise its
statutory authority either by adjudication or rulemaking. S.E.C. v. Chenery
Corp., 332 U.S. 194, 202-03 (1947).
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(1974) (agency may in an adjudication "promulgate a new standard that would

govern future conduct").

Application of the same standard to Honeywell's 2009 request would lead to

the same result as 2007 and 2008, because Honeywell's bond rating did not change

and because its ratio of assets (including the intangible asset of goodwill) to

liabilities remained steady.7 Yet, the NRC denied the license amendment without

evaluating Honeywell's ability to pay under normal circumstances or under

conditions of financial distress. The NRC arbitrarily declined to address either

Honeywell's bond rating or its ratio of assets (including the intangible asset of

goodwill) to liabilities. In doing so, the NRC flatly ignored the logic of its prior

decisions. See FCC v. Fox Tel. Stations, 556 US _, 129 S. Ct. 1800, 1811 (2009)

(stating that an agency must ordinarily display awareness that it is changing

position); Int'l Ass'n of Bridge Workers Local No. 111 v. NLRB, 792 F.2d 241,

7 Over the relevant period (2006 to 2008), Honeywell's "A" bond rating did
not change and its goodwill increased from $8.4 billion in 2006 to $10.2
billion in 2008. As a result, the alternate financial test ratio improved from
13:1 based on 2006 data to 34:1 and 32:1 using 2007 and 2008 data,
respectively. Honeywell also generated $3.1 billion in free cash flow in
2007 and in 2008, up from $1.7 billion in 2004, $1.8 billion in 2005, and
$2.2 billion in 2006. App. 347. Honeywell had more than $22.5 billion in
assets in the United States at the end of 2008 (compared to $20.3 billion and
$21.3 billion at the end of 2006 and 2007, respectively). Id. All of these
resources would be available to provide decommissioning funding. The
NRC in its brief paints a picture of financial distress that is simply not true
(or at least very misleading).
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247-48 (D.C. Cir. 1986) (finding it incumbent on agency "to explain why it did not

consider its decision a departure from the principles established in its prior cases,

or why it considered a departure appropriate"); Int'l Union, United Auto.,

Aerospace and Agric. Implement Workers of Am. v. NLRB, 802 F.2d 969, 974 (7th

Cir. 1986) (noting that an agency must "'fess up to its changes of position"'). The

NRC made no effort (until its brief) to distinguish its previous decisions granting

the amendment from its decision to deny the 2009 amendment.

2. The NRC did not explain its reasons for applying a different
standard

The NRC's response brief is remarkably devoid of a reference to a clear

statement in the record of the reasons for the change in the NRC's approach to

Honeywell's amendment or its reasons for denying the request. This is not a case

where the NRC's prior decisions to issue the license amendment create, in the

words of the NRC, "binding legal norms." Br. at 36. As Honeywell explained in

its opening brief, the NRC may, of course, change its policies. But it must provide

a reasoned explanation for doing so. OB at 25 citing Hatch v. FERC, 654 F.2d

825, 835 (D.C. Cir. 1981).

Instead of pointing to any record evidence showing that it found

Honeywell's negative tangible net worth to be a crucial factor in its decision, the

NRC contends for the first time in its response brief that a negative tangible net

worth somehow reflects poor financial performance. The NRC argues that, in
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2009, Honeywell's tangible net worth "plummeted dramatically, rendering its

goodwill insufficient to provide reasonable assurance." Br. at 39. But, this

explanation is absent from the NRC's denial letter. There the NRC mentioned

negative tangible net worth only in passing and only as an observation of the

current condition. App. 450. The denial letter simply notes that Honeywell's

tangible net worth "has continued to decline." Id. Although the NRC asserts that

its analysis of negative tangible net worth was "pointed," the NRC did not mention

negative tangible net worth at all in the discussion of the reasons for denying the

amendment. The mere reference to a data point without any explanation of its

significance is not the carefully reasoned and fully explained decision-making

required under the APA. See Secretary of Agriculture v. United States, 347 U.S.

645, 654 (1954) (holding that something more precise than an inference is

necessary to adequately explain an agency decision). The NRC made no attempt

to distinguish or outrightly reject its prior decisions to grant the amendments to

Honeywell. Hatch, 654 F.2d at 834-35. The lack of any explanation is especially

glaring because the NRC approved Honeywell's 2008 amendment request even

though, at the time, Honeywell had a negative tangible net worth.

The NRC in its brief implies that Honeywell is obfuscating the decline in its

tangible net worth. See Br. at 40 (stating that Honeywell is "noticeably silent"

about its tangible net worth and asserting that Honeywell "soft-pedals" its negative

12



tangible net worth). But, Honeywell had no way of knowing that the negative

tangible net worth was the key consideration until the NRC's brief. The decision

to deny the amendment did not articulate negative tangible net worth as the basis

for the decision. Moreover, the NRC granted the amendment in 2008 when

Honeywell had a negative tangible net worth. In connection with the 2008

amendment, Honeywell fully explained the reasons for the decline in tangible net

worth and directly addressed the implications of a negative tangible net worth on

decommissioning financial assurance. App. 293-296. Honeywell noted that it is a

diversified manufacturing and technology company whose value is reflected in

goodwill and other intangible assets such as patents, know how and brand

recognition. Id. Honeywell stated that these assets are subject to annual audit and

an impairment test required by financial accounting standards. Id. Honeywell

concluded that goodwill is a measure of financial strength, not weakness. Id.

In describing its overall financial strength, Honeywell explained that the

decrease in tangible net worth was offset by an increase in goodwill and other

intangible assets resulting from more than one billion dollars in business

acquisitions and repurchases of Honeywell stock that resulted in a net decrease in

shareowners' equity. App. 294-295. Honeywell noted that, even as its tangible net

worth declined, its overall financial performance resulted in an increase in share

price that made it the number one performing stock in the Dow Jones Industrial

13



Average during 2007. Honeywell also increased its free cash flow over the same

period. The NRC apparently accepted this explanation when it granted the

amendment in 2008 even though, as noted above, Honeywell already had a

negative tangible net worth. App. 311. Having recognized in 2008 that a negative

tangible net worth does not, standing alone, indicate declining financial

performance, the NRC had an obligation to articulate and credibly justify its

reasoning in 2009.

3. Post hoc rationalizations of counsel do not satisfy the APA

The NRC's efforts to justify its decision on the basis of a decline in tangible

net worth are nothing more than the post hoc rationalizations of counsel. The NRC

claims that negative tangible net worth "obviously constituted a basis" for denying

the amendment request. Br. at 40, n.21. But, that basis cannot be discerned from

the NRC's denial letter or the record. The NRC never linked the decline in

tangible net worth to either of the two criteria that it had previously applied in

evaluating Honeywell's amendments: ability to pay decommissioning costs under

normal circumstances and ability to pay those costs during times of financial

distress. The NRC never acknowledged or refuted Honeywell's explanation of the

decrease in tangible net worth, including the business acquisitions and repurchases

of stock that demonstrate Honeywell's overall strong financial condition. The

NRC also never explained why intangible assets are not a valid component of
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overall net worth or why a negative tangible net worth precludes use of the

alternate financial test.8 And, there is no basis in the record (e.g., a study, report,

or analysis) for concluding that having a negative tangible net worth presents a risk

of default.9

Post hoc rationalizations, whether by the agency or its appellate attorneys,

are no substitute for an agency's reasoned decision-making. Motor Vehicle Mfrs.

Ass'n v. State Farm, 463 U.S. 29, 49 (1983). "It is well established that an

agency's action must be upheld, if at all, on the basis articulated by the agency

itself." Id. (citing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947)). Here, the

arguments of NRC's counsel focus on Honeywell's negative tangible net worth as

Although the.NRC now makes much of one financial metric (tangible net
worth), the NRC ignores the fact that, over the same period, Honeywell's
overall net worth improved such that the alternate financial ratio improved
from 13:1 in 2006 to 32:1 in 2008. The NRC had consistently focused on
"net worth" rather than tangible net worth in evaluating the amendment
requests. See App. at 265 ("In view of the 'A' bond rating and the high ratio
of assets (including goodwill) to decommissioning obligation," the
likelihood that assets will be available during times of financial distress is
adequate.); App. at 315 ("If goodwill is included in Honeywell's net worth
test, as of March 31, 2008, Honeywell's net worth to decommissioning
liability is approximately 21 to 1."). To claim now, without explanation,
that a negative tangible net worth is the only financial metric that matters is
to ignore the NRC's prior decisions (and its proposed rulemaking) and
generally accepted accounting principles.

In contrast, Honeywell provided extensive information to show that tangible
net worth is not the best metric for assessing financial performance for a
diversified company such as Honeywell. App. 216-222 (bond rating, assets,
free cash flow); App. 293-296 (same); App. 344-355 (same).
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the basis for its denial, but that basis cannot be found in the denial letter. The NRC

stated only as a matter of fact that "since [the initial license amendment],

Honeywell's tangible net worth has continued to decline." App. 450. But, this

does not explain why the NRC departed from its prior determination that goodwill

could be used for determining capital adequacy. Nor does this one sentence

explain why a negative tangible net worth precludes use of the alternate financial

test. The NRC's decision to deny Honeywell's amendment request is arbitrary and

cannot be saved by after-the-fact justification.

C. THE NRC'S OTHER ARGUMENTS HAVE NO BEARING ON
COMPLIANCE WITH THE APA

Elsewhere in its brief, the NRC is being deliberately obscure as a substitute

for a reasoned explanation. The NRC treats both of Honeywell's claims -

arbitrary decision-making and failure to follow notice and comment procedures -

as if they involve the same legal principles and elements. Compare OB at 4-5

(identifying the issues for review as arbitrary decision-making and the need for

notice and comment rulemaking) and Br. at 2-3 (identifying the issues for review

as mootness and the need for notice and comment rulemaking). But, each of

Honeywell's two claims has a different purpose and relates to a different violation

of the APA. Rather than engage in a rigorous analysis of each claim, the NRC

attempts to paint its efforts with a broad brush in hopes of convincing the Court to

defer to its decision. But, no amount of obfuscation can hide the fact that the NRC
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failed to explain or justify its arbitrary decision to deny the 2009 license

amendment.

The NRC sets up various straw men that have no bearing on Honeywell's

claims. For example, the NRC characterizes Honeywell's position as insisting

"that NRC was legally obliged to renew an exemption that allowed the licensee to

self-guarantee its certified decommissioning cost of $156 million." Br. at 34. This

is a gross mischaracterization of Honeywell's position. Honeywell repeatedly

recognized that the NRC can change its mind so long as the agency explains its

rationale (and its explanation is not arbitrary). OB at 25-3 1.

The NRC also argues that "Honeywell does not explain at what point, if any,

this presumably indefinite entitlement to an exemption would be cut off by

Honeywell's burgeoning multi-billion dollar negative tangible net worth." Br. at

34. Again, Honeywell is not proposing an indefinite entitlement, but merely seeks

an acknowledgement of the criteria that the NRC will apply.10 If the NRC believes

that negative tangible net worth is an important criterion, then it has an obligation

to explain and justify its reasoning. As Honeywell pointed out to the NRC (and the

NRC implicitly acknowledged in granting the amendment in 2008), there is

nothing inherent in a negative tangible net worth to indicate declining financial

10 Of course, the NRC must also implement those criteria in a non-arbitrary

fashion - something the agency has not demonstrated here.
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performance or instability. There is no demonstrated link in the record between

declining tangible net worth and ability to provide financial assurance, especially

when so many of the other indicators of financial strength (e.g., bond rating, net

worth, intangible assets, free cash flow) are present. The NRC's after-the-fact

rationalization is superficial at best, and simply does not pass muster.

In another effort to distract this Court from the lack of an explanation for its

change in position, the NRC asserts that "[n]owhere in the record does NRC

employ, much less approve" the term "alternate financial test." Br. at 48. The

significance of the NRC's argument is unclear. Honeywell used the term

repeatedly (see App. at 221, 239, 287, 328, 352, and 354) and the NRC refers to

Honeywell's "alternate definition of tangible net worth," which is then used in the

financial test. Regardless, the meaning of the term should be plain to the parties:

the "alternate financial test" or "alternate definition of tangible net worth" permits

consideration of the intangible asset of goodwill in calculating the financial ratio.

The NRC has proposed exactly that approach in its proposed rulemaking.

The NRC also argues that "Honeywell could not have justifiably relied upon

the initial exemption beyond the one-year term for which it was granted because

NRC cautioned that the exemption was strictly limited to one year." Br. at 51.

The NRC's position is premised on its position that each of its decisions was made

in a vacuum. Agencies, however, act generally through rulemaking or on a case-
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by-case basis through adjudications. "Adjudicated cases may ... serve as vehicles

for the formulation of agency policies, which are applied and announced therein.

They generally provide a guide to action that the agency may be expected to take

in future cases." Goodman v. FCC, 182 F.3d 987, 994-95 .(D.C. Cir. 1999),

quoting NLRB v. Wyman-Gordon Co., 394 U.S. 759, 765-66 (1969).

Case-by-case adjudication is precisely what the NRC did here: through a

series of licensing decisions, the NRC established the principle that the intangible

asset of goodwill could be used in calculating the financial test ratio under certain

circumstances (e.g., where company has a strong bond rating). Those decisions

were based on the NRC's considered conclusion that goodwill could be used to

demonstrate ability to pay under both normal circumstances and during times of

financial distress. In light of the NRC's consistent approach to evaluating goodwill

in the two amendments that it approved as well as in its proposed rulemaking,

Honeywell had every reason to expect the NRC to apply the same criteria going

forward. See Bell Aerospace, 416 U.S. at 292 (adjudications can be used to

"promulgate a new standard that would govern future conduct").

As discussed above, the NRC may change its position, but it must explain

that change. See Mich. Pub. Power Agency v. FERC, 405 F.3d 8, 11-12 (D.C. Cir.

2005) (An agency may change its policy only if it provides "a reasoned analysis

indicating that prior policies and standards are being deliberately changed, not
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casually ignored."). In the absence of a clearly articulated basis for departing from

established agency precedent, Honeywell justifiably relied on the NRC to apply a

consistent rationale to its amendment requests. It certainly did not expect the

perfunctory denial to which it was treated. To the extent the NRC was relying on a

new criterion - $19 million minimum tangible net worth - it was relying on a

proposed rule that is flawed and still has not been promulgated.

The NRC also argues that low-level officials cannot bind the agency. This is

a brazen misstatement of administrative law. The NRC is amending Honeywell's

license, and the NRC would clearly bring enforcement action against Honeywell if

it violated that license. See, e.g., Br. at 28 n.15. The NRC argues that "[c]haos

would reign if mid-level managers could create binding precedent and thus

indirectly (or inadvertently) dictate agency policy in the way Honeywell suggests."

Br. at 58. Remarkably, this sentence comes on the heels of the, NRC's

acknowledgement that the mid-level manager "exercises delegated authority to

issue material licenses and amendments on behalf of the Commission." Id. The

license amendments issued in 2007 and 2008 therefore represented the agency's

final decision on the applications. And, as noted above, agencies can, and do, use

adjudicated cases as vehicles for the formulation of agency policies. See, e.g.,

Darrell Andrews Trucking, Inc. v. Fed. Motor Carrier Safety Admin., 296 F.3d
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1120, 1127-28 (D.C. Cir. 2002) (finding that -informal adjudications provide

evidence of an agency's position on an issue).

Paralyzed Veterans does not help the NRC either. Br. at 5. That decision

discussed a speech of a mid-level agency official and found that the speech did not

constitute an "authoritative departmental position" representing formal agency

action. Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 587 (D.C.

Cir. 1997). The same cannot be said for a license amendment (i.e., an order)

issued by the NRC using authority delegated by the Commission, especially when

that decision is accompanied by a formal safety evaluation and environmental

assessment. App. 264-267, 302-306, and 314-317. The NRC had authority to

issue the amendment to Honeywell, and the NRC exercised that authority on

multiple occasions. This is precisely how an agency sets policies on a case-by-

case basis. The agency deviated from the policy with far less process, far less

explanation, and with no basis in fact or financial analysis.

D. THE NRC DECISION MUST BE VACATED

The NRC argues that "Honeywell is not entitled to a remand for further

consideration." Br. at 60. But, vacatur and remand are required under the APA.

See 5 U.S.C. § 706(2)(A) (A reviewing court "shall ... hold unlawful and set aside

agency action, findings, and conclusions found to be ... arbitrary, capricious, an

abuse of discretion, or otherwise not in accordance with law."); see also Comcast
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Corp. v. FCC, 579 F.3d. 1, 10 (D.C. Cir. 1994) (separate opinion of Randolph, J.).

If the NRC believes that the consequences of vacatur are dire, the NRC could

always file a post-decision motion for a stay of the mandate showing why its

unlawful rule or order should continue to govern until proceedings on remand are

completed. See D.C. Cir. R. 41(a)(2).

The NRC's characterization of Honeywell's requested relief is also

overbroad. According to the NRC, "ordering NRC to issue an exemption over any

span of time would constitute extraordinary and unprecedented relief for which no

authority exists." Br. at 60. But, Honeywell did not ask this Court to issue an

exemption or to direct the Commission to use a particular procedural mode (or

even to use any at all). Rather, Honeywell requested that the Court vacate the

decision until the NRC complies with the APA. This is all. Honeywell is simply

asking the Court to direct the NRC to respond to Honeywell's arguments and to

consider its amendment request in light of those arguments. While this might

mean that the 2008 amendment would be in effect (administratively extended

pending a non-arbitrary decision on the 2009 request), the NRC could change that

at any time through an order (adequately supported) or by complying with the

APA. Honeywell should not be punished for the NRC's failures to follow

applicable requirements.
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CONCLUSION

Neither of Honeywell's claims is moot. On the merits, the NRC decision to

deny Honeywell's license amendment request lacks an adequate explanation for

the change in the criteria it applied. Accordingly, the NRC decision below should

be reversed and the amendment request remanded to the agency for further

proceedings. Until it complies with any necessary procedures, the NRC must

adhere to its prior position.
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