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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 
 

____________________________________ 
 ) 
In the Matter of ) 
 ) Docket Nos. 52-025-COL and 52-026-COL 
Southern Nuclear Operating Company ) 
 ) 
(COL Application for Vogtle Electric ) December 20, 2010 
Generating Plant, Units 3 and 4) ) 
___________________________________________ ) 

 

SOUTHERN NUCLEAR OPERATING COMPANY’S 
BRIEF IN OPPOSITION TO APPEAL

 

In accordance with 10 C.F.R. § 2.311(b), Southern Nuclear Operating Company (“SNC”) 

submits this Brief in opposition to the appeal filed by the Blue Ridge Environmental Defense 

League, Center for a Sustainable Coast, and Georgia Women’s Action for New Directions  

(“Appellants” or “Joint Intervenors”)1 of the Atomic Safety and Licensing Board’s (“ASLB”) 

Order denying their motion to admit a proposed new contention designated Safety-2.2  On 

August 12, 2010, two and a half months after the ASLB terminated the contested portion of the 

Vogtle 3 & 4 Combined Operating License Application (“COLA”) proceeding,3 Appellants 

submitted Safety-2, nominally challenging  the containment and containment coating inspection 

                                                 
1 The original “Joint Intervenors” were Atlanta Women’s Action for New Directions, the Blue Ridge Environmental 
Defense League, the Center for Sustainable Cost, the Savannah Riverkeeper, and the Southern Alliance for Clean 
Energy.  The Appellants no longer include Savannah Riverkeeper and the Southern Alliance for Clean Energy, and 
the Atlanta Women’s Action for New Directions is now the Georgia Women’s Action for New Directions.   
2 So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), LBP-10-21, ___ NRC ___, slip op. at 
2 (Nov. 30, 2010) (“Order on Safety-2”).   
3 So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), LBP-10-08, 71 NRC __, slip. op. at 
18 (May 19, 2010) (“Order on Amended Safety-1”). 
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“regime” proposed in the Final Safety Analysis Report (“FSAR”) for the Vogtle 3 and 4 COLA.4  

After a careful and thorough review of the record, which included the allowance of the 

submission of an out-of-time reply and a supplemental brief by the Appellants, the ASLB 

rejected Safety-2 on four independent grounds.  Because each of the grounds supporting the 

ASLB’s Order on Safety-2 correctly applied the Commission’s regulations and case law, and 

because Appellants have failed to demonstrate any clear error or abuse of discretion in 

connection with the ASLB’s refusal to admit Safety-2, the ASLB’s Order on Safety-2 should be 

affirmed.   

PROCEDURAL HISTORY5

On November 17, 2008, Appellants (plus two parties that are not parties to the 

proceedings from which this appeal arises)6 filed a petition to intervene and request to admit 

several contentions in the Vogtle COLA proceeding.  On March 5, 2009, the Original COLA 

ASLB7 granted the petition to intervene and admitted one contention, designated Safety-1.8 

Appellants moved to amend Safety-1, which motion was granted by the Original COLA ASLB 

on January 8, 2010.9  On May 19, 2010, the Original COLA ASLB granted SNC’s motion for 

summary disposition of amended Safety-1, and ordered the contested part of the COLA 

proceeding closed.10  The Appellants did not seek review of the Order on Amended Safety-1, and 

                                                 
4 Proposed New Contention by Joint Intervenors Regarding the Inadequacy of Applicant’s Containment/Coating 
Inspection Program, Docket Nos. 52-025-COL and 52-026-COL (Aug. 12, 2010, as corrected Aug. 13, 2010) 
(“Motion to Admit Safety-2”). 
5 A detailed review of the procedural history is contained in the Order on Safety-2, 2-7. 
6 See note 1, supra.   
7 As will be explained below, there have been two separate ASLBs, made up of the same members, involved in this 
licensing matter.  The “Original COLA ASLB” refers to the ASLB that ceased to exist after the COLA proceeding 
was first terminated. 
8 So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), LBP-09-3, 69 NRC 139 (2009), 
review denied CLI-09-16, 70 NRC 33, 34 (2009). 
9 See Memorandum and Order (Ruling on Motion to Amend Contention) (Jan. 8, 2010), 10-11 (unpublished). 
10 Order on Amended Safety-1, 18. 
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the Commission declined to review the Order on Amended Safety-1 sua sponte.  Accordingly, 

the Order on Amended Safety-1 terminated the contested portion of the COLA proceeding.11 

Two and a half months later, Appellants submitted a  Motion to Admit Safety-2 to the 

former ASLB for the Vogtle COLA proceeding, styled as “Proposed New Contention by Joint 

Intervenors Regarding the Inadequacy of Applicant’s Containment/Coating Inspection Program.”  

Safety-2, as stated in the Motion to Admit Safety-2, alleges: 

SNC’s COLA fails to demonstrate that VEGP Units 3 and 4 can be operated 
safely because the containment and containment-coating inspection regime 
proposed in the FSAR, see COLA at pp. 6.1-1 – 6.1-4, fails to provide assurance 
against corrosion-caused penetrations of the containment that would lead, in the 
event of an accident, to leakage to the environment of radioactive materials in 
excess of regulatory requirements.12 

Because the Original COLA ASLB had ceased to exist after the contested proceeding 

terminated, the Motion to Admit Safety-2 was referred to the Commission.  The Commission in 

turn forwarded the Motion to Admit Safety-2 to the Chief Administrative Judge of the Atomic 

Safety and Licensing Board Panel.  The Chief Administrative Judge, on August 27, 2010, 

appointed the ASLB to preside over the admission of, and any subsequent litigation regarding, 

Safety-2.13  SNC had previously answered the Motion to Admit Safety-2, opposing the 

admission of Safety-2, on August 23, 2010.14  The NRC Staff also filed an answer opposing the 

admission of Safety-2 on September 2, 2010.15  On September 22, 2010, Appellants filed an 

untimely reply to the SNC and Staff Answers.16  On October 19, 2010, the ASLB held a half-day 

                                                 
11 See Order on Safety-2, 4. 
12 Motion to Admit Safety-2, 4. 
13 See [SNC], Establishment of Atomic Safety and Licensing Board, 75 Fed. Reg. 53,985 (Sept. 2, 2010). 
14 [SNC]’s Answer to Proposed New Contention by Certain Former Joint Intervenors, Docket Nos. 52-025-COL and 
52-026-COL (Aug. 23, 2010) (“SNC Answer”). 
15 NRC Staff’s Answer to Petition, Docket Nos. 52-025-COL and 52-026-COL (Sept. 2, 2010) (“NRC Answer”). 
16 Joint Intervenors’ Reply to SNC and NRC Staff Answers, Docket Nos. 52-025-COL and 52-026-COL (Sept. 22, 
1010) (“Reply”). 
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prehearing conference during which it heard oral argument concerning, inter alia,17 the 

admissibility of contention Safety-2. 

 Appellants’ Motion to Admit Safety-2 asserted that Safety-2 met the requirements for 

contention admissibility in 10 C.F.R. §2.309(f)(1) and (2).  In support of their contention, they 

submitted the Declaration of Arnold Gundersen (“Gundersen Declaration”), which was based in 

large part on the Fairewinds Report, a document prepared by Mr. Gundersen in March 2010.18 

The Motion also attached a presentation on the Fairewinds Report made by Mr. Gundersen 

before the Advisory Committee on Reactor Safeguards (“ACRS”) Subcommittee on the 

Westinghouse AP1000 Design Control Document (“DCD”).19  Appellants also attached a portion 

of the transcript of the June 25, 2010 ACRS Subcommittee meeting, which contained Mr. 

Gundersen’s presentation.20  The Motion to Admit Safety-2 did not, however, address the record 

reopening standards of 10 C.F.R. § 2.326, or the late-filed contention standards of 10 C.F.R. § 

2.309(c)(1).  

In its Answer, SNC demonstrated that Appellants had failed to even address 10 C.F.R. §§ 

2.326 and 2.309(c); that Safety-2 does not satisfy the requirements of those regulations in any 

event; and that Safety-2 failed to satisfy the threshold contention admissibility requirements in 

10 C.F.R. § 2.309(f)(1).  In the Order on Safety-2, the ASLB concluded that Safety-2 failed to 

satisfy each of the above-referenced regulatory requirements, holding that the “request to admit a 

new contention fails to meet the applicable record reopening, nontimely intervention request 

                                                 
17 The ASLB also heard argument on the permissibility of Appellants’ late-filed reply brief.  
18 Post Accident AP1000 Containment Leakage: An Unreviewed Safety Issue (A Report by Arnold Gundersen), 
Fairewinds Associates, Inc. (March 26, 2010) (“Fairewinds Report”) (Exhibit 3 to the Motion to Admit Safety-2).  
The version of the Report submitted with the Motion to Admit Safety-2 is dated April 21, 2010.  However, 
originally, the Report was submitted with a date nearly a month earlier, March 26, 2010, by Appellants BREDL and 
GWAND.  See ADAMS Accession No. ML101230513. 
19 Exhibit 4 to the Motion to Admit Safety-2. 
20 Exhibit 5 to the Motion to Admit Safety-2. 
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submission, and new contention filing standards” and that Appellants’ “proposed contention 

SAFETY-2 fails to meet the applicable contention admission standards.”21   

On December 9, 2010, Appellants filed a notice of appeal of the Order on Safety-2 and its 

supporting brief, pursuant to 10 C.F.R. § 2.311,22 and a request for oral argument pursuant to 10 

C.F.R. § 2.343 (“Appeal”). 

STANDARD OF REVIEW

 “The Commission defers to a Board’s rulings on standing and contention admissibility in 

the absence of clear error or abuse of discretion.”23  Appeals which do not address the ASLB’s 

explanations underlying its ruling and simply repeat or add to previous claims are insufficient to 

show error.24  Likewise, appeals which “simply set[] forth what [the party] believes NRC policy 

ought to be” do not show ASLB error.25  “[G]eneral arguments [that] do not come to grips with 

the Board’s reasons for rejecting” a contention will not “revive a contention that lacks support in 

the law or facts.”26 

                                                 
21 Order on Safety-2, 2. 
22 SNC notes that under 10 C.F.R. § 2.311, the Appeal should have been filed with the Commission, rather than 
before the ASLB. 
23 Crow Butte Resources, Inc. (In Situ Leach Facility, Crawford, Nebraska), CLI-09-9, 69 NRC 331, 336 (2009); 
Dominion Nuclear Connecticut (Millstone Nuclear Power Station, Unit 3), CLI-08-17, 68 NRC 231, 234 (2008); 
Amergen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 64 NRC 111, 121 (2006) (“We 
give substantial deference to our Boards’ determinations on threshold issues, such as standing and contention 
admissibility.  We regularly affirm Board decisions on the admissibility of contentions where the appellant points to 
no error of law or abuse of discretion.”) (citations omitted). 
24 See PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), CLI-07-25, 66 NRC 101, 104 
(2007) (“The Commission defers to the Board’s rulings on admissibility of contentions, however, unless the appeal 
points to an error of law or abuse of discretion.  Here, Mr. Epstein largely ignores the Board’s thorough explanations 
of why the contentions are outside the scope of the proceeding, do not present an issue material to the findings the 
NRC must make in its review, or are factually unsupported. Instead, he simply repeats or adds to his previous 
claims.”) (citation omitted). 
 
25 Id. 
26 Dominion Nuclear Connecticut (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC 631, 639 
n.25 (2004) (citing generally Advanced Med. Sys. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 285, 
297 (1994) (“The appellant bears the responsibility of clearly identifying the errors in the decision below and 
ensuring that its brief contains sufficient information and cogent argument to alert the other parties and the 
Commission to the precise nature of and support for the appellant’s claims”)). 
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 Appellants’ brief on appeal does not even attempt to apply the foregoing standard to the 

ASLB’s findings.  In regard to those ASLB rulings that Appellants challenge, they appear to 

suggest on review that the Commission is obligated to conduct a  de novo review, citing a 

smattering of vague and largely irrelevant regulations.27  For example, Appellants first raise a 

general, unspecific reference to the Commission’s obligation under Sec. 103 of the Atomic 

Energy Act of 1956, as amended, 42 U.S.C. § 2133(d), not to issue a license where doing so 

“would be inimical to the common defense and security or to the health and safety of the public,” 

which in no way undermines or creates an exception to NRC’s contention admissibility 

requirements.28  Appellants then cite 10 C.F.R. § 50.34(a)(4), without any explanation of how 

that regulation applies to the admissibility of this contention in a Part 52 COLA proceeding.  

Next, Appellants turn to the requirement under NRC’s regulations implementing the National 

Environmental Policy Act (“NEPA”) that an Environmental Impact Statement for a nuclear 

power plant include a Severe Accident Mitigation Design Alternatives (“SAMDA”) analysis.  

Safety-2, however, is not and has never purported to be a NEPA contention, as evidenced by the 

fact that the Motion to Admit Safety-2 lacks any mention of NEPA or 10 C.F.R. Part 51, the 

Commission’s regulations implementing NEPA.29  In sum, Appellants’ appeal not only fails to 

articulate the correct standard for the Commission’s appellate review, but also provides no basis 

for reversal of the Order on Safety-2. 

                                                 
27 See Appeal, 16. 
28 Appeal, 4. 
29 Appellants also cite 40 C.F.R. § 1502.22(b)(1), which relates to incomplete or unavailable information in an 
Environmental Impact Statement prepared pursuant to NEPA.  This regulation was not cited in the Motion to Admit 
Safety-2, and Appellants fail to explain how it is relevant to their challenges to SNC’s FSAR. 
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SUMMARY of ARGUMENT

I. Statement of Issues on Appeal 

(1) Have the Appellants demonstrated that the ASLB’s conclusion that the Motion to 

Admit Safety-2 was untimely and lacked adequate support, thus Appellant failed to satisfy 10 

C.F.R. §§ 2.326 and 2.309(c)(1), clear error or an abuse of discretion? 

 (2) Have the Appellants demonstrated that the ASLB’s conclusion that the proposed 

contention Safety-2 failed to satisfy 10 C.F.R. § 2.309(f)(1)’s admissibility requirements clear 

error or abuse of discretion? 

II. Summary of SNC’s Argument in Opposition to Appeal 

The Motion to Admit Safety-2 did not address the procedural requirements applicable to 

late-filed contentions where the record of the underlying proceeding is closed, 10 C.F.R. §§ 

2.326 and 2.309(c)(1).  Appellants failed to provide the specific evidentiary basis for a showing 

under § 2.326(a) as required by § 2.326(b).  The ASLB applied these regulations to Safety-2 to 

the extent possible, notwithstanding these failures.  As required by controlling Commission 

precedent, the ASLB correctly concluded that Safety-2 was untimely under § 2.326(a)(1) 

because it should have been submitted, at the latest, in May 2010;30 the ASLB also correctly 

balanced the § 2.309(c)(1) factors, following applicable case law in finding that Safety-2’s 

untimeliness in combination with its tendency to broaden the issues in and delay the proceeding 

outweighed any factors in favor of admission.  The ASLB did not err by dismissing Safety-2 

under §§ 2.326 and 2.309(c)(1). 

 Furthermore, regardless of timeliness, Safety-2 is also not an admissible contention under 

the general admissibility standards in 10 C.F.R. § 2.309(f)(1).  Safety-2 is predominantly a 

                                                 
30 This date presumes that the Fairewinds Report was new information.  Whether or not the Fairewinds Report 
actually qualifies as new information was not an issue necessary for the ASLB to reach in order to make its findings, 
and the ASLB did not analyze it.  See Order on Safety-2, 23. 



 

 
8 

challenge to the AP1000 design; as the ASLB correctly held, and such generic issues are not 

properly resolved in individual licensing proceedings.  On appeal, Appellants fail to establish 

any error in the ASLB’s finding on this matter.  Appellants do not, moreover, counter the 

ASLB’s analysis that, to the extent Safety-2 is not a challenge to the AP1000 design, it 

challenges Commission regulations by attacking the efficacy of ASME Section XI standards, 

which are incorporated by reference into 10 C.FR. § 50.55a(b).  Accordingly, the ASLB properly 

rejected Safety-2 under § 2.309(f)(1).  In addition, because Appellants failed to challenge this 

basis for the ASLB’s rejection of Safety-2, their arguments as to the ASLB’s denial of the 

request to reopen the closed record in this proceeding are patently deficient. 

ARGUMENT

I. The ASLB Correctly Dismissed Safety-2 for Failing to Meet the Procedural 
Requirements Applicable to Late Contentions. 

The Order on Safety-2 correctly applied the applicable law, and explained three separate, 

independent procedural grounds for the dismissal of Safety-2.  Specifically, the ASLB concluded 

that: (i) Safety-2 failed to meet 10 C.F.R. § 2.326(a)(1)’s requirement for timeliness or, in the 

alternative, to raise an exceptionally grave issue; (ii) Safety-2 failed to meet § 2.326(a)(3)’s 

requirement for showing that a “materially different result would be or would have been likely 

had the newly proffered evidence been considered initially;” and (iii) the balancing factors 

required for a nontimely intervention petition under 10 C.F.R. § 2.309(c)(1) weighed in favor of 

dismissal of the contention.  
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A. NRC Regulations and Case Law Impose Strict Requirements for the 
Admission of Late-Filed Contentions Where the Record in the Proceeding is 
Closed.

1. NRC Regulations Governing Late-Filed Contentions Where the 
Record in the Proceeding is Closed 

 As correctly explained by the ASLB, Appellants are required to meet the standards in 10 

C.F.R. § 2.326(a), (b) and (d) to reopen the record.  As a threshold matter, 10 C.F.R. § 2.326(a) 

requires that a motion to reopen the record “will not be granted unless” it (1) is timely or presents 

“an exceptionally grave issue;” (2) “address[es] a significant safety or environmental issue;” and 

(3) “demonstrate[s] that a materially different result would be or would have been likely had the 

newly proffered evidence been considered initially.”31  A motion is due to be denied if it fails to 

satisfy any one of the three requirements.  In addition, under § 2.326(b), the Appellants are also 

required to address each of the criteria in § 2.326(a) with affidavits accompanying the motion.  

“The burden of satisfying the reopening requirements is a heavy one.”32  “Reopening the record 

is an ‘extraordinary action’ (51 Fed. Reg. 19,535, 19,538 (May 30, 1986)). The standards for 

reopening are strict and demanding.”33  

 Moreover, because the Appellants raised a “contention not previously in controversy 

among the parties,” they must also satisfy the requirements for nontimely contentions set forth in 

§ 2.309(c).34  The Commission’s “rules of practice make it clear that the reopening standards — 

as well as the late intervention standards — must be met when an entirely new issue is sought to 

                                                 
31 10 C.F.R. § 2.326(a).   
32 Amergen Energy Co. (License Renewal for Oyster Creek Nuclear Generating Station), CLI-08-28, 68 NRC 658, 
668-69 (2008).   
33 Amergen Energy Co. (License Renewal for Oyster Creek Nuclear Generating Station), LBP-08-12, 68 NRC 5, 15 
(2008), review denied CLI-08-28, 68 NRC 658.  Appellants incorrectly characterize §§ 2.309 and 2.326 as 
“contain[ing] many of the same criteria” and being basically equivalent.  Appeal, 9-10. 
34 10 C.F.R. § 2.326(d).   
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be introduced after the closing of the record.”35  Under § 2.309(c)(1), “good cause” is the most 

important factor in determining whether a nontimely contention ought to be admitted, and has 

been consistently interpreted to mean that a proposed new contention be based on information 

that was not previously available, and was timely submitted in light of that new information.36  

After “good cause,” seven other factors are balanced in determining whether to admit the 

contention, including “[t]he extent to which the requestor’s/petitioner’s participation will 

broaden the issues or delay the proceeding.”37   

  2. NRC Precedent on the Late-Filed Contention Regulations 

 In its recent decision in Dominion Nuclear Conn., Inc. (Millstone Power Station, Unit 

3),38 the Commission applied §§ 2.326 and 2.309(c)(1) to an effort to reopen a closed record and 

affirmed a licensing board order refusing to reopen the record and admit proposed contentions.  

The Commission specifically held that “the appropriate mechanism … to raise a new issue 

where, as here, the record of the proceeding had closed upon the Board's disposition of [the 

petitioner’s] original contentions was to address the reopening standards contemporaneously 

with a late-filed intervention petition, which must satisfy the standards for both contention 

                                                 
35 Dominion Nuclear Conn., Inc. (Millstone Power Station, Unit 3), CLI-09-05, 69 NRC 115, 124 (2009); Texas 
Util. Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-4, 37 NRC 156, 161 (1993) (“[I]n order 
to obtain a new hearing when the record has been closed, as in this case, a potential intervenor must satisfy both the 
late intervention and reopening criteria.”) (citation omitted). 
36 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 125-26 (citing Pacific Gas & Electric Co. (Diablo Canyon 
Power Plant Independent Spent Fuel Storage Installation), CLI-08-1, 67 NRC 1, 6 (2008); Texas Util. (Comanche 
Peak), CLI-93-4, 37 NRC at 164-65). 
37 10 C.F.R. § 2.309(c)(1)(vii).  The other six factors Appellants are required to address in their nontimely filing are:  
the nature of the requestor’s/petitioner’s right to be made a party to the proceeding; the nature and extent of the 
requestor’s/petitioner’s property, financial or other interest in the proceeding; the possible effect of any order that 
may be entered in the proceeding on the requestor’s/petitioner’s interest; the availability of other means to protect 
the requestor’s/petitioner’s interest; the extent to which the requestor’s/petitioner’s interests will be represented by 
existing parties; and the extent to which the requestor’s/petitioner’s participation may reasonably be expected to 
assist in developing a sound record.  § 2.309(c)(1).   
38 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC 115.  
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admissibility and late filing.”39  Recognizing that the Dominion decision is fatal to their 

arguments in favor of admission of the Safety-2, the Appellants attempt to avoid application of 

the § 2.326 standards by arguing that the ASLB’s reliance on Dominion “sets an unduly high 

standard for reopening a proceeding” and is distinguishable from this proceeding because there 

“petitioners ought [sic] to introduce new contentions after the ASLB had denied their initial 

petition and all of their contentions.”40  There is simply no support for this position in any NRC 

precedent, and Appellants cite none.  In fact, in Dominion, at the time the petitioners filed their 

request for a new contention, they at least had an appeal pending before the Commission 

regarding their petition to intervene filed earlier in that proceeding.41  In the present case, the 

only contention that was admitted in the proceeding was resolved on summary disposition in 

favor of SNC, and the deadline to seek review of the summary disposition expired months before 

the Motion to Admit Safety-2 was filed. Appellants’ purported distinction is specious.  

 In Dominion, the Commission affirmed the dismissal of a late-filed contention 

“concerning the temperature spikes in the hot legs of the reactor,” on timeliness grounds, with 

only a cursory discussion explaining why contention did not raise an exceptionally grave issue.42   

The Dominion contention, like Safety-2, dealt with a concern that could have been raised from 

information contained in the application, but the would-be intervenors in Dominion, as in this 

proceeding, attempted to link its timeliness to statements made in a later ACRS meeting.43  The 

                                                 
39 Id. at 124 (citation omitted); see also Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power 
Station), LBP-10-19, Docket No. 50-271-LR (Oct. 28, 2010), slip op. at 2 (“For the reasons stated below, the Board 
concludes that NEC’s motion founders on several of the initial criteria, i.e., 10 C.F.R. § 2.326(a)(1) and (3), and we 
therefore find it unnecessary to prolong this ruling by analyzing all of the others.”). 
40 Appeal, 10. 
41 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 117. 
42 Id. at 119, 124-25.  Dominion also rejected another late-filed contention regarding the adequacy of NRC Staff’s 
review. 
43 See also Entergy Vermont Yankee, LBP-10-19, slip op. at 24.  The Entergy board found that despite the existence 
of a new Inspection Report addressing the issue raised, the contention was not based on new information because it 
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Dominion board’s findings as to timeliness quoted below were specifically affirmed by the 

Commission and, of particular relevance here, applied to § 2.326(a)(1)’s timeliness standard and 

§ 2.309(c)(1)(i)’s good cause standard: 

The first ‘new’ contention raises concerns about the duration of temperature 
variations in the hot leg. Although discussed at the ACRS meeting, this is not 
new information merely because CCAM was not aware of it earlier. The fact 
that temperature spikes were observed, and that Dominion planned to implement a 
four-second filter to address the spikes, has been available since the original 
application for the power uprate.  If CCAM had a concern that Dominion 
omitted necessary information about the duration or amplitude of the spikes, or 
how the temperature variation associated with the spikes impacted the structural 
integrity of the reactor and attached piping, CCAM should have included that 
contention in its initial filing. The transcribed inquiry from the ACRS meeting 
regarding the duration of the spikes, which was quoted by CCAM’s 
declarant Gundersen, constitutes neither new nor materially different 
information...44 (emphasis added) 

The Dominion board rejected the contention without even analyzing whether it was 

“exceptionally grave” (as with Appellants here, that standard was not addressed when the hot leg 

contention was introduced).  On appeal, the Commission did not find any error, and disposed of 

any question that the contention presented an “exceptionally grave” issue  in a footnote.45 

B. The ASLB Correctly Concluded that Safety-2 Failed to meet 10 C.F.R. § 
2.326(a)(1)’s Requirement for Timeliness or, in the Alternative, Raising an 
Exceptionally Grave Issue.

As previously noted, Appellants did not address the § 2.326(a) standards in their Motion, 

and did not support the Motion to Admit Safety-2 with  specific, supporting affidavits addressing 

each of the reopening criteria as required by § 2.326(b).  The ASLB nonetheless considered 

statements made by Appellants in other contexts to analyze the Motion to Admit Safety-2 under 

§ 2.326 standards.  

                                                                                                                                                             
was not an “unexpected revelation,” but rather addressed a concern that had been present since the beginning of the 
proceeding. 
44 Memorandum and Order (Ruling on Motions to File New or Amended Contentions), Docket No. 50-423-OLA, 13 
(unpublished) (Oct. 27, 2008), affirmed Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 125, 126.  
45 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 125 n.51. 
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1. Timeliness 

As explained by the ASLB, whether Safety-2 was timely under 10 C.F.R. § 2.326(a)(1) 

depends on two questions, first “what/when was the ‘trigger’ that provided the footing for the 

new contention” and second, “was the motion seeking record reopening/contention admission 

filed timely after that ‘trigger’ event.”46 

Appellants’ argument that Safety-2 was timely is based solely on the observation of the 

ACRS Subcommittee Chairman that issues relating to inspections of the containment and 

containment coatings are within the scope of the COL, not within the scope of the DCD.47 Since 

it was submitted in March 2008, the COLA has described the containment and containment 

coatings inspection programs as licensee programs.48  Appellants argue that Chairman Ray’s 

observation constituted new information supporting the admission of a late filed contention 

because it was the last piece of the puzzle that made Appellants aware that the containment and 

containment coatings inspection “regime” could be challenged in the COLA proceeding.49  

 The Appellants’ argument is refuted by Commission regulations, the COLA, publicly 

available information, and ample, unequivocal Commission precedent.50  Chairman Ray’s 

observation merely reiterated a well-established principle of NRC procedure that the ACRS 

would address COLA issues in its meetings on the COLA, not in meetings on the DCD.  

Chairman Ray’s statement changed nothing with respect to the scope of the COLA adjudicatory 

proceeding or with respect issues that could have been raised in response to the Notice of 

Hearing on the COLA.  Conversely, AP1000 design issues are properly addressed only in the 

                                                 
46 Order on Safety-2, 23.  
47 Motion to Admit Safety-2, 3-4. 
48 10 C.F.R. § 52.79(a)(11) clearly demonstrates that 10 C.F.R § 50.55a programs, which include the ASME Section 
XI containment vessel inspection programs that are the subject of Safety-2, are within the scope of the COLA.  
49 See Appeal, 12, 14. 
50 SNC Answer, 11-16. 
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design certification rulemaking, and not before the ASLB.51  As demonstrated by SNC and NRC 

Staff in their answers, the last possible “trigger” for Safety-2 was the information contained in 

the Fairewinds Report, which in some cases had been publicly available for years, and the most 

recent examples had been available for several months prior to the submission of the proposed 

contention.52  The Appellants’ reliance on Chairman Ray’s statement represents a futile attempt 

to avoid coming to grips with the fact that their contention was not timely filed with reference to 

the information in the Fairewinds Report.  

The ASLB appropriately found that the issuance of the Fairewinds Report’s  in April 

2010, in which the Appellants - through their expert Mr. Gunderson - reviewed the same 

historical information upon which Safety-2 is based,53 was the last possible “trigger”-date for 

filing the new Contention.54  The ASLB found that the ACRS transcript cited by Joint 

Intervenors was “irrelevant,” because “Joint Intervenors have an ongoing, independent 

responsibility to identify and interpose issues into this proceeding on a timely basis.”55  The 

ASLB found that Appellants “chose in April 2010 to present their…concerns to the ACRS 

without, as they could have, also seeking to introduce them into this proceeding for consideration 

                                                 
51 Progress Energy Carolinas, Inc.  (Shearon Harris Nuclear Power Plant, Units 2 and 3), CLI-08-15, 68 NRC 1, 4 
(2008). 
52 See SNC Answer, 15; NRC Answer, 11. The underlying issue of containment integrity, containment design, and a 
commitment that COL applicants would provide a coatings monitoring program was addressed as far back as 2003, 
in publicly available interactions between Westinghouse and the NRC Staff.  See SNC Answer, 14. 
53 The Fairewinds Report collects and discusses instances in which containment corrosion was discovered in 
operating plants over a several year period preceding April of 2010.  Information regarding each of those anecdotal 
instances was previously publicly available and most were available during the initial period for filing contentions 
on the SNC COLA in November-December of 2008.  See SNC Answer, 15. 
54 Order on Safety-2, 23.  In contrast to Appellants’ assertion on page 12-13 of the Appeal, the ASLB essentially 
gave Appellants the benefit of the doubt by using the Fairewinds Report as the trigger for timeliness.  As to 
Appellants’ reference to NRC Information Notice No. 2010-12, the ASLB correctly noted that this staff statement 
does not control when “Joint Intervenors reasonably should have realized that a litigable issue existed.”  Order on 
Safety-2, 24 n.14.  See also Entergy Vermont Yankee, LBP-10-19, slip op. at 23-24. 
55 Id. at 24. 
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as to whether they constituted an appropriate subject for further litigation.”56  Appellants offer 

nothing in response  but cursory statements and no specific assertion of ASLB error.57   

Although Appellants claim that the ASLB would require that Mr. Gundersen be 

“prescient on what the ACRS’s position would be on the issue,”58 the ASLB’s holding was based 

on Appellants’ independent responsibility to identify issues, based on public information like the 

Commission’s regulations, the COLA, and the information in the Fairewinds Report. Appellants 

offer no credible explanation why Safety-2 could not have been submitted in the COLA 

proceeding during the sixty days after the Notice of Hearing in 2008.  As the Commission stated 

in Dominion,  information “is not new information merely because [Petitioner] was not aware of 

it earlier.”59  Dominion and the cases following it show that, where, as here, the information 

underlying the concern has been available from the outset, additional discussion60 or even related 

information that is new61 is not enough to allow a late contention on the underlying concern.    

In the recent Northern States Power decision, the Commission rejected a late-failed 

contention as untimely in the face of a nearly identical “puzzle” theory.62  Appellants’ attempt to 

rely on the ACRS transcript as a piece of the “puzzle” is thus directly contrary to Commission 

precedent and the ASLB rightfully refused to find Appellants belated submission of Safety-2 

timely under this theory.  The transcript does not contain any new information upon which 

                                                 
56 Id. 
57 Appeal, 12. 
58 Id. at 13. 
59 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 126.
60 Id. at 125 (“As noted by the Board, information regarding the duration of temperature variations in the hot leg was 
available in the initial application, and could have been raised in CCAM's initial filing[.]”). 
61 See also Entergy Vermont Yankee, LBP-10-19, slip op. at 24 (“Contention 7 is based on information that has been 
available since the beginning of this proceeding (e.g., the AMP and NRC and Industry concerns associated with the 
wetting or submergence of safety related electrical cables) and the motion to reopen is not timely under 10 C.F.R. § 
2.326(a)(1).”). 
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Safety-2 is based, nor did it provide “the final ‘piece of the puzzle’ that allowed [Appellants] to 

formulate an admissible contention.”63  Based on Northern States Power, in order to be 

considered a piece of the puzzle, Chairman Ray’s statement could not just restate existing 

information, it must “articulate[] a reasonably apparent foundation for” and “provide support 

for” Safety-2.64  The Gundersen Declaration relied on by Appellants does not even mention 

Chairman Ray’s statement, or rely on the ACRS meeting in any way to support any conclusion.  

Rather, Mr. Gundersen refers to information in SNC’s FSAR (available since at least December 

2009),65 information in the AP1000 DCD (available since at least May 2007 with the submission 

of Rev. 16), and historical industry information (the most recent of which was available since 

April 2009).66 

What the Appellants are really asking is for the Commission to simply grant them a pass 

for not filing Safety-2 in a timely manner because they incorrectly “assumed that matters related 

to containment corrosion and containment coating degradation would be addressed by the ACRS 

in its generic review of the AP1000,” and so failed to raise the issue in this proceeding.67  They 

have shown no error in the ASLB’s finding that they could have framed Safety-2 based on the 

                                                                                                                                                             
62 Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), CLI-10-27, 72 NRC __, (slip 
op. at 14-15) (Sept. 30, 2010) (rejecting timeliness argument where purported new information simply compiled 
previously available information). 
63 Id.  To the extent Appellants argue that Chairman Ray’s statement suggests that the containment inspection 
programs were somehow being converted from a generic design certification issue to be addressed in the rulemaking 
context, into a COLA-specific issued properly to be challenged before the ASLB, Appellants are, as noted 
previously, mistaken to the content of Chairman Ray’s statement. Moreover, even if a statement such as alleged by 
Appellants’ had been made, NRC regulations, not the ACRS, define the scope of the COLA and DCD proceedings.  
Those regulations clearly make ISI inspection programs a COLA issue and standard design features a DCD issue. 
64 Id. at 15. 
65 FSAR Revision 2, which was transmitted to the NRC on December 11, 2009, provides that “coating system 
inspection and monitoring requirements for the Service level II coatings used in site containment will be performed 
in accordance with a program based on ASTM D5144…and the guidance of ASTM D5163.”  ND-09-2001, 
“Southern Nuclear Operating Company Vogtle Electric Generating Plant Units 3 and 4 Combined License 
Application Submittal No. 5”, Docket Nos. 52-025, 52-026, Letter from Charles R. Pierce (Dec. 11, 2009). 
66 For a more detailed analysis of the historical availability of information relied on for Safety-2, see SNC Answer, 
15. 
67 Motion to Admit Safety-2, 6. 
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Fairewinds Report by at least May of 2010.  In fact, under Northern States Power, the 

Fairewinds Reports itself likely does not qualify as the basis for a new contention, since it 

“merely compiled and organized certain pre-existing information,” and Appellants have certainly 

failed to justify Chairman Ray’s statement as such a basis.68  The ASLB’s holding that Safety-2 

was untimely under § 2.326(a)(1) was correct.  

 2. Safety-2 Does Not Present an “Exceptionally Grave Issue” 

Under 10 C.F.R. § 2.326(a)(1), where the motion to reopen is untimely, an “exceptionally 

grave issue may be considered in the discretion of the presiding officer.”  Again, Appellants 

offered no affidavit or other evidence with their Motion to Admit Safety-2 which discussed the 

“exceptionally grave issue” standard.  On reply, rather than offer citations to specific portions of 

the Gundersen Declaration and/or other exhibits explaining how their evidence could meet this 

standard, the entirety of Appellants’ analysis of this factor was one conclusory sentence.69 

As SNC previously explained, Safety-2 is, at its core, a long-term maintenance issue that 

does not pose any immediate threat of harm.  “Exceptionally grave” is a very high threshold, as 

noted by the ASLB.70  The ASLBs characterization of the meaning of “exceptionally grave” is 

consistent with the Commission’s statement that it “anticipates that this exception will be granted 

rarely and only in truly extraordinary circumstances.”71  Safety-2 does not rise to the level of a 

threat of immediate, catastrophic impacts that have been held are necessary in order to support a 

finding that an issue is “exceptionally grave.” Commission decisions have summarily held that 

similar issues, such as concerns with the secondary restoration goal for uranium in groundwater 

                                                 
68 Northern States Power, slip op. at 14. 
69 Reply, 13. 
70 Order on Safety-2, 25. 
71 Criteria for Reopening Records In Formal Licensing Proceedings, 51 Fed. Reg. 19,535, 19,536 (May 30, 1986). 
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and temperature spikes in the hot legs of the reactor, do not to qualify as “exceptionally grave.”72  

Appellants support for Safety-2 concedes that containment corrosion issues have a “long history” 

and have occurred over “the last several decades”— the context of their own anecdotal evidence 

demonstrates that those issues have been managed without endangering public health and 

safety.73  The nature of the alleged potential problem as a manageable maintenance issue 

contrasts sharply with a sort of sudden, uncontrollable event that has been found “exceptionally 

grave” – namely a terrorist attack involving unknown enemies crashing an airplane into the 

plant.74 

The ASLB found that Safety-2 did not meet the “exceptionally grave” standard because, 

although containment leakage is a concern, “the degree to which the information regarding 

current containment coating and inspection issues utilized in support of the [Fairewinds Report] 

has any applicability to the AP1000 containment is far from clear, and certainly not compelling 

enough for us to consider this a matter that is ‘exceptionally grave’ within the meaning of section 

2.326(a)(1).”75  The portion of the oral argument transcript cited by the ASLB reveals that 

Appellants just assume a problem with the AP1000 will exist based on historical problems 

associated with existing reactors, without any analysis of why anecdotal evidence from reactors 

of different designs, different ages, and which have been subject over time to different inspection 

                                                 
72 Compare, e.g., Hydro Resources, Inc., CLI-00-12, 52 NRC 1, 4 (2000) (rejecting exceptionally grave claim for a 
contention regarding the secondary restoration goal for uranium in groundwater because it did “not raise immediate 
safety concerns and is unlikely even in the long term to have safety significance”) and Dominion Nuclear 
(Millstone), 69 NRC at 125 n.51 (rejecting exceptionally grave claim for a contention concerning temperature spikes 
in the hot legs of the reactor because “CCAM’s expert, Mr. Gundersen, does not explain how the temperature spikes 
present an ‘exceptionally grave’ safety or environmental issue”), with Dominion Nuclear Connecticut, Inc. 
(Millstone Nuclear Power Station, Unit No. 3; Facility Operating License NPF-49), LBP-02-05, 55 NRC 131, 140 
(2002) (finding a contention based on the risk of terrorist attack “exceptionally grave” for purposes of reopening the 
record). 
73 Gundersen Declaration, at ¶ 17. 
74 See Dominion Nuclear (Facility Operating License NPF-49), LBP-02-05, 55 NRC at 140. It is worth noting that 
at the time this decision was published near in time to the September 11, 2001 terrorist attacks, before the 
Commission had thoroughly examined how such attacks should be considering in licensing proceedings. 
75 Order on Safety-2, 25. 
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practices, provides a reasonable basis for believing the same problems are likely at Vogtle Units 

3 and 4.76   

On appeal, Appellants offer nothing to indicate that the ASLB ruling was clear error, 

instead merely reiterating the same conclusory statements made to the ASLB regarding the 

severity of the hypothetical accident theorized by Mr. Gunderson in his affidavit.77  Appellants’ 

statements regarding the “extremely grave” nature of their contention do not even approach the 

kind of analysis necessary to show that the ASLB abused its discretion here,78 especially in light 

of the fact that they failed to offer the support for their argument required by § 2.326(b).79  The 

ASLB’s finding, much like the findings in Hydro Resources, Dominion, and Entergy, concluded 

that the issue was not exceptionally grave because Appellants had not proffered adequate 

evidence to demonstrate any particularized, imminent threat of harm.80   

                                                 
76 Transcript of Hearing, So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), Docket Nos. 
52-025-COL and 52-026-COL (Oct. 19, 2010), 115-16.  Notably, it was not until September 2001 that inspection 
programs were required to conform to ASME Boiler & Pressure Vessel Code XI, Subsection IWE.  See Codes and 
Standards for Nuclear Power Plants; Subsection IWE and Subsection IWL, 61 Fed. Reg. 41,303 (Aug. 8, 1996) (10 
C.F.R. § 50.55a(g)(4)).  The final rule was implemented to “provide specific guidance on how to perform the 
necessary containment examinations” and to correct the “lack of guidance [that] has resulted in a large variation 
with regard to the performance and the effectiveness of licensee containment examination programs” resulting in a 
“significant level of degradation” to some containment structures “that was not detected by these programs.”  Id. at 
41,303-04.  The final rule noted that “[t]here have been 32 reported occurrences of corrosion in metal containments 
and the liners of concrete containments.”  Id. at 41,303.  This is the same number of occurrences cited in the 
Fairewinds Report on page 6, in turn citing the Naus & Graves study presented at a conference in 2001.  Similarly, 
coatings inspection programs have become more standardized and rigorous in just the last decade following the 
ECCS suction issues noted in Generic Safety Issue 191 and Generic Letter 97-04, Assurance of Sufficient Net 
Positive Suction Head for Emergency Core Cooling and Containment Heat Removal Pumps (October 7, 1997).  The 
revisions to Regulatory Guide 1.54 (1973, then 2000 and 2010), and to the ASTM standards that it recommends, are 
evidence of the increased industry attention to coatings inspections in recent years. 
77 See Appeal, 12 (citing the Order on Safety-2, 25, where the ASLB was discussing § 2.326(a)(3), the likelihood of 
a materially different result – not the exceptionally grave standard); see also id. at 14-15. 
78 Appeal, 14-15. 
79 Additionally, the danger they cite is a release 25 times the design basis leak rate.  Such a challenge beyond the 
design basis cannot support the admission of a contention.  See infra note 114. 
80 See Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 125 n.51 (“In addition, CCAM's expert, Mr. 
Gundersen, does not explain how the temperature spikes present an ‘exceptionally grave’ safety or environmental 
issue, and we find nothing in the August 27 Motion that indicates such an issue associated with the proposed ‘hot 
leg’ contention.”); Entergy Vermont Yankee, LBP-10-19, slip op. at 24 n.20 (“While the Board declines to determine 
whether NEC has established that the issues raised in Contention 7 are ‘significant,’ exceptional gravity is a much 
higher threshold.  We have no doubt in concluding that NEC has failed to show that the issues raised in Contention 7 
are ‘exceptionally grave.’”). 
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Also significant, Appellants offer not even one citation to any legal authority supporting 

their claim that Safety-2 constitutes an “exceptionally grave” issue.  The ASLB correctly held 

that Safety-2 was not “exceptionally grave” within the meaning of § 2.326(a)(1).  

C.  The ASLB Correctly Held that Safety-2 Failed to Meet 10 C.F.R. § 
2.326(a)(3)’s Requirement to Demonstrate that a Materially Different Result 
Would Have Been Likely Had the Information Been Considered Initially. 

Appellants have failed to offer any specific analysis as to why a materially different result 

would have been likely had the Motion to Admit Safety-2 been considered initially, as § 

2.326(a)(3) requires.  After ignoring this issue in the Motion to Admit Safety-2 and failing to 

provide a supporting affidavit in accordance with § 2.326(b), Appellants attempted to salvage the 

issue in their Reply brief before the ASLB by arguing the standard was satisfied with yet another 

conclusory statement.81 

The ASLB found, however, that the purported evidence accompanying Safety-2 did not 

provide “any information that would suggest Joint Intervenors’ alleged concern regarding the 

AP1000 design has any particular significance for the proposed Vogtle units that would merit 

resolution in this adjudicatory proceeding.”82  The ASLB correctly noted that Appellants’ 

“essentially unsupported and unexplained allusions in [their] reply pleading, and by [their] 

counsel as part of the reply during the oral argument, to such factors as the hot, humid nature of 

the Georgia climate, salinity, and human factors,” were “wholly insufficient” to show that a 

materially different result was likely.83  “The Joint Intervenors disagree” with this ASLB finding, 

but utterly fail to demonstrate that it is clear error or an abuse of discretion.84  In fact, the 

ASLB’s finding is consistent with Commission precedent that the § 2.326(a)(3) burden is 

                                                 
81 Reply, 13. 
82 Order on Safety-2, 25 (emphasis added). 
83 Id. at 25-26. 
84 Appeal, 12. 
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“deliberately heavy and deliberately placed on the party seeking reopening” and that “[b]are 

assertions and speculation … do not supply the requisite support.”85 

 D. The ASLB Correctly Held that the Admission of Safety-2 was Not Justified 
by a Weighing of the 10 C.F.R. § 2.309(c)(1) Balancing Factors Applicable to 
a Nontimely Intervention Petition. 

Appellants did not address the § 2.309(c)(1) balancing factors in their Motion to Admit 

Safety-2.  SNC argued in its Answer that the factor given the most weight, “good cause” under § 

2.309(c)(1)(i), was not satisfied since the Motion to Admit Safety-2 was untimely relevant to the 

availability of any new information.86  SNC also argued that the § 2.309(c)(1)(vii) factor, the 

potential for broadening the issues in and delaying the proceeding, weighed heavily against 

admitting Safety-2 because “[t]he proposed new contention delves into an entirely new subject 

matter, heretofore unaddressed in the context of the Vogtle Units 3 and 4 contested proceeding, 

and so, if permitted, would essentially require that the contested proceeding begin all over again, 

with new procedural orders, new mandatory disclosures, and the involvement of different experts 

and personnel.”87  In Reply, Appellants principally argued that “good cause” was shown because 

of the observation of the ACRS Subcommittee Chairman that containment inspections were a 

COLA issue.88 

The ASLB agreed that good cause did not exist because Safety-2 was untimely, for the 

same reasons set forth in regard to its ruling on timeliness under § 2.326(a)(1).  The ASLB 

emphasized that the reopening timeliness analysis was dispositive as to good cause under § 

2.309(c)(1)(i), “particularly given that the delay in filing, albeit only three months, comes in the 

                                                 
85 Amergen Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating Station), CLI-08-28, 68 NRC 
658, 674 (2008). 
86 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 125-26 (finding no good cause because contention was not 
based on new information). 
87 SNC Answer, 17 (citing Texas Util. (Comanche Peak), CLI-93-4, 37 NRC at 167). 
88 Reply, 10. 
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latter portion of this proceeding.”89  As required by Dominion and other well-established 

precedent, the ASLB weighed the “good cause” factor the most heavily, although it considered 

each of the eight factors listed in § 2.309(c)(1).90  The ASLB found that factor (vii) weighed 

against acceptance as “clearly broadening the issues in the contested portion of this 

proceeding…as well as potentially delaying the proceeding while that matter is fully litigated.”91 

Appellants do not directly assert error with respect to the ASLB’s conclusion on 

balancing the § 2.309(c)(1) factors.  They do, however, mischaracterize the Order on Safety-2 as 

holding that its finding as to timeliness “outweighs all other factors” under (c)(1).92  That is 

demonstrably untrue, as the ASLB in fact found that both timeliness (under the “good cause” 

factor”) and the (c)(1)(vii) factor regarding broadening and delaying the proceeding “in 

combination” led to the conclusion that the full balancing weighed against admitting Safety-2.93  

On appeal, Appellants offer no citation to anything in the record indicating that the ASLB’s 

conclusion as to factor (vii) was an abuse of discretion, nor do they offer any analysis as to why 

factors (v)-(vi) and (viii) should have outweighed factors (i) and (vii).  Accordingly, this basis 

for the ASLB’s rejection of Safety-2 remains unchallenged, and thus the ASLB’s denial of the 

motion to reopen should be affirmed.94 

                                                 
89 Order on Safety-2, 28 (citing Wash. Pub. Power Supply Sys. (WPPSS Nuclear Project No. 3), ALAB-747, 18 
NRC 1167, 1173 (1983)). 
90 Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 125-26 (citing Pacific Gas & Electric Co. (Diablo Canyon 
Power Plant Independent Spent Fuel Storage Installation), CLI-08-1, 67 NRC 1, 6 (2008); Texas Util. (Comanche 
Peak), CLI-93-4, 37 NRC at 164-65 ). 
91 Order on Safety-2, 29. 
92 Appeal, 13. 
93 Order on Safety-2, 29-30. 
94 If the analysis were performed under 10 C.F.R. § 2.309(f)(2), then the contention must still be dismissed as 
untimely.  The ASLB held that the (f)(2)(iii) requirement that the new contention be “submitted in a timely fashion 
based on the availability of the subsequent information” was not met for the same reasons that timeliness under § 
2.326(a)(1) was not met.  As discussed by SNC above, Appellants have failed to show error in the ASLB’s finding 
as to timeliness, and therefore have failed to show error in the ASLB’s rejection of Safety-2 under § 2.309(f)(2). 
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II. The Board Correctly Found Safety-2 Inadmissible Under the General Requirements 
for Contention Admissibility. 

The ASLB independently held that Safety-2 failed to meet the basic admissibility 

requirements of 10 C.F.R. § 2.309(f)(1) in that it was based on a challenge to NRC regulations or 

pending rulemakings and was not adequately supported.  Contrary to Appellants assertion that 

“even though the ASLB dismissed the contention on procedural grounds, the ASLB found in 

essence the proposed contention had merit,”95 the ASLB found that the contention “amounts to 

no more than an improper challenge to the AP1000 standard design and NRC inspection-related 

regulations as well as a redundant affirmation of established maintenance methodology.”96 

Appellants do not challenge the ASLB’s rejection of  Safety-2 on the ground that it challenges an 

NRC regulation which justifies dismissal of the contention independent of any consideration of 

timeliness or reopening a closed record.  Accordingly Appellants’ arguments on appeal relative 

to timeliness and reopening standards are moot.97    

 A. NRC Regulations Governing Contention Admissibility 

Regardless of the timing of a new contention and in addition to the procedural 

requirements applicable to reopening the record and late-filed contentions, any proposed 

contention must comply with the admissibility requirements of § 2.309(f)(1).  This regulation 

requires that Appellants: “[d]emonstrate that the issue raised in the contention is within the scope 

                                                 
95 Appeal, 7.  Appellants’  statement is an obvious mischaracterization of the Order on Safety-2. In footnote 28, the 
ASLB was discussing “a quandary pertaining to the admissibility of COL inspection-related contentions.”  The 
ASLB did not state that Safety-2 had merit, or even hint at same.   
96 Order on Safety-2, 33. 
97 Advanced Med. Sys. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 285, 297 (1994) (“The 
appellant bears the responsibility of clearly identifying the errors in the decision below and ensuring that its brief 
contains sufficient information and cogent argument to alert the other parties and the Commission to the precise 
nature of and support for the appellant’s claims”); see also Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 
119-24 (“To prevail, CCAM must show that it presented the Board an adequately supported, admissible contention. 
CCAM must also justify its late filing. Finally, CCAM must demonstrate sufficient cause for reopening a closed 
record - a standard that it refused to address before the Board. CCAM has done none of these.”; “Even had CCAM's 
contentions passed muster under 10 C.F.R. § 2.309(f)(1), its motion would still fail for failing to address, let alone 
meet, our reopening standards.”). 
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of the proceeding;”  raise an issue “in the contention [] material to the findings the NRC must 

make to support” the issuance of SNC’s COLA; “provide sufficient information to show that a 

genuine dispute exists with the applicant/licensee on a material issue of law or fact;” “[p]rovide a 

specific statement of the issue of law or fact to be raised or controverted;” “[p]rovide a brief 

explanation of the basis for the contention;” and “[p]rovide a concise statement of the alleged 

facts or expert opinions which support the requestor’s/petitioner’s position on the issue and on 

which the petitioner intends to rely at hearing.”  In addition to the listed factors in 10 C.F.R. § 

2.309(f)(1), longstanding NRC precedent holds that: 

[A] contention that attacks a Commission rule, or which seeks to litigate a matter 
that is, or clearly is about to become, the subject of a rulemaking, is inadmissible. 
See 10 C.F.R. § 2.335(a); Potomac Elec. Power Co. (Douglas Point Nuclear 
Generating Station, Units 1 & 2), ALAB-218, 8 AEC 79, 85, 89 (1974). This 
includes contentions that advocate stricter requirements than agency rules impose 
or that otherwise seek to litigate a generic determination established by a 
Commission rulemaking. The same is true relative to a contention that challenges 
applicable statutory requirements or the basic structure of the agency's regulatory 
process. See, e.g., Philadelphia Elec. Co. (Peach Bottom Atomic Power Station, 
Units 2 & 3), ALAB-216, 8 AEC 13, 20, aff'd in part on other grounds, CLI-74-
32, 8 AEC 217 (1974). By the same token, a contention that simply states the 
petitioner's views about what regulatory policy should be does not present a 
litigable issue. See id. at 20-21 & n.33.98 

B. The ASLB Correctly Held that Safety-2 Failed to Meet the Standards 
Governing Contention Admissibility in 10 C.F.R. § 2.309(f)(1) Because It 
Improperly Challenged the AP1000 Design and NRC Regulations. 

SNC argued that Safety-2 failed as an impermissible challenge to NRC regulations and as 

a AP1000 design issue that should be resolved in the DCD proceeding.99  Appellants cannot 

sidestep the ASLB’s ruling, on the merits, that Safety-2 fails to meet the § 2.309(f)(1) criteria.  

                                                 
98 Order on Safety-2, 32 (citing also Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), 
LBP-01-6, 53 NRC 138, 159 (2001); Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), 
LBP-93-1, 37 NRC 5, 29-30 (1993); Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), LBP-82-106, 16 NRC 
1649, 1656 (1982); see also Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 251 
(1996); Ariz. Pub. Serv. Co. (Palo Verde Nuclear Generating Station, Units 1, 2, & 3), LBP-91-19, 33 NRC 397, 
410, aff'd in part and rev'd in part on other grounds, CLI-91-12, 34 NRC 149 (1991)). 
99 SNC Answer, 6-10. 
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 1. Improper Challenge to the AP1000 DCD 

The bulk of the Gundersen Declaration submitted in support of Safety-2 concerns 

Appellants’ objections to the AP1000 design. To emphasize this point, Appellants state that “Mr. 

Gundersen’s declaration and supporting materials show that the COLA does not satisfy the 

requirements of General Design Criterion 53” which requires that the reactor containment “be 

designed to permit” inspection, surveillance, and testing.100  By definition, this challenge is to the 

AP1000 design, which must be raised in the AP1000 DCD proceeding.101  Appellants essentially 

concede that Safety-2 is essentially a challenge to the AP1000 design.102   

With the exception of arguments challenging Commission regulations relative to 

containment inspections, Safety-2 is  clearly a challenge to the AP1000 design.  For example, the 

only NRC regulations cited in Safety-2 as the regulatory bases for the contention are 10 C.F.R. 

Part 50, Appendix A, GDC 53, and the site boundary dose limits which are analyzed in the 

AP1000 DCD.103  The Appeal does not, and indeed cannot, demonstrate error in the ASLB’s 

determination that Safety-2 is primarily a challenge to the AP1000 standard design, and is not 

litigable in a COLA proceeding:   

A specific provision of Part 52 [10 C.F.R. § 52.55(c)], however, allows applicants 
to reference a certified design that has been docketed but not approved, and 
Petitioners may not challenge Commission regulations in licensing proceedings. 

                                                 
100 Motion to Admit Safety-2, 5-6.   
101 Progress (Shearon Harris), CLI-08-15, 68 NRC at 4.  
102 Appeal, 6 (“Because of a fundamentally flawed design in the COLA compounded by Vogtle specific inadequate 
procedures for inspection and coating, it is clear that the proposed reactors cannot operate safely, and protect public 
health and the environment, under the scenario offered by the Joint Intervenors.”). 
103 Compliance with the site boundary dose limits is also a design issue, with the exception of showing that the 
meteorological conditions at the Vogtle site — as expressed in its atmospheric dispersion values (�/Q) — are 
bounded by the atmospheric dispersion values (�/Q) used in the dose model that supports the certified design.  The 
fact that the certified design meets the applicable offsite dose limits with its assumed dispersion values is shown in 
DCD Table 15.6.5-3.  The assumed design dispersion values are given in DCD Table 15A-5.  The Vogtle site 
dispersion values are shown to be bounded by the design values in FSAR Table 2.0-201.  Thus, unless Appellants 
are challenging the selection of the Vogtle atmospheric dispersion values — which they are not — their challenge 
with regard to site boundary dose limits is a challenge to the certified design. 
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… The Commission discussed this very situation in its Final Policy Statement on 
the Conduct of New Reactor Licensing Proceedings.104  In that policy statement 
the Commission stated that issues concerning a design certification application 
should be resolved in the design certification rulemaking and not in a COL 
proceeding.105 

 
As illustrated by the Commission’s position in Progress and by long-established precedent 

barring challenges to pending as well as final rulemakings, it is clear that Appellants’ challenge 

to the AP1000 design is not admissible in this proceeding, but is suited for generic 

determination:   

Our consideration in adjudicatory proceedings of issues presently to be taken up 
by the Commission in rulemaking would be, to say the least, a wasteful 
duplication of effort.  In short … licensing boards should not accept in individual 
license proceedings contentions which are (or are about to become) the subject of 
general rulemaking by the Commission.106   

Thus, as stated in Progress, such a contention challenging pending Commission rulemakings are 

only to be admitted in individual licensing proceedings where they are otherwise admissible.107  

Here, the ASLB did not find Safety-2 otherwise admissible, and, as such, the ASLB correctly 

refused to admit it on the basis of its generic challenges to the AP1000 design.108 

   2. Improper Challenge to the Commission’s Regulations 

The Motion to Admit Safety-2 does not assert, and Mr. Gundersen’s Declaration does not 

suggest, that the inspection regime proposed by SNC in the FSAR fails to satisfy NRC’s 

requirements.  Rather the crux of Safety-2 is that the ASME Boiler & Pressure Vessel Code 

Section XI inspection program is inadequate.109  The ASME Section XI inspection program is 

                                                 
104 73 Fed. Reg. 20,963 (April 17, 2008). 
105 Progress (Shearon Harris), CLI-08-15, 68 NRC at 3- 4.  
106 Potomac Elec. Power Co. (Douglas Point Nuclear Generating Station, Units 1 & 2), ALAB-218, 8 AEC at 89.
107 Progress (Shearon Harris), CLI-08-15, 68 NRC at 4.  
108 To be clear, the ASLB did not conclude that the challenge to the AP1000 design had merit, and in fact, held that 
the evidence submitted by Appellants about existing reactors was not shown to have any connection to the new 
AP1000 reactors.  See supra Section I.C. of the Argument. 
109 Gundersen Declaration, at ¶¶ 27.2, 32, 34.3, and 39. 
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mandated under NRC regulations.  Under 10 C.F.R. § 50.55a, licensees with COLs are required 

to comply with 10 C.F.R. § 50.55a(g), which requires that components be inspected consistent 

with the requirements of ASME Section XI.110  10 C.F.R. § 50.55a is applicable to the Vogtle 3 

and 4 COLA through 10 C.F.R. § 52.79(a)(11).111 Although Mr. Gundersen makes passing 

reference to ASTM standards, his reference to the Fairewinds Report does not support any 

criticism of those standards.  Neither does the Gundersen Declaration contain any analysis or 

provide any specific reason why those standards are inadequate.112   

At bottom, the sole premise of Safety-2 relative to issues within the scope of the COLA is 

that the applicable NRC inspection requirements themselves are inadequate, to-wit:  “the use of 

ASME inspections to monitor containment integrity is a wholly inadequate methodology.”113  

Basically, Appellants argue that the NRC’s regulations requiring ASME Boiler & Pressure 

Vessel Code Section XI inspections result in an unacceptable probability of containment failure 

from corrosion.114  Accordingly, SNC and NRC Staff argued before the ASLB that a contention 

attacking the adequacy and efficacy of NRC regulations is not admissible; the proper procedural 

vehicle for Appellants to raise a concern about NRC’s regulations is a petition for rulemaking 

under 10 C.F.R. § 2.802. 

                                                 
110 10 C.F.R. § 50.55a(g) requires employing the standards incorporated by § 50.55a(b), including “Sections III and 
XI of the ASME Boiler and Pressure Vessel Code for Operation and Maintenance of Nuclear Power Plants ….”  § 
50.55a(g)(4) requires Class MC components to be examined using ASME Section XI.  The containment is Class MC 
as specified in DCD Rev. 16 Table 3.2-3.  
111 10 C.F.R. § 52.79(a)(11) calls for “[a] description of the program(s) and their implementation, necessary to 
ensure that systems and components meet the requirements of the ASME Boiler and Pressure Vessel Code and the 
ASME Code for Operation and Maintenance of Nuclear Power Plants in accordance with 50.55a of this chapter.”  
112 See Gundersen Declaration, at ¶¶ 40-41. 
113 Gundersen Declaration, at ¶ 27.2. 
114 Appellants actually base their ultimate allegation regarding site boundary dose on a release 25 times in excess of 
the design basis leak rate.  Appeal, 5.  Such a beyond design-basis event cannot be the basis for an admissible 
contention.  See, e.g., Progress Energy Carolina, Inc. (Shearon Harris Nuclear Power Plant, Units 2 and 3), CLI-10-
09, 71 NRC __ (Mar. 11, 2010) (slip op. at 13-14) (upholding the Board’s finding that the contention was 
inadmissible as an impermissible challenge to Commission regulations because it challenged the “one fire 
assumption” in the AP1000 certified design found in 10 C.F.R. Part 52, Appendix D). 
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The ASLB concluded likewise, that Safety-2’s challenge to the ASME section XI 

requirements was an inadmissible challenge to NRC regulations.115  The ASLB also correctly 

characterized the unformed challenge to the ASTM standards “[a]s a secondary matter,” and 

ultimately found this argument “that the ASTM coating standards fail because there is a lack of 

assurance that no coating defect will develop” “fail[ed] to mount a specific challenge to the 

containment coating application and maintenance requirements that would be applicable to the 

proposed Vogtle units” and so did not “present a genuine dispute with SNC’s COLA so as to 

warrant contention Safety-2’s admission.”116 

On appeal, Appellants do not even mention the ASLB’s conclusion in this regard or 

contend that the ASLB erred in finding that Safety-2 impermissibly challenged NRC regulations 

requiring ASME section XI requirements.  Nor did the Appeal specifically mention the ASTM 

coating standards (and certainly proffered no analysis as to how the ASLB may have erred in 

concluding they did not present a genuine dispute).  The weight of authority clearly supports the 

ASLB’s holding that Safety-2 is inadmissible under § 2.309(f)(1).  Moreover, the Appellants 

failure to challenge the ASLB’s determination that Safety-2 impermissibly challenges 

Commission regulations renders their arguments regarding the timeliness of their contention 

irrelevant, since it would be inadmissible even if timely.117  Without any showing, or even 

argument, that the ASLB clearly erred or abused its discretion regarding this basis for rejecting 

Safety-2, the Order on Safety-2 should be affirmed. 

                                                 
115 Order on Safety-2, 39-40 n.29. 
116 Id. 
117 See Dominion Nuclear (Millstone), CLI-09-05, 69 NRC at 123 (upholding licensing board finding that contention 
was inadmissible under 10 C.F.R. § 2.309(f)(1) before addressing its timeliness).  The reverse is also true, in that a 
contention may be rejected as untimely without even reaching the issue of its admissibility under § 2.309(f)(1).  See 
Entergy Vermont Yankee, LBP-10-19, slip op. at 27 (“In conclusion, the Board holds that the motion to reopen this 
proceeding fails to satisfy 10 C.F.R. § 2.326(a)(1) and (3). Given that this is fatal to the motion, we find it 
unnecessary to analyze the other sixteen hurdles that are also applicable to this motion.”). 
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III. Request for Oral Argument 

Appellants request oral argument on the issues raised in their Appeal pursuant to 10 

C.F.R. § 2.343.  Under § 2.343, the Commission in its discretion may “allow oral argument upon 

the request of a party made in a petition for review, brief on review, or upon its own initiative.”  

“In order to grant a request for oral argument, [the Commission] require[s] a showing of how it 

will assist [the Commission] in reaching a decision.”118  Here, Appellants have made no showing 

as to how oral argument would assist the Commission, the ASLB’s decision and the underlying 

record is clear and thorough, and therefore oral argument is unnecessary.119   

IV. Conclusion 

 The ASLB correctly found that Appellants failed to meet two separate, required standards 

to justify their motion to reopen the record, failed to justify admission under the 10 C.F.R. § 

2.309(c)(1) balancing test, and that the proposed contention was inadmissible under 10 C.F.R. § 

2.309(f)(1).  On appeal, Appellants have wholly failed to show that the ASLB erred or otherwise 

abused its discretion.  Accordingly, SNC respectfully requests that the Commission affirm the 

ASLB’s Order denying the Motion to Admit Safety-2, and deny the request for oral argument.   

Respectfully submitted, 
 
Signed (electronically) by M. Stanford Blanton 
 
M. Stanford Blanton 
Peter D. LeJeune 
BALCH & BINGHAM LLP 
1710 Sixth Avenue North 
Birmingham, AL  35203-2014 
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E-mail: sblanton@balch.com  
 

Kathryn M. Sutton 
MORGAN, LEWIS & BOCKIUS, LLP 

                                                 
118 Progress (Shearon Harris), CLI-10-09, slip op. at 7.
119 See id. at 7-8. 
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