
 
 

December 21, 2010 
 
 
 
Mr. Thomas Saporito 
Post Office Box 8413 
Jupiter, Florida  33468-8363 
 
Dear Mr. Saporito: 
 
This letter responds to the petition you filed with the Executive Director for Operations pursuant 
to Section 2.206 of Title 10 of the Code of Federal Regulations (10 CFR 2.206) on 
November 27, 2010.  In your petition you requested that the U.S. Nuclear Regulatory 
Commission (NRC): 
 

1. take escalated enforcement action against the licensee, Autoclear, Scintrex Trace 
Corporation, and Control Screening or revoke the NRC license granted to the licensee 
for the operation and manufacture of x-ray backscanners; 

2. issue a notice of violation with a proposed civil penalty against the licensee; 
3. require the licensee to determine and document the effects of x-ray backscanner 

equipment radiation emissions. 
 
As the basis for this request, you cite the concerns of several scientists from the University of 
California San Francisco who authored a letter to Dr. John P. Holdren, Assistant to the 
President for Science and Technology. 
 
You met telephonically with the petition review board on December 16 to discuss your petition.  
The petition review board has reviewed your submittal.  The staff has concluded that your 
submittal does not meet the criteria for consideration under 10 CFR 2.206.   

Staff explained that devices using x-rays as the source of radiation are not regulated by the 
NRC.  The U.S. Food and Drug Administration (FDA) has regulatory authority over the 
manufacture and use of radiation emitting electronic products.  The FDA’s statutory authority to 
regulate these products is granted by the United States Federal, Food, Drug and Cosmetic Act, 
Chapter V, Subchapter C, Electronic Product Radiation Control.  The NRC’s statutory authority 
to regulate the use of byproduct material is authorized by the Atomic Energy Act of 1954, as 
amended.  Under the Atomic Energy Act, as amended, byproduct material includes: 

1. Radioactive material that results from the production or use of special nuclear material 
(enriched uranium or plutonium) in nuclear reactors.  Examples include cobalt-60, 
cesium-137, and iridium-192.  

2. Tailings or wastes produced by the extraction or concentration of uranium or thorium 
(source material) from ore.  

3. Discrete sources of radium-226 or material made radioactive by use of a particle 
accelerator that is produced, extracted or converted after extraction for a commercial, 
medical or research activity.  Examples include fluoride-18, cobalt-57, and iodine-123. 
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4. Any discrete source of naturally occurring radioactive material (other than source 
material) that the Commission determines could pose a public health and safety or 
common defense and security threat similar to that of a discrete source of radium-226.  

NRC materials licenses are issued pursuant to 10 CFR Part 30.  The licensee named in the 
petition holds a materials license issued by the State of New Jersey.  The license was 
transferred to New Jersey from the NRC in 2009 upon the effective date of New Jersey 
becoming an Agreement State.  (States with Agreement State status maintain authority over 
byproduct material.)  The NRC license previously issued authorized a radioactive source used 
in the Scintrex Trace Corporation Model E5000 Ion Mobility Spectrometer.  This device is used 
to for detection of explosives.  This device does not emit x-ray backscatter radiation, nor is it 
used to expose human beings to radiation for the purposes of security.   
 
The named licensee does not hold a materials license issued by the NRC or State of New 
Jersey that authorizes an x-ray machine such as an x-ray backscatter scanning system used in 
airports for screening of humans for the statutory authority reasons already stated.  Therefore, 
there is no license issued to the licensee to support the request to revoke, or issue a notice of 
violation and/or request a determination of the radiation effects from the emissions of x-ray 
backscanners. 
 
Thank you for bringing these issues to the attention of the NRC.  As requested during the 
petition review board meeting of December 16, the meeting transcripts will be provided to the 
NRC Office of the Inspector General. 
 

Sincerely,  
 
 
/RA/ by Christian E. Einberg 
 
James Luehman, Deputy Director  
Division of Materials Safety  
  and State Agreements 
Office of Federal and State Materials 
  and Environmental Management Programs 

 
 
cc:  Ken Voigtland, Control Screening 
       NRC Office of the Inspector General 
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