Bjornsen, Alan

From: . Bjornsen, Alan — FsM £

Sent: Tuesday, July 06, 2010 1:03 PM

To: 'D Conrad'

Cc: ' Olmstead, Joan; Davis (FSME), Jennifer
Subject: RE: LC MOA_Draft 6-25-10revised-redline.doc

Thank you, Darlene.

From: D Conrad [mailto:narapahothpo 2009@ymail.com]
Sent: Tuesday, July 06, 2010 12:16 PM

To: Bjornsen, Alan .
Subject: Re: LC MOA_Draft 6-25-10revised-redline.doc

Hello Alan,
| have submitted the final copy to the tribal attorney for review. | will send you
comments as soon as | recieve them.

Darlene Conrad, THPO

Northern Arapaho

Tribal Historic Preservation Office

P.O. Box 396

Ft. Washakie, WY 82514

PH: 307-856-1628 | FAX: 307-856-4611

From "Bjornsen, Alan" <Alan.Bjornsen@nrc.gov>

To: "Patrick Walker@blm.gov" <'Patrick_Walker@bim. gov >; "John.Cash@ur- enerqvusa com" <'John.Cash@ur-
energyusa.com'>; "Bill_Hill@blm.gov" <'Bill_Hill@bim.gov'>; "vernehill@gmail.com" <'vernehill@gmail.com'>; Mary M.
Hopkins <Hook|ns@uwvo edu>; Richard Currit <RCURRI@state wy.us>; Judyth Reed <judyth reed@blm gov>; D
Conrad <parapahothpo 2009@ymail.com>

Cc: "Olmstead, Joan" <Joan.Olmstead@nrg. gov>

Sent: Thu, July 1, 2010 8:15:18 AM

Subject: FW: LC MOA_Draft 6-25-10revised-redline.doc

All,
There have been 3 minor changes to the final DRAFT of the MOA:

1. Onp. 6 of 7 Line 3 —the words “NRC and BLM’ was changed to ‘Signatories’

2. Onp. 6 0of 7 Line 4 - the word ‘S'ignatories’ was changed to ‘'NRC and BLM’

3. Onp. 6 of 7 under Bill Hill's signature line, an ‘s’ was added to ‘Resource’ to make it plural
thefully, that's it, folks. Thank you, all, for your corlltributions and your patience.

Have a safe and enjoyable July 4™




v._.,/"[g)é}/d/ e%) Q_@bf?ldﬁ?/&
Environmental Project Manager
FSME/DWMEP/EPPAD/ERB

U.S. Nuclear Regulatory Commission
11545 Rockville Pike

Rockville, MD 20852

(301) 415-1195
alan.bjornsen@nrc.gov




MEMORANDUM OF AGREEMENT
AMONG UNITED STATES NUCLEAR REGULATORY COMMISSION,
WYOMING STATE HISTORIC PRESERVATION OFFICER, BUREAU OF LAND
MANAGEMENT RAWLINS FIELD OFFICE, NORTHERN ARAPAHO TRIBE,
EASTERN SHOSHONE TRIBE,AND LOST CREEK ISR, LLC .
REGARDING ARCHEOLOGICAL DATA RECOVERY AT 485SW16604,
SWEETWATER COUNTY, WYOMING.

WHEREAS, the U. S. Nuclear Regulatory Commission (NRC)
guidance the Advisory Council on Historic Preservation’s (A
Consultation on Recovery of Significant Information from 4
Federal Register on May 18, 1999 (vol. 64, no. 95, p. 2708
(36 CFR Part 800) for implementing Section 106 of

ledges and accepts as
bommended Approach for
Sites,” published in the
ised regulations
ation Act of

WHEREAS, the NRC, the Wyoming State Histori
LLC (LCI), and Bureau of Land Management Rawlins;
called “Signatories”) agree that site 48
Part 60.4, Criterion D, that will be advé
planned; and

sroperty eligible under 36 CFR
g-related activities as presently

WHEREAS, the NRC has contacted the N¢
Shoshone Tribe (EST) angdd jted the
participate; and

WHEREAS, the NR§

adverse effect with documentation specified in 36 CFR 800.11(e) and the ACHP
has chosen not to pag te in the consultation; and

WHEREAS, in accordance with 36 CFR 800.6(b)(1)(iv), NRC shall submit this MOA, along with
the documentation specified in 36 CFR 800.11(f), to the ACHP prior to approving the:
Undertaking in order to meet the requirements of Section 106 and 36 CFR 800.6(b)(1); and

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604,
Sweetwater County, Wyoming.
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WHEREAS, the NRC, the BLM, the Northern Arapaho Tribe, the Eastern Shoshone Tribe, and
State of Wyoming and SHPO do not waive their sovereign immunity by entering into this MOA,
and each fully retains all immunities and defenses provided by law with respect to any action
based on, or occurring as a result of, this MOA; -and

WHEREAS, signing of this MOA does not constitute a record of decision or approval of the Lost
Creek ISR project, by any of the consulting Federal agencies; and

WHEREAS, this MOA, consisting of seven pages, represents th
agreement between the Signatories and supersedes all prior
representations and agreements, whether written or oral, regeia tion 106 review of

on Act (NAGPRA) (25 U.S.C. 3001), are expected to be

[ during data recovery work. However, should human remains be
ed, work will immediately stop in the vicinity of the discovery, the area
will be secured, and the archaeological field director will immediately contact the
BLM and NRC. The BLM will notify the Sweetwater County Sheriff’s office and
Sweetwater County Coroner’s office. and the SHPO. If the human remains are
determined to be Native American, the BLM will be responsible for compliance
with the provisions of NAGPRA.

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604,
Sweetwater County, Wyoming.
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C. REPORTING

1. Upon completion of field work, a letter report briefly describing the results of
field work, and a statement of confidence that completed investigations have
met data recovery plans and adequately mitigated adverse effects, will be
submitted by LCI to the Consulting Signatories for their feview and comment.

Upon approval of the letter report by the BLM and PO, BLM will issue a

formal Notice to Proceed to LCI.

2. A final report detailing results of data reco

recovery within six month f the final data recovery report.
9 i ation and results of the data

recovery; approximately¥\ S

three photographs and ong ouliiiStsations. information should be

priateness of this stipulation. The
n and decision made in writing. The
ults of the excavations will make the

e as a condition of any license issued to LCI, that LCI complies
esource Treatment Plan described in STIPULATION A.1. and
this MOA.

gense conditions will be enforced subject to the extent of NRC’s
authority and as NRC determines to be appropriate.

2.

E. AMENDMENTS

1. Any Signatory to this MOA may request that it be amended, whereupon the
Signatories will consult to reach agreement. Such amendment shall be effective

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604,
Sweetwater County, Wyoming.
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upon the signature of all Signatories to this MOA, and the amendment shall be
appended to the MOA as an Appendix.

2. Modifications to the Treatment Plan as described in STIPULATION A.1 may
be executed upon concurrence of all Signatories as long as no
modifications to the body of the MOA are required. This modification will
not require a formal amendment to this MOA as per STIPULATION E.1.

F. DISPUTE RESOLUTION g
1. Should any Signatory to this MOA object withif 2ydto any activity pursuant
to this MOA, NRC shall consult with the objettig Sigreiany to resolve the

objection.

If NRC determines the objection
documentation relevant to the dislifs ; 50
recommendations received from theQAg i ' natories
for consideration.

Resolution of the obje 11 a written resolution and

distributed to all Signat - . natory fails to respond within 30

days of receipt of the writteny afio < ith the resolution will be
Btori Il go into effect.

iued or interpreted as a waiver of any
to any party of this MOA.

G. TERNHNA]

Rents or any other actions that would address the issues and avoid
termination. If such consultation fails, the termination will go into effect at the end
of this 60 day period, unless all the Signatories agree to a longer period.

In the event of termination, the NRC will comply with any applicable requirements
of 36 CFR 800.4 through 800.6 with regard to this individual undertaking covered
by this MOA.

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604,
Sweetwater County, Wyoming.
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H. DURATION OF AGREEMENT

1. This MOA shall remain in effect for three years from its date of execution by the
Signatories (last date of signature), or until completiq e work stipulated,
whichever comes first, unless extended by agreemn mong the Signatories
pursuant to STIPULATION C.2.

sents the

A. ENTIRETY OF AGREEMENT. This MOA p
: and supersedes all prior

entire and integrated agreement between th
negotiations, representations ap

B. PRIOR APPROVAL. This MOA s : e gy Signatory unless this
MOA has been iti Bgins as described under the
terms of this M i pproved a¥’to form by the Attorney General

C. OA be judicially determined to be illegal or
all continue in full force and effect according

tory may renegotiate the terms affected by the severance.
D GHTS. The Signatories do not intend to create in any

it} the status of third party beneficiary, and this MOA shall not be
e such status. The rights, duties and obligations contained in

The parties to thiS MOA intend and expressly agree that only those Signatory to this
MOA shall have any legal or equitable right to seek to enforce this MOA, to seek any
remedy arising out of a party’s performance or failure to perform any term or condition of
this MOA, or to bring an action for the breach of this MOA.

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Dafa Recovery at 48SW16604,
Sweetwater County, Wyoming.
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Execution of this MOA by NRC, SHPO, BLM, Lost Creek ISR, LLC, NAT, and EST the
submission of documentation and filing of this MOA with the ACHP pugsuant to 36 CFR
§800.6(b)(1)(iv) prior to the Signatories approval of the undertaking mplementation of its
terms, are evidence that the NRC and BLM have taken into acco effects of this
undertaking on historic properties and afforded the ACHP an nity to comment.

authorized
and certify that
as set forth

Signatures: In witness thereof, the Signatories to this
representatives have executed this MOA on the da
they have read, understood, and agreed to the teg
‘herein.

dates set out be
d conditions of this

The effective date of this MOA is the date of the la
Signatories:

United States Nuclear RegulatoryECom A

‘klistoric Preservation Officer

Date:
Rawlins Field Office Manager

By: Date:
Title: Bill Hill, Deputy State Director
Resources Policy and Management

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604,
Sweetwater County, Wyommg
Page 6 of 7



Lost Creek ISR, LLC

By: ’ ___ Date:
Title: Wayne Heili, President

Invited Signatories:

Northern Arapaho Tribe

By: ‘
Title: Harvey Spoonhunter, Tribal Chairm;

Eastern Shoshone Tribe

By:
Title: Ivan Posey, Tribal Chairma

Wyoming Attorney4

Date:
Assistant Attorney General

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604,
Sweetwater County, Wyoming.
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MEMORANDUM OF AGREEMENT
AMONG UNITED STATES NUCLEAR REGULATORY COMMISSION,
WYOMING STATE HISTORIC PRESERVATION OFFICER, BUREAU OF LAND
MANAGEMENT RAWLINS FIELD OFFICE, NORTHERN ARAPAHO TRIBE,
EASTERN SHOSHONE [TRIBELAND LOST CREEK ISR, LLC

REGARDING ARCHEOLOGICAL DATA RECOVERY AT 48SW16604,
SWEETWATER COUNTY, WYOMING

WHEREAS, the U. S. Nuclear Regulatory Commission (NR
guidance the Advisory Council on Historic Preservation's
Consultation'on Recovery of Significant Information frorp

ledges and accepts as
mmended Approach for

(36 CFR Part 800) for implementing Section 166
1966, as amended (NHPA, 16 U.S.C. 470); an

WHEREAS, the NRC, the Wyoming State Histor

Part 60.4, Crltenon D, that will be ad
planned; and

Shoshone Tnbe (EST)
participate; and

Iocated on [and
kain regpogsibilities |dent|f ed in this MOA,; and

WHEREAS in accordance W|th 36 CFR Part 800:6(a)(1), NRC has notified the ACHP of its

adversé effect determination with documentation specified in 36 CFR 800.11(e) and the ACHP ~
has chosen.not to parﬂcnpate in the consultation; and

WHEREAS, in accordance with 36 CFR 800.6(b)(1)(iv), NRC shall submit this MOA, along with
the documentatlon specified in 36 CFR 800.11(f), to the ACHP prior to approving the

U(ndertaklng inl order to meet the requirements of Section 106 and 36 CFR 800.6(b)(1); and ___ _.-

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 488W16604,
Sweetwater County, Wyoming.
Page 1 of 7

Comment [jwoll]: Change made because
Tribal Chair is 5|gn|ng

are invited signatories now.

Deleted: NORTHERN ARAPAHO TRIBAL
HISTORIC PRESERVATION OFFICER,

Deleted:

{Comment [jwo12]: This is new, two tribes J

- { Deleted: Consulting Parties )

- [ Deleted: the Northern Arapaho Tribal Historic }

Preservation Officer (NATHPO),

"(Deleted: have

- { Comment [jwo13]: NRC is the lead agency ]

for compliance with section 106 of the NHPA,

- { Formatted: Font color: Red ]

{ Comment [MMH4]: NRC has notified the ]
ACHP via phone call.

- { Comment [j5]: Undertaking is not defined J
- { Comment [JWO61: Added definition of

undertaking to be the Lost Creek ISR Facahty in
4 paragraphs.above this one.

. { Detetea: NATHPO, ]




WHEREAS, the NRC, the BLM, the Northern Arapaho Tribe, the Eastern Shoshone Tribe, and
State of Wyoming and SHPO do not waive their sovereign immunity by entering into this MOA,
and each fully retains all immunities and defenses provided by law with respect to any action
based on, or occurring as a result of, this MOA; and

WHEREAS, signing of this MOA does not constitute a record of decision or approval of the Lost
Creek ISR project, by any of the consulting Federal agencies; and

WHEREAS, this MOA, consisting of seven pages, represents t tire and integrated

- [ Deleted: Consulting Parties

| agreement between the,§rgnatones and supersedes all prior o

effects meant.

: ved, the Lost Crex roject shall .. - -| Comment [jwo17]: Deleted fo response to
be |mplemented in accordance with the foIIowm i iti ‘.. | BLM commentitdidn't like the term “current

' v [ Deleted: Consuiting

[ Deleted: Parties

" A. DATA RECOVERY

ities ‘within 200 feet lof site 48SW16604, the

- -{ Comment [jwo18]: This is new based on

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604, -~

1.~ PHior o thé construction of any fa ite 48 Comme _
data recovery program shall be implemented by LCI in accordance with the licensee’s request so they could do construction
. areas more than 200 feet away from the
Treatment Plan prepared by Cente.nn@l AfChF,:leOlOgy, Inc., dated January 2008, identified historic site prior to completion of the
and incorporated into this MOA by reference. data recovery for the identified historic site

The BLM will issue a renewal of the. exrstmg Cultural Resource Use Permit for

xcavation or Removal for the data. recovery to proceed and will monitor data - -{ Comment [MMH9): Parties are all ok with r
: "~ _ - | these changes. ) . j
‘| Comment [jwo110]: BLM is committing to
issue the permit and monitor the data recovery
activities at the site.
e §|gnator|es knowledge and belief, no human .. - { Deleted: Consulting Parties’ )

tated or unassociated funerary objects or sacred objects, or '
al patrimony as defined in Native American Graves Protection

YYered, work will immediately stop in the vicinity of the discovery, the area

will be secured, and the archaeological field director will immediately contact the
BLM and NRC. The BLM will hotify the Sweetwater County Sheriff's office and .
Sweetwater County Coroner’s office and the SHPO. . If the human remains are

-1 Comment [MMH11]: Intent is for BLM take all
responsibility for NAGPRA compliance.

determined to be Native American, the BLM will be responsible for compliance Commeglt [fjw0112|] BLM rha; %rggi\ totﬁi
respon5| e for comp iance wi a e
with the provisions of NAGPRA, S ol
. { Deleted: NATHPO, )

Sweetwater County, Wyoming.
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£.REPORTING e e -[oeletedw J
1

1. Upon completion of field work, a letter report briefly describing the resuits of
field work, and a statement of confidence that completed investigations have
met data recovery plans and adequately mitigated adverse effects, will be
submitted by LCI to the Consulting Signatories for and comment ..~ { Deleted: Parties _ B ]

Upori: approval of the letter report

formal Notlce tO Proceed tO [LCIL he “notice to proceed” Ianguage 4/30/10 i

_ .- | Comment [MMH13]: Patrick needs to confirm 1
tl
- Patrick conf rmed this language is ok. with BLM

2, A final report detailing results of data re
| procedures \ Wl” be submltted by LCI tod

to review the work and issue the letter to

Comment [jwol14]: BLM is going to be lead
proceed after com of data recovery at the site.

- 'LDeIeted: Consulting Part

l Signatories vr'r]qtga_lly agree to an g SRS SRR R . { Comment [MMHL5]: Al agreed to extend the )
3 Th " h logist will ’ time from 6 to 24 months. ]
. e consulting archaeologist will p - -
submitted to the editor of the Wyomi 1 ogist on the results of the data ((eteted: Cansuiting Par )
recovery within six m of the final data recovery report.

The article should con¥] i on and results of the data
recovery; approximatel x 11 pages of text, two or
i information should be
derived direcg] new research is required.
quired to publish the report in
e by the consultlng archaeologist completes
f data recovery does not provide information
onsulting archaeologist will notify LCI and L
opnateness of this stlpulatlon The . T Comment [jwol16]:1i this case, all partiesiis

‘mat . the signatories to the! MOA which would include
———————————————————————————— . | NRC] % ,

{Deleted parties
{Deleted parties
LDeleted esies

cense conditions will be enforced subject to the extent of NRC’s
authority and as NRC determines to be appropriate.

E. AMENDMENTS ) !

1. Any Signatory to this MOA may request that it be amended, whereupon the
Signatories will consult to reach agreement. Such amendment shall be effective

. { Deleted: NATHPO, ]

| MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 4SSW16604
Sweetwater County, Wyoming.
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upon the signature of all Signateries to this MOA and the amendment shallbe . .-

appended to the MOA as an Appendlx

2. Modifications to the Treatment Plan as described in STIPULATION A.1 may
be executed upon concurrence of all Signatories as long as no
modifications to the body of the MOA are required. This modification will
not require a formal amendment to this MOA as per SE|PULATION E.1.

F. DISPUTE RESOLUTION

1. Should any Signatory to this MOA object wn 0 any activity pursuant
© to this MOA, NRC shall consult with the toresolve the
objection.

If NRC determines the objection g&
documentation relevant to the diSg >
" recommendations received from tt¥ ' gnatories
for consideration.

Resolution of the obj

distributed to all Signat . patory fails to respond within 30 - -

days of receipt of the wri g with the resolution will be

amendfents or any other actions that would address the issues and avoid
termination. If such consultation fails, the termination will go into effect at the end /
of this 80 day period, unless all the Signatories agree to a longer period. -

//

in the event of termination, the NRC will comply with any applicable requirements+ a
of 36 CFR 800.4 through 800.6 with regard to thls individual undertaking covered

" bythis MOA. e

MOA among NRC, SHPO, BLM LCI, NAT and EST Archaeologlcal Data Recovery at 48SW16604,
Sweetwater County, Wyoming.
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[ Deleted: Consulting Part ]

E { Deleted: Consulting Part ]

- { Deleted: party ]

Comment [MMH17]: Added this clause. ;
Dispute will be documented and distributed. is
. this clear to everyone? |

{ Deleted: parties }

| Comment.[j18]: The language in the MOA

Parties’, “Parties” and "Signatories”. Seems
best to pick and define a single term and stick
with it.

1
|
N bounces back and forth from “Consulting ‘
{

We picked Signatory and used it throughout the
document.:

{Deleted parties )
{Formatted Indent: Left: 1" }
{Deleted Signatories ]

Deleted each be responsible for their
respectlve compliance

added back in and modified: to say NRC would

Comment [IWO019]: This paragraph.was
comply-with “any applicable. requxrements

( Deleted: NATHPO, )




H. DURATION OF AGREEMENT . - ‘t)eleted: Part 800, Subpart 8.
1

1. This MOA shall remain in effect for three years from
Signatories (last date of signature), or until comple

ate of execution by the
the work stipulated,
mong the Signatories

pursuant to STIPULATION C.2.

GENERAL PROVISIONS OF &

A. ENTIRETY OF AGREEMENT. This MOARg@Rsisting n sents the

P
| entire and integrated agreement between the ) and supersedes allprior .- Deleted: parties

negotiations, representations

| B. [ : ey Signatory unless this . - { Deleted: party

C. C OA be judicially determined to be illegal or
dinder of the shall continue in full force and effect according
| idatory may renegotiate the terms affected by the severance. .- { peteted:
o { Deleted: parly
| D. PRIGHTS. The Signatories do not intend to create inany . - —u)eleted: parties

the status of third party beneficiary, and this MOA shal! not _be

only between the parties to this MOA, and shall inure solely to

atones to this MOA. The provisions of this MOA are intended only __ . - @eleted: parties

ng. and performing their obllganons under th|s MOA . .[De.eted: parties

' The parties to this MOA intend and expressly agree that only those Slgnatory to th|s . ,@eleted: parties

N, W W

MOA shall have any legal or equitable right to seek to enforce this MOA, to seek any
remedy arising out of a party's performance or failure to perform any term or condition of
this MOA, or to bring an action for the breach of this MOA.

. { Deleted: NATHPO,
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|
|

Execution of this MOA by NRC, SHPO, BLM, Lost Creek ISR, LLC, NAT, and EST the

. submission of documentation and flmg of this MOA with the ACHP pggsuant to 36 CFR

§800.6(b)(1)(iv) prior to the, Sighatories approval of the undertaking, and implementation of its

terms are evudence that the NRC and BLM have taken |nto account the’ effects of this

Signatures: In witness thereof, the Signatories to th
representatives have executed this MOA on the day
they have read, understood, and agreed to the {gf
herein.

\
\

$/and conditions of this set forth

The effective date of this MOA is the date of the last§ affixed to this page.
Signatories:

United States Nuclear Regulatory Com

istoric Preservation Officer

Date:

By:
4GIGEN, Rawlins Field Office Manager

Title: PatRgRybMt

By: Date:
Title: Bill Hill, Deputy State Director
Resources Policy and Management

LostCreek ISR, LLC

MOA among NRC, SHPO, BLM, LCI, NAT and EST Archaeological Data Recovery at 48SW16604, -~

Sweetwater County, Wyoming.
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By: Date:
Title: Wayne Heili, President

Invited Signatories:

Northern Arapaho Tribe

By:
Title: Harvey Spoonhunter, Tribal Chairman

Eastern Shoshone Tribe

By: .
Title: Ivan Posey, Tribal Chairl

Wyoming Attorney G

grney General
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