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'  UNITED STATES .
NUCLEAR REGULATORY cowvnssnom - SSINS 9196 N
WASHINGTON, D. c.zosss ' T _ L

- 0CT1 1979

MEMORANDUM FOR: "G. H. Smith, Chief, FFMS Branch, Region I

FROM: Leo B. Higginbotham,'Assistant'Director, Division of -~
g : Fuel Facility and Materials Safety Inspection

 SUBJECT: APPLICABILITY OF 10 CFR REGULATIONS TO PACKAGING
BY NRC LICENSEES OF DOE RADIOACTIVE MATERTAL FOR

TRANSPORTATION (AITS F18314H3)

Your March 26, 1979 memorandum, subject as above, raised quest1ons about
the app11cab111ty of 10 CFR 71 to licensees who process licensed material
for DOE. Enclosed for your information is an ELD memorandum, which we
believe makes it clear that NRC licensees may transfer_]icensed material
to DOE and DOE then becomes the shipper. In this situation, the licensee

. does not have to meet the requirements of 10 CFR-71. . In situations of
this kind, it is necessary for the inspector to determine that the licensee-
to-DOE mater1a1 transfer occurred before the material was de11vered to a

carrier. _ -
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MEHORANDUA FOR: Robert F. Burnett, Director -
Division of Safeguards o
Office of Nuc]ear Material Safety and Safeguards

Donald A. HNussbaumer ' S »
" Assistant Director for Mater1a1 ‘Safety and Licensing .-

0ffice of Nuclear Mater1a] Safety and Safeguards_

~ FROM: : Guy H. Cunn1ngham, 111
: Chief Regu1at1ons Counsel
Office of the Executive Leoa] D1rector

SUBJECT: '_TRAhSFER BY AN NRC LICEPSEE OF RADIOACTIVE MATERIAL OR
: OF RADIQACTIVE-COWTAMINATED FACILITY COWPONEVTS TO THE
DEPARTHMENT OF-ENERGY (DOE) ' :

The purpose of this memorandum is to respond to your inquiry as to uhether

it is legally required that certain NRC regulations regarding shipment and
protection of radioactive material (specifically, 10 CFR §§ 71.11, 71.12,

and 73.37) be applied to shipments involving the transfer of spent fuel and
other radioactive material (including contaminated facility components). from
NRC licensees to the U.S. Department of Energy (DOE). The question was
posed in recent discussions between NRC and DOE in which it was indicated.
that several such shipments were contemplated, that DOE considered that it
would be the “"shipper" in each case, and that DOE desired to assume responsi-
bility for the packaging and protection of such shipments, though not neces-
sarily in accordance with NRC regulations. Since the: reou1at1ons in quest1on,/
app]y to licensees who "deliver licensed material’ to a carrier for transport"=
or who "transpﬁytL] or deliver[] to a carrier for transport irradiated
rezctor fuel, nZ they will apply to the contemplated shipments uyless it is
DOE (which is exempt from Commission licensing in this context)= wnich
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2/  The Atemic Energy Act of 1954, as amended, provides the Commissicn with
1icensing authority only with,respect to "persons.," The term "person"
is defined in section lls of the act to exclude the "Ccmmission." As
the successor to certain functions of the Atomic Energy Commission and
the Energy Research and Developinent Administration, the Department of
Energy is exempt from the requirement of obtaining licenses from the
'NRC, except as specifically prov1ded in section 202 of the Energy -
Reorganization Act of 1974.. References in the Commission's regulat1ons
to “the Administration” (ERDA) are interpreted by the MRC as applying
to DOE. - - o ' _ o




delivers the material to a carrier. Accordingly, this paper discusses a
legally acceptable method that may be used by HRC licensees to transfer
possession of radioactive materials and. radioactive- contaminated facility
conponents to DOE. As explained below, it is our opinion that 10 CFR

- §§ 30.41, 40.51, and 70.42 provide. adeguate authority, if the requwrements

of these sections are met, to permit the transfer to DOE of byproduct,
source,.or spec1a] nuclear material or of a radiocactive-contaminated fac111ty
component without the need to amend’ any NRC spec1f1c license. ' :

21_@5_5.@

NRC recu]at1onsi//proh1b1t the transfer of byproduct 5/ source§/ and special

nuclear material—' except as authorized in a specific, or general 11cense

. issued by the Commission pursuant to those regu]at1ons.

5 regu]at igps also provide that 11censes issued under 10 CFP Parts 30, 8/
and 70— are subJect to a]] valid rules, regu]at1ons and orders of the ﬁ
Comm1ss1on. . _ :

&/_- The Commission’s authority to issue regu1ations’regardinc the possession

and use of byproduct, source, and special nuclear material is spec111ca11y
set forth in sect1on 161(b) of -the Atomic Energy Act.

5/ "10CFR § 30.3 prov1des in part, "Except for‘persons exémpt as provided in 4;'gr

. this part and Part 150 of this chapter, no person-shall ... transfer, ...
byproduct material except as authorized in a specific or general license
.issued pursuant to the regulations of this chapter. _

6/ 10CFR § 40.3 provides in part, "Ho person subject to the regulations

in this part shall ... transfer, ... any source material after removal 4
from its place of deposit in nature, except as authorized in a specific __.
or general license 1ssued by the Comn1ss1on pursuant to the regulations
in this part."

7/ 10 CFR § 70.3 provides‘in pért} "No person.subject to the regu]ations in '-,' _
' this part shall ... transfer special nuclear material except as authorized -

in a license issued by the Commission pursuant to these regulations.

.8/ 10 CFR(§ 30.34(a) Drov1des‘ "Each license issued pursuant to the regu1a-f

tions in this part of the regulations and Parts 31-35 shall be subject
to all the provisions of the Act, now or hereafter in effect, and to all
vaiid rules, regulations and orders of the Commission.'

9/ 10 CFR§ 40.41(a) provides, "Each license issued pursuant to the requla-

tions in this part shall be subject to all the provisions of the Act

now or hereafter in effect. and to all rules, regulations and orders of

the Conmission.” S : '
(CONTINUED)



10 CFR §§ 30.41, 40.51 and 70.42 specify, respectively, the kinds of transfers -
- which licensees holding byproduct material licenses, source material licenses
‘and special nuclear material licenses are authorized to make. Licensees who -
are able to satisfy the requirements of these sections ‘may rely on this
~authority to make transfers even though the word “"transfer" does not appear
~in their licenses because the Commission regulations expressly provide that:

the terms and conditions of a license include the condition that the l1cense
-is issued subject to Commission regulations. A licensee under 10 CFR Parts 30,
.40, and 70 of the Commission's regulations is subject to all the provisions- :
- of the regulations, including 10 CFR §§ 30.41, 40.51, and 7C.42. Accordingly, -
it may rely on these provisions for the author1ty necessany to make transfers
as long as the requirements of these provisions are met. Thus, no NRC
specific license need be amended to accaﬂplish the desired’transfer to DOE.

Paragraphs (a) and (b)(1) of 10 CFR § 70.42-provide as. follows :

(a) No licensee shail transfer special nuclear material—= 1/ except as
authorized pursuant to th1s sect1on. :

(b) Except as otnern1se prov1ded 1n this 11cense and fg?Ject to the
provisions of paragraphs (c) and (d) of1}h1s section,~' any licensee
may transfer spec1a1 nuclear material:

(1) To the [Energy Research and Development] Adn1n1strat1on, .o

Pursuant to the_prov1s1ons of 10 CFR §§ 30.41, 40.51, and 70.42, the Depart—
ment of Enpergy may take possession of the radiocactive material or the contami-
nated facility component from an NRC licensee. As a practical matter, this

1 CfD § 70.32(a)(8) provides, "The license shall be subject to, and the.
licensee shall observe,'all applicable ru1es, regU|at1ons and orders of
the Cuﬂm1ss1on : -

1/ Paragraphs 90.41(a) and (b)(i) refer to “byproduct material." Para-
grapns 40.51(a) and (b)(1) refer to “"source material.” - -

12/ Paracraphs (c) and (d) require NRC licensees to verify wnether parsons
to whom the material is to be transferred are authorized to receive it.
The 1RC licensing euthor1t/ over the Energy Research ancd levelopment
- Administration (now DOE) is -strictly confined to.those activities
specitied in the Energy ReorganiZation Act of 1974, Since the DOE may
receive, possess, own, and transport nuclear material without an NRC
lgcense, paragraphs (c) and (d) do not apply to such transfers to the
DOE. : _ . . o :



L.‘."A - A' 1 o ;. :
» AN
c0u1§/be accomplished by hav1ng an. authorxzed employee or. representat1ve of

DOE—' present at the licensee's site to assume respon51b111ty and control
of the shipment from the site. .

Leqa] Effects of Transfer

If on-site transfer to DOE is completed the ‘NRC 11censee will no longer be
in the position of delivering "licensed material to the carrier for trans-
‘port" under the general license provisions of 10 CFR §§ 71.11.and 71.12 and
‘the conditions precedent (e.g., an NRC-approved quality assurance program _
for shipping packages) to the licensee's use of such a general license would
no longer be applicable. The NRC recently promulgated an “interim final
rule," 10 CFR § 73.37, requiring licensees to see that the carrier adheres .
to additional phys1ca1 protection requirements when irradiated reactor fuel

is in transit. For the same reason as above, 10 CFR § 73.37 would not apply
- to NRC 11censees who transfer spent fuel to DOE pr1or to sh1pment by DOE.

Conc]us1on

An NRC licensee may transfer byproduct, source, or special nuclear material . -
.or radioactive-contaminated facility components to the Department of" Energy -
(or one of its duly authorized reprasentatives) pursuant to the prov1s1ons
of 10 CFR 8§ 30.41, 40.51, and/or 70.42 prov1ded that such a transfer is
"consistent with the consfraints described in this memorandum. NRC regula-
“tions contained in 10 CFR §§ 71.11, 71.12 and 73.37 would then be inapplic-
able to subsequent sh1pnent of . the transferred mater1a1 by DOE. :
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Guy H. Cunn1ngham, ITI
Chief Regulations Counsel .
Off 1ce of the Execut1ve Legal D1rector

The analysis and conclusions in this memorandum apply to persons
performing work "under contract with and for the account of [DOE]" .
as well as to DOE itself. This is so because saction 110 of the
Atomic Energy Act provides that nothing in the facilities licznsinc
chapter of the Act was to be deemed te require a license for certain
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activities conducted under sucn contracts with the Aten ‘c

Commission. By virtue of the reasoning discussed in focinctz 3,
supra, the statutory exemption now app]1es to such activitl es oT

contractors of DOE. Though saction 110 covers only facilities
licensing, the Act has cons1s+ent1y been 1nterpreted as not renu1r1ng
app11catwon of the materials licensing provisions to perscns acting
"under contract w1th and for the account of the Comn1551on.“ See, e.a.,
10 CFR § 70.11. : -



