¥ .
¥ 120
'RECORD #120
"TITLE: Licensing of Reactor Facilities ‘Prior to Issuance of
- Operating License ' ‘ L . S
FICHE: -027-534280'.
i, e

120




{
\

—. S N IO ) BT A A

. 0([3%\0 T s T o pntlen
o, VR . tnureosrATes I P R ) g S

ﬂ Jn-/
. NUCLEAR REGULATORY COMMlSSION , ‘ o - .
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MEMORANDUM FOR: . Donald A Nussbaumer, Ass1stant D1rector
: ' .. for Material Safety & Licensing:
D1v1sxon of Fuel Cycle & Mater1a1 Safety
CFROM: . - Guy H. Cunninghanm, 11 | ’ :
: : . Director & Chief Counsel, Regu]atwons D1v1s1on
‘ ‘ 0ff1ce of the Executlve Lega] D1rector ‘ -
'SUBJECT:  LICENSING OF REACTOR FACILITIES PRIOR TO ISSUANCE
e - OF OPERATING LICENSES
‘Th1s is in respense .to. your memorandum of March 31 1980 concernxng the 4.Q
11cens1ng of utilities located in Agreement States. to poSsess .and use’ '
radioactive materials at reactor facilities prior to the issuance of .
A operat1ng licenses. The part1cu1ar question’ _you raise is whether .

NRC or the Agreement State is authorized to issue licenses for: radio-

~ active materials possessed and used at such facilities when the =

materials are directly connected with reactor operations and are
needed during the construction and preoperational‘phases of a reactor.‘

© It is my op1n1on that NRC reta1ns exc]us1ve Jur1sd1ct1on to 11cense

such materials when the materials are possessed and used by the utility
for the purp05°s described.. This conclusion flows from Section 274c
of the Atomic Energy Act of 1954, as amended, which provides in pertinent
part that "No agreement entered 1nto [with a statel....shall provide for
discontinuance of any authority and the Commission shall retain authority .

‘and responsibility with respect to regulation of (1) the construct1on

and operation of any production or utilization facxlxty,...." The'
attached informal legal memo, prepared in 1969, sets forth the rat1ona1e
for this conc]us1on. That memo addressed the prec1se quest1on you '

raiss.

‘If I can be of further ass1stance, p]ease do not heswtate to ca]]

M/( Y 7P
*’é/Guy H. Cunnlngham:g%II .

// Director & Chief Counsel
Regulations Division
- Office of the Executive
Legal Director

Enclosure: B . S
As stzted ) - #

cc: Darrell . Eisenhut, DOR w/encl. *
G. Weyne Kerr, OSP, w/encl.




