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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

AUS 29 155+

MEMORANDUM FOR: Those on Attached List

FROM: LeMoine J. Cunningham, Chief
- Section 2, Operating Reactor Programs Branch
Division of Quality Assurance, Safeguards,
and Inspection Programs
Office of Inspection and Enforcement

SUBJECT: UPDATED GUIDANCE ON FIT TESTING OF BIOPAK 60-P
RESPIRATOR USERS ‘

This letter provides updated guidance on fit testing of BioPak 60-P respirator
users in response to inquiries from licensees and inspectors regarding implemen-
tation of previous guidance (memo to L.R. Greger, RIII, from L.J. Cunningham,
IE August 8, 1983 - copy enclosed).- Licensee and inspectors have inquired as
to what constitutes an acceptable method for performing quantitative fitting

of the wearers of this apparatus as required in footnote 1, to Appendix A of
Part 20; specifically, is it acceptable to check the fit of the device (the
face to facepiece sealing capability) by testing the user while the user is
wearing just the facepiece equipped with a high efficiency filter supplied by
the manufacturer of the device. Previous guidance stated that the wearer must
don the entire unit for fit testing since it was felt that fitting the face-
piece with a high efficiency filter that is capable of allowing no more than
0.03% leakage would preclude measurement of the required 0.02% leakage or less
through the face to facep1ece sealing area. However, the 0.03% leakage allowed
for high efficiency filters is determined with a more penetrat1ng aerosol
(monodispersed) than used in fit testing. Therefore, it is possible to measure
the 0.02% leakage accurately with the facepiece equipped with a high efficiency
filter (0.02% leakage corresponds to a fit factor of 5000).

Requiring a fit factor of 5000 in the negative pressure air-purifying mode is
too restrictive. This approach to fit testing allows no'credit for protection
provided by the positive pressure inside the facepiece generated by the device
in its normal mode of operation. Positive pressure inside the facepiece can
compensate for inward leakage of contaminants to some extent by ensuring air.
circulating through the device is leaked outward instead of leaking contami-
nants into the worker's breathing zone. However, in this device that protec-
tion is obtained at a large cost if the fit is poor and outward leakage is
substantial because reduced service 1ife results as outward leakage of air is
made up from the small volume of oxygen carried by the user. The volume
carried is sufficient to exchange the volume of carbon dioxide released in
respiration with compressed oxygen. Carbon dioxide is removed from the
circulating air by the sorbent scrubber.
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Multiple Addressees -2 -

A hard and fast number that delineates good from poorly fitting respirators is
not available. In the opinions of many experts in the field of respiratory
protection, 1000 seems to represent a reasonable number for distinguishing
between good and poorly fitting respirators. It is recommended that licensees
use this number as a guide for determining if an acceptable fit has been
achieved with this device. . '

For those persons that are unable to attain a fit factor of 1000 with just the
facepiece in negative pressure mode participation in emergency, potentially
IDLH situations should be restricted. This person may experience drastically
reduced service time which reduces emergency response capability as well as
hindering escape from a potentially 1ife threatening situation.

The intent of the previous guidance was not to verify proper functioning of the
entire unit. The operability of the assembled unit is checked after mainte-
nance and before each use. In addition, fit testing of workers wearing the
assembled unit in the case of this apparatus was presenting other problems due
to the low makeup volume and leakage detection interference from background
water vapor droplets and particulates from the carbon dioxide scrubber system.

Based on the interference problem that has. been reported and revaluation of the
previous guidance it is now recommended that fit testing of wearers of the
BioPak 60-P be performed with just the facepiece equipped with a high effi-
ciency filter and that a factor of 1000 be considered an acceptable fit., A
recommendation will be made to RES to update Appendix A to include the intent
of this 1nterpretat1on in the next rule. change.

If you have any questions regarding. this guidance please contact Lynnette
Hendricks of my staff (492-9728) or Jim W1gg1nton, IE (492-4967).

LeMoine J. Cunningham, Chief

Section 2, Operating Reactor Programs Branch

Division of Quality Assurance, Safeguards
and Inspection Programs

Office of Inspection and Enforcement

Enclosure:
Memorandum L.R. Greger frm ' o
L.J. Cunningham dtd. 8/8/84 : o7
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James H. Joyner, Chief
Nuclear Materials and Safeguards Branch -
Region 1

Kenneth P. Barr, Chief
Nuclear Materials and Safeguards Branch
Region II.

William L. Axelson, Chief
Nuclear Materials and Safeguards Branch
Region III

Ronald R. Bellamy, Chief
Radiological Protection Branch
Region I

Douglas M. Collins, Chief
Emergency Preparedness and Radiological Protection Branch
Region II

Carl J. Paperiello, Chief
Emergency Preparedness and Radiological Protection Branch
Region II1I

Ramon E. Hall, Chief
Technical Program Branch
Region IV

Frank A. Wenslawski, Chief
Radiological Safety Branch
Region V
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MEMORAKDUM FOR: L. Robert Greger, Chief

Facilities Radiation Protectlon Section

" Region III - - T
FROM: LeMoine J. Cunningham, Chief, Sect1on B
Engineering and Generic
Communications Branch
Division of Emergency Preparedness
and Engineering Response
_ Office of Inspection and Enforcement
SUBJECT:_ , REQUESTED GUIDANCE ON FIT TESTING BIO-PAK

60 RESPIRATOR USERS

In response to your July 8 1983 memorandum, we have worked with RES (Lynwette
Hendricks) in forming the gu1dance Tor testing and use of the positive pres::re,
closed- c1rcu1t, selT~contained breathing apparatus. We have also reviewed tne-
applicable inspection report (50-266/83-03) which formed the basis for your re-

quest

1.

. 2.

Your quest1ons are repeated below followed by the requested gu.dance

Is it acceptable to fit test a worker for a c]osed circuit, positive pres-
sure SCBA (Bio-Pak 60) using only the fzcepiece with an attached parti
culate filter, or must the entire SCBA be fit tested?

No, this testing with only a particulate filter would be unable to demon-
strate meeting the 0.02% leakage standard (Protection Factor of -5000)
required by 10 CFR Part 20, Appendix A, footnote (L). High efficiency fii- .
ters are generally only 99.97% effective (0.03% allowable 1eakage)

What protection factor (P/F) must be éttained to demonStrate a2 successtul fit
of a closed circuit, positive pressure SCBA (Bio-Pak 60)? '

'Closed-circuit, pos1t1ve pressure SCBA's must be tested to demonstrate

a P/F or fit factor of 5000 as requ1red by Part 20. This current re-

guirement was first discussed in IE Information Notice 81-26, Part 1:

Use Of Recirculating - Mode (closed circuit) Self-Contained Breathing
Apparatus (Rebreathers), dated August 28, 1981. As stated in IE IN
81-26, because of the small oxygen supply and the wide mask, a quanti-

~ tive fit test is requirad by Part 20 to ensure this approved -for-

emergency-use SCBA will provide its intended 1eve1 of wearer protec-
tlono

CONTACT: Lynnette Hendricks

443-7970
Jim Wigginton
~ 492-4967
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L. Robert Greger - . - 2

:3. ' If the licensee's fit test does not demonstrate a successful fit (i.e., a
Tess protection factor than those listed in 10 CFR 20, Appendix A), is it
acceptable to apply the measured protect1on factor w1uhout specific autho-
rization by NRC?

No, this is not-an acceptable practice. The P/F's listed in Part 20
are conservat1ve—-any fit test result less than these conservative
factors is an indication of an improperly - funct1on1ng respirator
and/or respirator-user problems.

If you have any.quest1ons concerning this gu1dance, please call either Lynnette
Hendricks (RES) or J.m Wigginton (IE). .

LeMgifie J. Cunningham, CRief, Section B

Engineering and Generic
Communications Branch

Division of Emergency Preparedness
and Engineering Response, IE

. Shanbaky, RI
Barr, RII"
Lovendale, RIII:
Murray, RIV
Wenslawski, RV
Hendricks, RES
‘Cool, RES
Lynch, NRR
Fisher, IE
Cobb, IE
Blackwwod, EDO
Taylor

'nm:n;w::'.
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MFMORANDLM FOR: L. R. Greger, Chief
'Facilities Radiation Protection Section
Emergency Preparedness
and Radiological Safety
- Division of Radiological and
- Materials Safety Program, Region 111

FROM: LeMoine J. Cunn1ngham, Chief, Sect1on B
R Eng1neer1ng and Generic
Communications Branch
Division of Emergency Preparedness
and Engineering Response
Office of Inspect1on and Enforcement

SUBJECT: GUIDANCE CONCERNING 10 CFR 20.103 AND USE OF
- . PRESSURE DEMAND SCBA's

This is in response to your April 19, 1983 memorandum requesting guidance on
the above subject. The Region III licensee's proposed respiratory protection
plan to allow bearded personnel to use pressure demand-SCBA's (provided that
service time is not reduced to less than 20 minutes) has been discussed with
RES (Lynette Hendricks), and NIOSH has been consulted. In your memorandum you
stated your objection to the licensee's proposal but could find no clear regu-
latory basis for your objection. We support your objection and feel there is
a strong technical basis for that objection.

We found several technical flaws in the licensee's proposal to deviate from the
rormal industry practice of requiring clean-shaven faces -in the seal area of
tightfitting respirators (see enclosed proposal). One serious problem is the
potential for a user to "overbreath"; a person working under heavy physical and
~mental stress (such as firefighting efforts) can exceed the SCBA's air supply
capability. When a beard-caused leak in the seal area exists, the additional
"makeup" air is drawn from the outside atmosphere through the 1eak area. The
proposal is silent on this probliem. ' '

Another problem is beard interference with the operation of the facepiece's ex-
haust (exhalation) valve. A beard can hold this valve open, and on a deep breath
could allow outside, contaminated air to enter the facepiece. Also, on a normal
volume inhalation an open exhaust valve could allow 1oss of air, thereby reducing
the users's air service time. The licensee does not address this probliem.

Technical Contacts:

Jim Wigginton, IE - o T Lot oo opgohor Caze M -
49-24967 ' ' & D.C G 2o .

‘Lynette Hendricks, RES T Gy 2
443-7970 | . . L el fiarman ol K iz,

(r
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A major problem with the licensee's proposal centers on the high probability for
increased outward leakage caused by beard interference with the seal. The
Industrial Hygiene Support Group at Lawrence Livermore Lab (LLL) has noted during
testing of bearded pérsonnel that the SCBA advertised 30-minutes air supply
(which normally lasts approximately 20 minutes) ran out in 10-12 minutes at a
moderate work load. As reported in the enclosed article, "Facial Hair & Breath-
ing Protection", "It must be emphasized again that facial hair characteristics
change daily, so any test of facepiece fit or how long the breathing air cylinder
will . last on one day will be different on succeeding days " We and NIOSH believe
that a daily quantitive fit test would probably be required to ensure adequate
air supply service time for bearded users who have facial hair in the seal area.
The administrative costs and problems with such a program seem to be tremendous.

Since the licensee has formally asked for Regional approvai, we recommend you
deny approval based on the above technical grounds. The proposed program does
not provide sufficient assurance for preventing significant SCBA service-time
reduction and is silent on the serious personal safety concerns involving over-
breathing and exhausion valve interference for bearded users. Additionally, it
is obvious that an impaired firefigher could reduce overall firefighting capa-
bilities, with attendant potential for loss of accident mitigation capabilities.
As to the regulatory basis for denying program approvai, while the reguiations
do not specially prohibit facial hair in the seal area, sufficient regulatory
guidance already exists which defines acceptable practices in this area. We
wish to make the point that beards and facial hair are addressed specifically in
this response only because they are the subject of your memorandum and the
licensee's proposal. The basic issue is assurance that a Teak-tight seal

is obtained. Inadequate seals can be caused not only by beards and facial hair,
but also facial bone structure, scar tissue, skin blemishes, etc. Personnel
having any condition that prevents a leak-tight seal and proper operation of the
respirator should not be qualified respirator wearers nor should they be assign-
ed duties which necessitate the wearing.of respirators.

And now to address your specific question of whether 10 CFR 20.103 (a) (3) permits
the use of post-exposure whole body counts to determine compliance with Part 20
intake 1imits. As you know, the regulations allow licensees who choose not to
fully implement the respiratory protection program requirements in 20.103 (c) (2)
to use respirators, but does not allow them to take any credit for protection
factors. We feel this is a reasonable position from the perspective of providing
workers protection during routine, planned operations in airborne radioactivity
areas. For these operations, the degree of hazard can be pre-determined by air
sampling, and licensees can then assume no protection factors and 1imit the stay
time such that administrative intake."overexposures" should not occur. However,
the case for firefighters differs drastically. :
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Prompt emergency response does not lend itself to the pre-work assessment of
airborne hazards (toxic smoke, gases, and radioactive material). In emergency
situations, it is clearly illogical to take the "no-protection" assumption

for entry into IDLH areas of unknown hazards. In the case of firefighting
hazards,. exposure to radioactive materials is generally of secondary importance,
and toxic fumes/gases are the principal personal safety threat. However, a
strict, legal reading of the regulations leads us to conclude that nothing
specifically prohibits the licensee from using post-work whole body counts

for demonstrating compliance with Part 20 intake 1imits for emergency entries
into areas of unknown hazards. From a routine radiological perspective we

are not uncomfortable with this reading; however, in the case of unqualified
respirator wearers performing emergency response actions in high risk areas
vith the attendant unknown level of protection, we strongly believe the regu-
lations should c]ear]y require licensees to provide high quality respiratory
protection.

We have worked closely with RES's Occupational Protection Branch on this matter
and they have agreed to consider recommending interim changes to the regulations
to clarify and strengthen the respiratory requirements in the emergency-use area.
Additionally, they have budgeted research funds for the 1985 fiscal year to have
Los Alamos examine the effect of facial hair on the operation of SCBA's. It is
interesting to note that in the firefighter Quinn VS. Muscare case (copy enclos-
ed) the Supreme Court did not overturn a lower court ruling in favor of the
Chicago fire department's policy of not allowing facial hair in the seal area.

ELD has no iega] objections to this guidance,

If you have any questions concerning th1s gu1dance please call me or
Jim Wigginton.

S L

LeMoine J. Cunnwngham Ch1ef Section B
Engineering and Generic

Communications Branch
Division of Emergency Preparedness

-and Engineering Response, IE

Enclosures:

1. Licensee Proposal

2. LLL Article

3. Supreme Court Ruling

cc: see page 4
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cc: R, Alexander, RES
. Fisher, IE

E. Flack, IE ‘

L. Cobb, IE

0. Lynch, IE

F. Congel, NRR

W. Cool, RES

A. Bellamy, RI

A. Gibson, RII

C. Paperiello, RIII

G. Brown, RIV

H. Book, RV

K. Cyr, ELD
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Big Reock Point Plant
IEIR 82-13 Response
January 31, 1983

EDS(pctive Action To Be Taken To Avoid Further Nogpeﬁfliance:

policy regarding use of respj
Item No. 3a.2) will b
ize brigade mem

The propo
(see response
the NRC, and all

ory protection equipment
implemented upon approval by
s will be so qualified.

30 days
lowing said approval. All required respiratory fit tew will be
completed by March 1, 1983. '

32.2 "During this routine inspection, the inspectors observed a total of
"~ three (3) fire brigade members with full facial beards participation in
the annual fire brigade practice session conducted on Wednesday, August
18, 1982. These persons cannot be considered quezlified fire brigade
members because their facial hair invalidates their qualification for
the use of respiratory protection equipment™.

Response to Item No. 3a.2

Corrective Action Taken and Results Achieved:

We have reviewed the applicable regulations regarding the use of
respiratory protection devices, and there appears to be no specific
requirement that would invalidate the respiratory protection qualifica-
tion of fire brigade members wearing beards. In particular ‘we noted
the following: ' :

10 CFR 20 - it is stated in Appendix A, footnmote B, that "Only for
shaven faces and where nothing interferes with the seal of tight
fitting face pieces against the skin." This is interpreted to permit
the use of published Protection Factors when the listed devices are
used on individuals who are clean shaven in the area of the seal.
However, 10 CFR 20 does not appear to state that individuals must be.
clean shaven to wear the respirator. Also, 10 CFR 20.103a.3 permits. the
use of post exposure whole body counts for the purpose of determining
compliance with 10 CFR 20.103. -

29 CFR - in this regulation which addresses non-radiological hazards it
is stated in Section 1910.134e.5.i that, "Respirators shall not be worn
wvhen conditions prevent a good face sea2l. Such conditions may be a
growth of beards, sideburns, a skull cap that projects under the face
piece or temple pieces on glasses." Thus, if a good face seal exists

0c1282-01132142-123
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James G Keppler,; Administrator - "~ 5
Big Rock Point Plant

IEIR 82-13 Response

January 31, 1983

(defined as the lack of inward leaxage) fac1a1 hair in the area of the
~ seal may be worn. .

Therefore, we are proposing the following policy regarding use of
respiratory protection equipment. In addition to the regulations dis-
cussed above, this policy was developed based on the following two con-
siderations:

1. The results of an experiment we performed with a Survive Air
respirator which indicate that these 30 minute respirators,
operating in the positive pressure mode, provide 22 minutes of
protection for a person with a coarse full beard. This
experiment was performed in a quantitative fit-test booth and the
observed protection factor did not vary from those normally seen
for clean shaven persons.

2. According to our Fire Plan, we may be required to call upon the
local volunteer fire department for assistance. Some of these
individuals, over whom we have no control, have beards.

_Egy___. The proposed policy is as follows:

a. Persons who may be required to wear respiratory protection
devices with tight fitting face pieces shall be certified in
their use. To maintain certification, each individual to be
certified shall shave in the area of -the seal and receive a
quantitative fit test once every two years and/or if a signif-
icant change in the individual's facial features is noted.

b. Persons required to wear respiratory protection devices with -
tight fitting face pieces shall also be clean shaven in the area
of the seal when such devices are required to be worn, except as
described in ¢ below.

C. Persons with facial hair in the area of the seal may initially
don, (1) in emergency (radiological or fire) situations and,
(2) in drills, positive pressure open circuit SCBAs provided that
the service time is not reduced to less than 20 minutes. For
persons with such facial hair, a length of service time test
under simulated work conditions shall be’ performed with their
beards intact at least every two years.

d. Individuals initially responding to emergencies, who have facial
‘hair in the area of the seal, shall be replaced as soon as
practical wlth 1nd1v1duals that are clean shaven 1n the area of
the seal. ’ :

e. Determination of individual intakes of radioactivity may be based
on air sample and bioassay techniques.

0c1282-01132142-123
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Big Rock Pcint Plant .

IEIR 82-13 Response

January 31, 1983

f. Appropriate respirator eyeglasses should be maintained available.
Also, contact lenses shall not be worn in any Respiratory
Protection Device. '

Corrective Action To Be Taken To Avoid Further Noncompliance:

The proposed policy regarding use of respiratory protection equipment
will be implemented upon approval by the NRC. .

The Date When FuiIVCompliance Will Be Achieved:

The date of full compliance is depen&ént on the results of the NRC
review of the proposed policy but will be no later than 30 days
following said approval. : -

"Appendix A, cards 5 and 6, "Fire Emergency Actions and Responsip#Ti-
" ties," of the fire protection implementing procedures do not quire
the fire brigade leader or other fire brigade members to regpfond to
ractice drill or actual fire scenes wearing protective tfnout coats

OSHA hard hats.'” o

m Nol-3a.3

Response to I

Correcti::\&gtion Taken and Results Achieved:

Section 5.6 of Xhe Fire Protection Implemehting Procedures states
-"Selfcontained bPsathing units shall beAvworn for protection against
airborne activity, ®xygen deficient aykas, toxic gases or when
specified by the Propéxgty Protectiog Supervisor or brigade leader."
Appendix A, Card 5 (Fird\ Brigade jtader) states "His immediate actions
are to don a self-containe&{ brefthing apparatus and bring the caddy to
‘the scene of the fire." : ‘

We concur that protective/clothiwg and respiratory equipment are
important and should bg”worn when W ghting fires. However, the NRC's
concern is that all pfigade members Pgsponding to a fire alarm should
be required to firgt put on protective Wlothing and respiratory
equipment.

We believe tMat response to a fire alarm shouls be immediate without

undue delyp¥. The detectors in use at Big Rock Phint are very sensitive
and if ere is a fire, it could still be small endygh that a fire
extingfisher could put it out. If time is taken to g to a fire depot

to ¢én protective clothing and respirator, fire brigade\pembers might
apfive five or ten minutes later to the fire and the fireNgore
nvolved. '

Presently, the brigade leader dons protective clothing and a reswjrator
and reports to the scene. Normally, an Auxiliary Operator would

0c1282-0113a142-123
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by Bruce].-Held

because of its research in respira-
tory proiective devices-used by the

fire service and industry, the Law-.

rence Livermore National Laborstory

(LLNL) receives numerous requests .

ferinformation ebout breathing pro-
tection. By far, the greatest number
cf letters and phone calls from the
fire service concern the use of breath-
ing zpparatus by fire fighters with
beards, long sidebumns or extra-long
moustzches. Periodiczlly, there are
grievances filed and hearings held
cr reprimands and cismissals
issved by both industry and the fire
service because a2 user of a respira-
tory protective device refused to
shave excess fadal hair, claiming a
violation of personal rights. These
are complicated occasionally by a
condition, found usually in black
mzies, in which shaving causes mild
to severe irritetion to the skin.
Since the preblem of facial hair

(]

Tris work was performed by Lawrence Liver-
more Notional Laboratory under the cuspices
of the U.S. Department of Encrgy, contract
number W-7405-ENG-48. '

and breathing apparatus is of such
widespread interest and concern,
this article will discuss the situation
and try to put it into perspective.
While this article may not provide
the answers to specific problems,
which may involve emotional fac-
tors, it will give some specific in-
formation known about fzcal hair
and breathing protection.

Facepiece-to-Face Leakage' Rates

One of the more frecuentiy asked
questions is how much leakage does
a beard cause? This guestion cannot
be.answered because the amount of
leakage will vary considerably
among individuals, depending on
many factors.

The texture of a beard, for exam-
ple, will affect the leek rate. A fine-
haired beard usueally will compact

- and cause Jess leakage thzn a coarse-

haired beard. Hair is roughly in the
shape of a cylinder. Thus, the smali-
er the diameter of each' hair

‘cylinder, the smaller the spaces be-

tween the hair cylinders. Figure 1
shows, in an exaggerated form, the

differencein the size of the 2ir spaces
beiween a coarse beard with large-

- diameter hzir cvlinders and 2 fine

beard with small-diameter hair

. cylinders.

~ The length of the hair i¢ ancther
factor affecting the Jeak rate. Figure 2
shows, in 2 simplified version, how "
the longer hairs may compress more

~ tightly than shorter hairs. This com-

pression czn tend to push the face-
piece further away from the fece.
Alsc, if the hairs are springv anc
kinky, they will resist packing

- . together and tend to push the face

piece away, again increasing the
leakage rate. Thus, a newly trimmec

“beard may be more springy and

cause greater leakage than 2 longer
one. Figure 2 also illustrates how
even a one-day’'s growth of beard
stubble can czuse scme lezkage.
Each day’s growth will chiange the

- fitting characteristics, so somecne

who may have had a satisfactory fi:
one day will not have the same fiton

~ succeeding days.

\J
The volume of-hair on the face is
another determining factorin the it
A 'person with thin sidebums pene-



trating the facepiece-to-face seal

would not be expected to have as
much leakage as someone with a full
beard. The question then is how do
you determine how much hair
penetrating the facepiece-to-face
seal is acceptable and how much is
. not? For this reason, most rules and
. regulations prohibit any facial haxr in
the facepiece sealing area.

While this article has been discus-

'sing how well a beard will ““pack”

-~ "down, it mus,lr be remembered that -

. packing is also a function of how
. Hightly the facepiece straps are pulled.
If the straps are pulled as tightly
as possible to “pack” the beard to its

maximum, the wearer may not be .
able to stand the discomfort caused .-

by pressure points for more than a
few minutes. Facepieces are de-
signed to fit best- when tightened
snugly agzinst the face, not tight-
ened to the point of distortion of the
-facepiece and discomfort to the
wearer. Thus, if a bearded wearer
tries to minimize ]eakage by over-
tightening the straps to “pack” his
beard, he may be distorting the face-
piece at other parts of his face-and
causing a leak there. In addition, be-

cause of discomfort, he may have,
difficulty working very long without

-loosening the straps.

Bearded personnel have claimed
that the beard acts as a filter, keeping
out smoke. This is true when the

smoke particles involved are larger -
than the spaces between the hairs.
As late as 1910, beards at least six .
inches long were required for fire -

fighters in many dties. The beard
was dipped in a bucket of water be-

fore entering a burning building, .

folded into the mouth and used as a
- smoke filter for breathing.

What must be remembered,
though, is that a filter which allows
air to pass through it also allows
gases, vapors and small particles to

pass through. And it is the highly .
toxic gas and vapor decomposition.
products from synthetic materials.

now found in homes and industry,
and the usually present carbon
. monoxide, that are the major
hazards to the fire fighter, not the
large-size smoke particles or ashes?

Therefore, the filtering action of the -

- beard is not protecting the fire ﬁght-

er from the real dangers present in .

fire situations.
Another problem is that facxal
hair, if too long, can interfere with

the operation of the facepiece ex-

26

Coarye hair

Facepiece sealing edge

Fine hair

Figure 1. Effect of Corﬁpacting Coarse Hair or Fine Hair (Note the size of the air

spaces between hair cylinders.)

* halation valve. There have been ex- .

amples where a goatee, full bushy
beard or long handlebar moustache
have penetrated the exhaust valve,
holding it in the open position dur-
ing inhalation and allowing con-
taminated outside air to come into

the facepiece.

How Much Faceplece Leakage Can
Occur?

Periodically a bearded employee .
“asks LLNL to measure his facepxece

leakage to see if he can get a ““satis-
factory” seal. LLNL refuses to do
this because the regulations under
which the Laboratory operates pro-
hibit any employee with facial hair,

-which penetrates the facepiece-to-

face seal, from wearing any type of
respiratory protective device.

 Moreover, evenif a “satisfactory” fit

were found today, tomorrow orin a
few days it would no longer be
adequate.

Studies have been published .

which do investigate the leakages
found from facial hair’**¢* One of

the most complete studies was done _

by E. C. Hyatt, et al., at the Los Ala-
mos National Scientific Laboratory.*
This report, published in the April
1973 issue of the American Industrial
Hygiene Association Journal, classified
the various types of facial hair, gave

the leakages they can cause and"

listed the effects of day-to-day beard
growth on certain subjects. All tests

" were conducted on respiratory pro-

tective devices which had negative
pressure in the facepiece .on inhala-

“tion (equivalent -to demand-type

SCBA).-Of 35 tests on bearded sub-
jects with full facepieces, 27.-had
“unsatisfactory”’ fits, with leakages

‘found up to 16%. (Note: these tests

were conducted using salt particles
as the test agent; higher leakages
would be expected from a gas or
vapor.)

The author is unaware of any stud-
ies published since the 1973 Los
Alamos report. However, OSHA
regulations prohibit industry from
allowing any employees, with fadal
hair protruding into the facepiece-

" to-face seal, to use respirators. These

regulations, which are based on the
cited studies, have made additional
investigations of little necessity.
However, fire departments that do

- not come under state or federal reg-

ulations covering respiratory protec-
tion must make and enforce their
own rules. :

Positive Pressure (Pressure

. Demand) SCBA and Facial Hair

, The studies cited above referred,
of course, to negative pressure (de-
mand) type breathing apparatus. An
~OBVious answer 10 this is the use of
positive pressure (pressure de-

. mand) respirators. Many depart-

ments are equipped with these

_ devices already. Unfortunately, this is

not a satisfactory answer. There are
three problems which can occur
with pressure demand apparatus
‘and users with excessive facial hair.
The first is that the leakage caused
by the beard permits air within the
facepiece to leak out, reducing the
length of time the compressed air
cylinder can supply air to the
wearer. With a substantial ijeak
caused by a beard, we have
observed that a 30-minute unit,
which normally will last 20-22 min-

- utes at a roderate: wark rate runs

out of air. m as short a ime as 10-12
: mmutes - T e
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Figure 2. Effect of Beard Length

The sécond problem is that a per-
son doing moderately heavy to
. heavy work can “overbreathe” the

air supply if there is a Jeak, and suck
or pull in outside contaminated air
through the leak. In other words,
the regulator cannot deliver enough
air from the cylinder if the user takes

a hard, rapid breath while doing -

“hard work. This is more pronounced

. ifthe user is a large man with a large -
- lung capadty. With a leak between

the -facepiece and the face, such as
that caused by a beard, the extra air
needed is drawn from outside the
facepiece. (Note: if there is no leak,.
the facepiece will tend to collapse
towards the wearer’s face because of

the vacuum created. This forces the . J
. user to slow down his breathing rate -
to a level which the regulator can’

deliver.)

The third problem is the one de- .

scribed earlier, where the beard can

interfere with the exhaust valve op-
eration. This, in turn, can allow out~

side contaminated air to enter the
exhaust valve when the user takes a
deep breath, because the valve is

held open by the beard. It also

allows air in the facepiece to escape
during inhalation, again shortening
the time the air supply will last.

Standards and Regulations

Practically every standard or reg- -

ulation on respiratory protective de-

*.vices prohibits the use of respiratorsif
the wearer has any facial hair pro-- -

" truding between the face and the
facepiece seal. This is true whether . -

or not they have negative or positive

pressure in the facepiece on inhala-

tion. The only exceptions are devices
with a2 hood or helmet which totally

covers the head and seal at the neck, -
not the face. However, these are not -

The International Fire Chief

available for sg]f—contained breath-

ing apparatus except for some

five-minute escape devices.
The list of standards and regula-

tions given here are national, not =

‘state or Jocal. OSHA agreement-
states would have their own regula-
tions for respiratory protective

. devices and these regulations should

be reviewed where applicable. Since

. the OSHA agreement-states’ regula-
tions must be equal to or better than -

~ federal OSHA requirements, rules.

- prohibiting facial hair and respirator -

use should' be lincluded in all such
state plans.
Standards ,

ANSI Z788.2 3 1980° -
Fadal hair is mentioned in this

- national standard, “Practices for Re-

spiratory Protection,” just published
*in 1980.- i '

. 3.5.8 “A respirator with a face-
piece shall not be worn if fa-
dal hair comes between the
sealing periphery of the
facepiece and the face or if
facial hair interferes with

- - valve fanction.”

7.3.1 “A person who has hair

(stubble, moustache, side-
burns, ‘beard, low hairline,
. -bangs) which passes be-

- tween the face and the seal- -

ing surface of the facepiece
. of the respirator shall not be
permitted to wear such type

" - of respirator.” ol

7.3.2 A person who has hai
(moustache, beard) which
interferes with the function
of theirespirator valve(s)

shall not be permitted to

. wear the respirator.”
ANSI 788.5 4,1980" -
. Thisstandard'on “‘Practices for Re-
spiratory Protection for the Fire

t

Service,” soon to be published,.says:
9.7 “’Facepiece-to-Face Sealing -
-Problems. Facial hair which
interferes  with the face-
piece-to-face seal or in-the -
operation of the exhalation
valve on the full facepiece of
the SCBA shall not be per-
mitted. Such fadal hair may
include beards, sideburns,
moustaches, long hairlines,
or bangs which pass be-
tween the sealing surface of -
the facepiece of-the SCBA
and the face of the wearer.”

NIOSH—A Guide to Industrial Res-

piratory Protection” - :
“Facial hair lying between
the sealing surface of a re-
spirator facepiece and- the
wearer’s skin will prevent a
good seal. If the-respirator
permits negative air pres-
sure inside the facepiece
during inhalation; there will
be excessive penetration by
an air contaminant. Even a
few days growth of stubble .
will permit excessive con-
taminant penetration.
“Respirators shall not. be
worn when conditions pre-
vent a good seal of the face-
piece to the face. Such itemns
as beards and sideburns pre-
vent satisfactory sealing.

. Therefore, anyone who has
stubble, a moustache, side- -
burns, or a beard that passes
between his face and the
sealing surface shall not
wear a respirator that allows -
negative pressure inside the
facepiece during-inhala-
tion.”". '

Federal OSHA—Section 1910.134%"
This regulation, under which pri-
vate industry falls, says: _

“Every respirator wearer
shall receive fitting instruc-
tions including demonstra-
tions and practice .in how’
the respirator should be
worn, how to adjust it, and
how to determine if it fits
properly. Respirators shall
not be worn when condi-
tions' prevent a good face
seal. Such conditions may
.- be a growth of beard, side-
. burns, a skull cap that ex-

" tends under the facepiece, or |
temple piec®s on g]a’ss{és'." -

-
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" Both the Department of Energy

* .(DQE) and the Nuclear Regulatory
Coinmission (NRC) have respirator
regulations for their contractors and
licensees, respectively, which pro-
hibit facial hair and respxrator use.
The DOE manual is quoted as

- follows™ and the NRC manual* has
similar wording:

-13.3 “Persons using txght fitting -

(facepiece) respirators shall

not have any facial hair

which intetferés with the
sealing surface of the
respirator. Any intrusion of
facial hair into the sealing
surface of the respirator; re-
sults in an increase in leak-
age. Problem areas, other
than full facial hair, are
beards and moustaches with
half-mask facepieces and
long, wide sideburns on full
facepieces. '

“Individuals who have facial
hair styles which might in-
terfere with the sealing sur-
face of a respirator must be
closely supervised. Over a

-short period of time (even -

days), the-fadal hair could
extend into the critical seal

. area. Any worker who has
facial hair which intrudes
into the area where the res-
irator seals against the
ace shall not be fitted with a

respirator. Additionally, any .

worker who is not clean-
shaven shall not be allowed
to wear a respirator, even
though he has previously
obtained a satisfactory fit
with the particular device.
This does not 2pply to loose-
fitting enclosures such as
hoods, blouses, or suits.”

Summary

Thisarticle has presented the
reasons why breathing apparatus
" should not be used by persons with

facia) hair which protrudes between .-

‘the facepiece sealing area and the
~ face. Unfortunately, what should be
a common sense health protective
measure has, in some cases, become

an emotional issue with both per--. - .

sonal and dvil rights thought to be
jecpardized.
Many of these confrontations

should be resolved by common °

sense. For example, knowing that a

very short stubble usually causes .

less leakage than full bushy beards,

28

" pressure demand SCBA.

a person with-the skin condition
caused by shaving probably could be
fairly well protected by trimming the
whiskers as close to the skin as
possible with scissors and using

In like manner, someone who
feels strongly about keeping a beard
(for example, to hide a scar or other
disfigurement) could shave where
the facepiece seals to the skin and

keep the beard short enough so it
~does not interfere with the exhala-

tion valve.
1t is difficult to decide whether a
little hair would be permissible

- under the facepiece sealing surface

.when pressure demand apparatus is
‘used. For example, should thin side-

burns, which probably would be:

perfectly safe, be permitted? Since
limits are hard to define, standards
and regulations say none is permit-
ted. However, some facial hair with
pressure demand SCBA might be
acceptable if it does not deplete the

‘air supply appreciably, interfere

with the exhaust valve function or
allow overbreathing by a large lung
Acapacit’y person.

Knowing these limitations, indi-

* vidual fire departments, if not forced

to do 'so by regulations, might feel
that they can permit some reason-
able amounts of facial hair. Their
problem will be how to define and
enforce ‘“reasonable.”” The health

‘and life of the user is involved, so -

these decisions must be made

“'carefully. It must be emphasized

again that facial hair characteristics
change daily, so any tests of face-

piece £it or how long the breathing -
air cylinder will last on one day will’

be different on succeeding days.
Finally, under no conditions,
would this author recommend that

any fadal hair which intrudes be-

tween the facepiece-to-face seal be
permitted in those departments us-
ing demand apparatus
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Introduction
T IS OBVIOUS TO EVEN thc most cas-
ual ‘obscrver that there hdg been' a pro-

nouniced  change toward longer male haj

styles and toward the wearing of r oustucpét;’
wide, long sidcburns; and beards.

this paper is concerned only with t

~of facial hair on respirator performa

problem of the beard as an

hazzird is not new. For example, Alcxumgc:
The Great prohibited his Greglun soldicry

“convenient a hand-hold i bafitle.

beards are not likely o bt as-severe as in
Alexander’s time, but gbvertheless a man
wearing a respirator ¢in unknowlingly be
- placed in a hazardouy situation if his Tacial
hair interferes with the sealing of the respira-
tor on his face. ' ’

{n recent yea
the problem of thic effect of facial hair on res-
pirator perforfance. Among them are Hou-
gaam! and Griffin? in the United Kingdom;
the U.S. Arfiy® and Navy;* various fire de-
partments,/including the Swedish Fire De-
fense Agohicys® and the Atomic Encrpy Com-
mission/The Los Alumos Scientific Labora-

Work/ performed under the- auspices of the U.S. Atomic
Encrpy Commission, .

Ny

3N
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The present day consequences of wearing

others have investigated |

- high-cfficicney cartridges.

from wearing beards because they were too\

R

Effect of Facial Hair on Rcspirut_br Per[ormaé\@ |

'E. C. HYATT, J. A. PRITCHARD, C. P. RICHARDS, and L: A/

lass Alamas Scientific lzl(n:rqlapry, Unﬁ‘rr.vily o (;aliluruia. lass Alamogs, New Mexico 82544 .

The effect of facial hair on the performance of half-mask ;
fors was measured with quantitafive ascrusol respirstor-man-fest sysiems, Different
subjects having varying denrees of facial stubble, sideb
stody. Test results showed that the effect of facial hair on the performance of a
tor depends wpon the degree to which the hair intepferes with the sealing surface
the physical characteristics of the facial hair, the type respirutor
lation to the subject’s facial characteristics,
persons with excessive facial hair such

interfere with the respirator seal, cannot expect to obtain as high a

tor performance as persons who

/tory became involved as part of a much

‘man-test system
supply a 0.7-pm o

'—\g—';;-;.;_-,-g._;»,-- g L,
TEY A T

. - ,. .
GEOFFRION
full-facepicee . respi-
5, and beards were used .

and other factors. It is. con-
fucial stubble, sideburns, und

/

e clean shaven, .

larger project to evaluate all types of respira-
tory protective devices under simulated work
conditions. We have also been investigating
other factors that effect respirator perform-
ance, such as this very contcmporary prob-
lem of beards. Our study was limited to the
testing of several different types of half-mask
and full-Tacepicee respirators cquipped with

Sxperimental Procedure
Quantitative Man-Test Systems -

Two types of gquantitalive man-{est systems

ere used in this study. The quantitative di-
oelyl phthlate (DOP) acrosol respirator man-
teshgystem, consisted of a thermat DOP gen-
ertag that procduced a monodisperse 0.3-pm
POP herosol ina 3 11 by 3 ft by 7 i 'high
man-test chamber. ‘The amount of facepicee’
leakage 4s determined with a forward-light-
scallering photometer by sampling contins’
uously from the facepicce at 8 liters per min-
ule (LPM). :
~-The protot

¢ NaCl acrosol respirator
cd a Wright Ncbulizer to
odynamic mass median
diameter (AMMD) Yolydisperse NaCl acro-
sol to a portable tesh hood. A continuous -
sample was taken frorg the facepiece at 1 -
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Dear Sir and Brothers

Due to changes in grooming and styles of the fire fighters, many of our
local unions and individual members are &t odds with old rules and reg-
ulations, new additions, and amendments with stricter enforcement.

We have been of the opinion that a court of Arbitration Board could rule
'fn any direction. BHowever, wvhen the fire department administration stressed

"safety and mask leakage due to excessive bair, reasoneble rules and regulatzons_
were upheld. L :

The letitude of fire fighters in the United States was restricted by a legal
decision on April 5, 1976 in which the U.S. Supreme Court upheld the employer's
right teo sec "rational" hair regulations. In Kelley, Commissioner. Suffolk
Countv, N.Y. Police Department v. Johnson the majority of the court ruled

that a county regulation limiting the length of a policeman's hair did not _
viclate any rights guaranteed by the 1l4th Amendment. The Court said the regu-.
lation could be supported because it reflects the desire to make police officers
recognizable to the public end similar epplication to all would result in im-
proving the "esprit de corps.! Safety of the emplovee was not a factor in

this case, oo ' ‘ ' :

A second case involving a fire fighter Quinn v, Muscare, Supreme Court:

#75-130, supports the Kelley v, Johnson theory and is inciuded with the enclosed
supplemental information. <rcdward Hickey, Jr., General Counsel for the I1AFF,
Eas furnished an analysis of'gach case,

Frate*nally,

Micheel J. Smith éy
Direc’or of Research
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ANALYSIS OF”DECISION

: - of the ‘ ' _
,:mmwmormmmsm ;_"
o in' .

'»m.z.m v.-aoamon o

- on April 5 the Supreme Court of the United States handed down its

'opinion in Kelley v. Johnson reversing a. decision of the United States Y
-fConrt of Appeals for the Second Circuit and upholding a county regula-f'-
tion liniting the length of county policemen s hair.

ln this case the Police Comm.ssioner of Suffolk County, New York. '

- had promulgated a regulation directed at the style and length of hair,
sideburns, znd mustaches’ wora by naie police officers and which prohibited
' beards and goatees except those worn for medical reasons.’ The regulation
}'nas attacked as violative of a patrolnan's right of free expression under
. the First anendment and his guarantees of due process and equal protec-:
| t_on unde. ‘the Fourteenth Amendment because, since it vas not based upon
: the generally accepted standard of grooming in the com:unity, iz placed

.A/undue restriction upon his activities in the connnnity.

_; A.najority of the Suprene Court, in an opinion by Justice Rehnquist,

declined to recognize that the Constitution protects ordinary citizens

.
in matters cf personal appearance but srated that, even if such protec-

tion is afforded ordinary citizens, government employees are to be.

treated differently from the citizenry at large. Thus, the Court found 4

-

iz "highly significant" that the individual attacking the Suffolk County N
regulation was proceeding not as a nenber of the citizenry at large,
but on the contrary as aa enployee of the police force of Suffolk County,

'a subdivision of the State of New Ydrka" Moreover,. the Court felt that‘

.
-2 - . . : T -

, . . . v

. :
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since-this case does not involve a fundamental First Amendament right,

and since the Court haS'recently sustained'comprehensive and suhstantial
restrict.ons npon government employees First Amendment activities,

' there was Surely even more room for restrictive regulations of state

exzployees {here] where the clain inplica*e[d] ‘only the ‘more general

contOurs of the substantive liberty interest protected by the Fou.teenth

i Anendnent

Sinte the najori“y felt no fundamental rignt was involved, i,

. deteroized- that the hair length regulation should be conszdered ‘not as‘x |

a’ separate iaf’ingement upon an . alleged liberty interest but rather i ;
'.the overa.l context of the county s chosen mode of orga.iza tion for itsx
— poclice force.v In this light the majority rejected the lower court's’

" view that the hurden was on the State to establish a genu.ne public

need for each of these regulations. Rather, the najority felc taat all.l
such regulaticns, which had zo counterpart with respect to the public
at large, were part and parcel- of the county s chosen organizational

st‘ucture, “which [the county] undoubtedly deem[ed] the most efficient

_in enabling its police to carTy out [their] duties". As such the Court

lound the regnlations to be a presumptively valid action pursuant to

'the.State s police power. The significance of this opinion is that the

burdan is no longer upon thetstate to establish a genuine public need
for these types of regulations ({.e., those not affecting First Amendment

rights) but rather upon the individual State emponees to show that the



regelatlons are not rationally connected to the promotlon of safety of
* . - - . . - R .‘--:,'

- pexsons ‘and property’“. "T . ‘f " - ‘“‘

Applying this test to tbe specific facts of the case, the majority
‘upheld the. Suffolk County hair. regulation. Inferring from the fact
. that the overvhelming majority of state and county police are unaeorned
.; that sx:.lari“y of police officers is desirable,vthe ma;ority deter- "?felﬁ-”
_,_:1ned ehat nhether such a choice was based Yon a desire to ‘make police

off-cers readily recognizable to the nembers of the pnblic, or a desire

| for the esorit de c¢orps which such sxmilarity is felt to intulcate :

-

vith,n{the police torce.;tself"; either basis constituted a sufficientlf:v

rational jnstirication for the regnlationrso.as to nefeatvthe individual :

patrolmz 's claim. o . LT DT
Justice Powelt concurring with the naJorlty, elt that the majority

opinion did nst imply that a liberty interest as to matters of personal

) anpea:ance did not’ fall vithin the Fourteenth Amendment. Rather, he .'. _

| analyzed the case on the basis of a. weigh;ng of the degree of infrnngenent

of:the’ individual's llberty interest agalnst the need for ‘the regulation

- an{ det .ined that this process of analysis Justzfled the applzcation

‘of "2 reasonable regulation to uniform police forces that would be an

| permassible intrusxon upon llherty ina dirferent context.

‘ Justices Marshall and Brennan dissenting, stated that the majority's

opinaon "that the liberty guarantee of the Fourteenth Anendment does not.

encompass matters of personal appearance {is] fund mentally inconsistent R



vith the valnes'ofiprivacj,.self;identit}; autonomj, and personal
“integrity, that [the dissenters] have always assumed the Constitution
vas des;gned to protect. _ *he lack of precedent oa this specific issue
'.of 2 citizen's right to choose his own appearance, the dissenters con-

L tinne, arises only because the righ’ has been so’ clear as to be beyond

question - v o its existence has simply been taken fox granted._ In an :‘""

increasingly crowded society in which it is already extremely difficult

f; to maintain.one s identity-and.personal integrity, &4 would be dis- A

'.tressing, to say the least, if ‘the Governnent could regulate onr personal .

‘ .
appearance unconfined by any constitutional strictures vhatsoever." In

addition, the dissenters, vnile fully accepting the goals of identifi- ‘

N*'ability of police officers and maintenance of espr‘t de corns, could <

find no ratiomal rela onship betveen the challenged hai* regulations

- and these goals. L

ST avara 3. Hickey, e
o " General Counsel, IAFF

.-.\ R
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by,

.

| 508 F. 24 536, reversed. -

XoT®: Wh ® u fessible, & sylUabos (h«.dnote) will be n-
Muuuu:donznecnnxmn with this case, at tZs time -
the opinion is issued. The syllabus constitutes no past ¢f the oplaion
of the Coart but has dees Drepared by the Reporter of Decitlons for
the cotvealence o: m reader. Ses D‘n(u‘ S:ctu Y. Dstroit Lumber
Cea., 200 n.s.:n. ’

SO Sylla.bus

fx_m.LEY COMMISSIONER, SUFFOLK comvry_

POIJCE DEPARTMENT 'v. JOHNSON -

'I'EE SECOND CIRCUTT

No. '74-1259  Argued December 8, ISTS—Decidad Apr 5, 197
fA eomty regu.ls.non limiting tbe length' of county poﬁsemen: hair

N ‘SUPBEMZE corm 0F T mmp STATES

’ mmmmmmmcomoruywron'f"

held not to violate any right guaranteed re:pondent pohceman -

" by the Fourteenth Amendment. Pp. 6-11. :
{8) Respondent sought the protection of the "ourteentb.

.Ameadment, not as an ordinary cmzen, but as 2 law enforcement
e:npbvee of the .county, a subdivision of the State, and. this dis-
tinetion is one of considerable sxgm.ﬁcz.nce sizee o State has wider
latitode and spotsbly different mtersu in’ imposiag restrictive

regulations on its employees than. xt doa m reguhtmgthe citi- .

- geary at'large. P. 7.
{b) Choice of organization, dr,”a.nd eqmpwt for ]aw en-
forcement persoznel is eatitled to the same sort of presumption of

- legidative validity s are stats choices to promote other aims - A

within tke cogmizance of the State’s police power. Thus, the

question is not whether the State can “establish” a “geauine pub-
" Be need” for. the specific regulation, but whether respondent can
demosstrate - that there ¥ no rational coanection between the

mgulé.non., based as it is on the county’s method of orgarizing its

, police force, and the promotion of sifety of persoa.s and prope:ty "
© Pp. 7-10.

(¢). Whether a state or local govtmmests choice to hgve its
police uniformed reflects a desire to make police officers readily
recognizable to the public or to foster the espnt de corps that
similarity of garb and appearznce m) inculeate witkin the police
farce itself, the justification for the hair-style regulation is suf-
ficiently rational to defeat respondent’s cl2im based on t.he Iiberty

_ guarantee of the Fourteeath Amendment “P.10.

ol
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- ‘ . : : . voncn t This apintoa |a yubject Lo tarmal ravialon beCors publioatinm

: .o . . ' lathe ‘tnlhnlmry eint of the Unfled Btates iteports, Readere are re.
neated to not\l he lllpot‘a& 1‘ Jecislune, Bupreme Court of the
) . ' fotley Niates, Washington, 3,0, L0034, ol an lwosuthlcnlor olher
: ' arnal ergora’ In order that eortectlond may be made before Ihe pre-
: - iminary priak gous to pram, '

S [ . BUPREME COURT OF TIIG UNITED STATIS

I : KELLEY v. JOHNSON

. " No. 74-1260
B)}Ilnbus‘- ’ B o . 3
_ _ - _ L . P ' Tugene R. Kelloy, Commis-
Renwauise, J., delivered the opinlon of the Court, In which - .- . o, .o sloner of the Suffolle = | - . . v
Bunogn, C. J., and Brewarr, Wnng, Buaoxauy, and Powswy, 33, %« - " . County Police 1On Writ. of Cortlorari to.
joined. Powers, ., filed & concurring opinfon. Mansuacy, J,, filed = . N .. Department,* ..the United Btates Court

a dissenting opinion, In which Brennan, J., joined. Srevews, 1., .
took no part in the consideration or decision of the case.,

of Appeals for the Second

STed Lo .o Petitioner, Cirouit

B Edward Johnson, eto. T

 [April 6,'1076)

voooe T -7+ Mn, Justice Reanquist dolivered the opinion of tho .-
‘¢ § - . The District Court for the Eastern District of New -
‘ R T " York originally dismissed respondent’s complaint secking .
. declaratory and injunctive reliel ngainst a .regulation
. , _ . promulgated by petitioner limiting the length of a police-
peoo o b0 man's hair.  On respondent’s appeal to the Court of Ap-
' o ' . 0« 7 . peals for the Second Circuit, that judgment was reversed,
: T ~ and on remand the District Court took testimony and -
- thereafter granted the relief sought by respondent. The
o e o oo : Court of Appeals affirmed, and we granted certiorari, 421
o ' ‘ : . i o e UL 8. 987 (1975), to consider the constitutional doctrine
i ’ : . o _ ‘ S - ombodied in the rulings of the Court of Appeals. We
o o S treverse, c e | |

.

-
eomm = o—a

1

o ' ' S C e e In 1971 vespondent’s predecessor, individually and ns’

. : : C S .. president of the Suffolk Countly Patrolmen’s Benevolent
o =7 .7+ Assoociation, brought this action under tho Civil Rights

| [ . o . ... . Actof1871,42U.8. C. § 1083, against petitioner's pred-.

P o e L ecessor, the Commissioner of the Suffolk County Police

\,
. o



“fere with the proper wear _ _ .
. _accepiability of & member's hair style will be based upon the criterla

" KELLEY v, JOONBON

No. 71-1, which established hair grmfning standavds
applicable to male membors of the police force.! The

1 Order No. 11—1."nmimdlng- Chapter 3 of the Rules and Proce- -

of Buflalk, N. Y., provided:

dures, Police Department, County

“3/160 Members of the Forca and Department shall be neat and

clean at all times while on duty. Mala personnel shall comply with

" he following grooming standards unless exgludcd by the Police Com-

missioner due to apecial assignment: ) . .
#2/76.1 HAIR: Hair shall be neat, clean, trimmed, and present s
groomed appeavance. Halc will not touch the ears or the collar

ir k. Halr in front
' L the closely cut hair on the back of the neok,
T :i';:‘;m g:oomed'yso that it does not fall below the baad of properly

In no case will the bulk or length of the hair inter-

orn headgear. :
Tore with. of auy authorized

headgear. The °

| Départfnenf.. The Corhmléaioﬁer had promulgated Order -

fn this paragraph and not upon the style in‘which-he-cboosa;:tofweAar,. .

his haic.

YU } ‘ \de-
3,752 SIDEBURNS: If an {ndividual chooses ta wear 8 ]
’ bum':, they will be neatly trimmed and tapered in the saamo manner
(]

as hia haircut. Bideburns will not extend below the lowest part olll

the exterior ear opening, will be of even width (not flated), and wi -
i clean-shaven horizontal line. '

m:}’l‘;"l':':;ia MUSTACHES: A sbort and neatly trimmed mustache

may be worn, but shall not extend over the top of the upper lip or .

' th ers of the moutbh. -
he'}";;'(ll&: ;;’I‘;;\RDS & GOATEES: The face wul.l bo:.cleap-ahav: L
" other than.the wear of the acceptable mustache or aideburn3. Beards

and gontees are prohibited, except that a Police Burgeon may grant &

waiver for tho wearing of a beard for medical reasons with the .

i issi When & Surgeon prescribes
approvol of the Police Commissioner. W) n Pt :
tl‘::". s member nol shave, the beard will be kept trimmed sym

irs wi ( d so that they do
trically and all beard haira will be kept Lruumed o
:‘oet r[l:r:t)r’udo more than one-hall inch from the akin ‘xmt,hce of tha

‘af'e2./15.5 _WIGS: Wigs or hair pieces will not be worn on duty in
uniform except for cosmetic reasons to cover natural baldness or
bysical disfiguration.
?J worn, it will conform to department atandards.”

If under thess conditions, a wig or hair piecs

-

- -

KELLEY v, JOOINSON« . .

“regulation was divected at the style and length of _hair;.
- ‘sideburns, and mustaches; beards and goatees wero pro- -

hibited, except for medical reasons; and wigs conforming

- to tho rogulation. could be worn.for cosmetio reasons,
. Tho regulation was attacked as violalivo of respondent -
. patrolman’s right of free expression - under tho First

Amondment and his guarantees of due process and equal

- protection under the Fourteenth Amendment, in that it

was “not based upon the generally accepted standard of

* grooming. in the community” and placed “an. undue
- restriotion” upon his aclivities therein.

Tho Court of Appeals held that cases cﬁuractcrizing |

. the uniform civilian services as “para-military,” and sus-

taining hair regulations on that basis, were not soundly

grounded hisborici;lly.‘ It said the fact ‘that a police
. force is organized “with a centralized administration and
-, o -disciplined <rank- and file-for efficient-conduct--of -its -

affairs” did not foreclose respondent’s claim, but instead
_bore only upon “the existenco of a legitimato stalo intor-
est to be reasonably advanced by the regulation.” ‘Dwen
V. Barry, 483 T, 2d 1120, 1128-1129 (1873). The Court
of Appeals went on to decide that *choice of porsonal

~ appearance is an ingredient of an individual's personal
liberty”* and is protected by the Fourteenth Amend-

tE, 'g., Stradley v. Anderson, 478 F. 2d 183 (CA8 1973); Green-

- wald v. Frank, 40 A. D. 2d 717, 337 N. Y. 8. 2d 225 (1972), aff'd

(1009). , :

without opinion, 32 N. Y. 2d 802, 346 N. Y. S. 2d 529, 299 N. E.
2d 895 (1973). The District Court's dismisal was based on cases .
upholding the discretionary power of the military and National -

+ Guard to regulate n soldier’s halr length. Bes Gianatasio v. Whiyte,
* 420 F. 2d 008 (CA2), cert. denied, 400 U, 8, 941 (1970); Raderman

v. Kaine, 411 F. 2d 1102 (CA2), cert, dismissed, 390 U, 8. 070
21d, at 1130, While it recognized the distiriction between citi- '

gons and unifomed employees of police and fire departments, the
Court of Appeals stated that the individual's status bore not on the
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- mont, It further held that the police department had

“failed to make the slightest showing of the relationship
betweon its regulation and the legitimato interest it

sought lo promote.” Id., at 1130-1181. On the basis-
of this reasoning it concluded that neither dismissal nor

summary judgment in the District Court was appropri-

ate, since the department “has the burden of establishing . _
a genuine public need for the regulation.,” Id,, at 1131, -

Thercafter the District Court, under the compulsion
of the remand from the Court of Appeals, took testimony
on tho question of whether or not there was a “genuine
public need.” The sole wilness was the Depuly Com-
missioner of Lthe Suffolk County Police Department, peti-

tioner’s subordinate, who testified as to the police depart-
ment's concern for the safely of the patrolmen, and the -

need for somo standurds of uniformity in appearance,*

existence of his sight byt whether th tight was outweighed by a -

fegitimate atate intorest. /d, n. 0. .
' ¢On remand, the complaint was appropriately amended to reflect

the interim renumbering and modification of ‘the hair grooming
regulation. Tha former sections 2/75.0-2/753, see n. 1, supra, were

‘modificd to provide as follows: - .

“Members_ of the Force will b neat and clean at sll timea while
on duty. Mals personnel will comply with the following grooming
standards unless excluded by the Police Commissioner due to specinl
assigoments; E N
+ “A. Hsir will bo neat, clean, trimmed and present a groomed

.- appearance. Hair will pot go below the ears or the collar except
* .(he closely cut hair on the back of the neck. Pony tails are

KELLEY v, JOHNSON -

.

‘The District Court held that “no proof” was offered to ‘
“support any claim of the need for the protection of the

polico officer, and that while “proper grooming” ia an
Ingrediont of a good .police department's “esprit do

corps,”. potitioner's atandards did not establish a public |
need because they ultimately reduced to “{u]niformity

for uniformily’s sako.” * The Distriot Court granted the

E - 2/2.10 (hereinafter Nules and P}occdtlres). Sectious 2/15.4-2/18.5,
.ace n. 1, supra, wero aimply renumbered as 2/2.18, subdivisions D
.and B, reapectively, Deputy Commissioner Rapp’s testimony on

remand was dircated to the regulation as modified. For present
purposes, the differences are immaterdal. . ‘

* Illustrating one safety problem, Rapp showed that an assailant
could throw an officer off-balance by grabbing his hair from the -

rear and levering agninst the patrolman’s back, After noting that
the prohibition against “pony tails” was thus a proper oae, the
District Court stated; s o _

“The remainder of 2/2.16A, however, bears no relationship to safety
but rather related to hair styling. .The potential danger in hairdress

Is tha ability of the offender to grip the hair and hold the fate of

the police officer in his hand. 'Dulk and length of the hair Is not

- regulated except ns il interferes with ‘the proper wear of any

authorized headgear.! Thus the regulation would permit bulky and
léngthy hair on the top of the head, thoreby presenting the very
problem that was demonstrated. Io the remaining subdivisions,
sideburns, mustaches and wigs are regulated and beards are barred.

. No prool was offered to support any claim of the need for the pro-
.tection of the police officer in the pertinent regulations.”

" Tho District Court’s findings with respect to the relationship beteen

morale and graoming standards are as follows;
“The high morale of police personnel is a matter. of grave con-

» prohibited. In no case will the bulk or length of the hair interfere
» '."with the proper wear of any authorized headgear.
' + “DB. If & member chooses Lo wear sideburns, they will be neatly

/"« “trimmed. Sideburns will not extend below the Jowest part of the enr.  the public it serves promotes [sic] the efficiency of the organization’s
Sidcburns shall not be flared beyond 2/ in width and will end with.

work. However, with the exception of-the general requirement that
/"a clean-shaven horizontal line. Sideburns ?hnll not connect with the _ hair, sideburns and mustaches bo nently trimmed, the regulations do
. " mustacho, ’ . _ .

-not provido standards for proper grooming. Rather, the standards
“C. A neatly trimmed mustacho may be worn.*

do nothing more than demand uniformity, Uniformity for uniform- ‘
' Thales and Procedures, Police Depnrtment, County of Suflolk, N. Y., ity’s snke does not establish a publio need. Defendant offered no J

cern to the department. - Proper grooming Is an Ingredicnt of the
esprit do corps of a good law enforcement organization. The self-
esleern generated In the Individual and the respect commanded from -
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reliof prayed for by respondent, and on pétitionera -
- appeal that judgment was affirmed vmhout opinion by
_ the Court, of Appcnla. ,

II

, Scct!on 1 of the Fourtaonth Amondmont to tho Unltod |
States Constitution provides in pertinent part:

“[No State] shall , . . deprive any person of life,
liberty, or property, without due process of law.”

This section affords not only a procedural gunruntcow
egainst the “deprivation of “liberty,” but likewiso pro-
_“tects substantive aspects of liberty against unconstlitu-

tional restriotion by the State. Board of Regents v.

Roth, 408 U. 8. 564, 572 (1972) ; Qriswold v. Connecticut, .
- 381 U..S. 479, 502 (1965) (WrirTe, J., concurring). :
 "The “hberty “interest claimed by- respondent here of
course, is distinguishable from those protecled by the '
Court in Ros v. Wade, 410 U. S. 113 (1073) ; Eisenstadt
v. Baird, 405 U. S, 438 (1072); Stanley 'v. lllinois, 405-
U. S. 645 (1972); Griswold v. Conneclicut, supra; and -

Meyer v. Nabraska, 262 U, S. 390 (1923). Each of those
cases involved a substantial claim of infringement on the

- individual's freedom of choico with respect to cerlain basic .
malters of procroation, marringo, and family life. Dut

whether the citizenry at large has some sort of “liberty”
intercst within the Fourtcenth Amendmont in matters of

proof that beards, goalecs, bair styles that extend bolow the ears
" or collar, or sideburns that extend below the Jowrest part of the ear
or beyond 2’ in width and do not end with a cleanshaven horl:

zontal line affect the morale of the members of the police depart.

ment or earn the disrespect of the publio.”

While notiog Rapp's testimony that uniformity was required for

identifieation, the District Court stated: “It would appear, however,
that the uniform (issued by the department) supplics the necessary !
ldcnuﬁrahon for police work.”

L]
v
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1

,personal appearance i3 a queshon on’ whnch this

Court's cases offer little, if any, gunda.nce ‘We can,

_nevertheless, assume an aﬁirmatwe answer for purposes

of deciding t.hls case, ‘becauso we find that assumption

. insuflicient, to carry-the day for rcspondent'a claim,

Respondent has sought the protectlon of the. Four-
teenth Amendment not as a member of the oitizenry at
largo, but on the contrary as an- employee of the police
forco of Suffollk County, a subdivision of the State of

~ Now York, While the Court of Appeals made passing
_referenco to this distinction, it was thereafter apparently

ignored. Wa think, howevcr it is highly significant.

“In Pickering'v. Board of Education, 391 U, 8. 563, 6568 .

(1068), after noting that state employment may not be

" conditioned on the relinquishment of First Amendment
rights; the Court stated that “[a]t the same time it can-
not be gainsaid that the State has interests as an om-

ployér in regulating the speech of its employees that .

differ significantly from those it possesses in conneotion

with regulation of the speech of the citizenry in general.”

" More recently, we have sustained comprehensive and

substantial restrictions upon activities of both federal
and state employees lying at the core of the First Amend-
ment.  Civil Service. Comm'n v. Lelter Carriers, 413
U. S. 548 (1973); Broadrick v. Oklahoma, 413 U. S. 601
(1073). If such state regulations may survive chal-

- lenges baséd on the explicit'lnngunga of the First Amend-

ment, there is surely even more room for restrictive regu-
lnhona of state employees where the claim implicates only

" the more general contours of the substantive liberty.

intercst protected by the Fourteenth Amendment.

The hair length regulation here touches respondent as
. an employee of the county and, more particularly, ns a

policcman. Respondent’s employer has, in accordance
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with its well-cstablished duty to keep the peace, placed
myriad demands upon the members of the polico foree,
duties which have no counterpart with respect to- the
‘publio at lnorge. Respondent must wear a standard uni-
form, specifio in each detail.® When in uniform he must
salute the flag! He cannot take an active role in local
political affairs by way of being a party delegate or con-
tributing or soliciting political contributions® He. can-.
not smoke in publio® All of these and other regula--
tions * of the Suffolk County Police Department infringe

" on respondent's freedom of choice in personal matters,

~ Lon the part of local governments like Buffolk County {o creats-a
" “mililary force,” “[t)bs use of such organization evolved as a .

s

and it was apparently the view of the Court of Appeals
that the burden is on the State to prove a “genuine public
need” for each and every one of these regulations.

" 'This view was based upon the Court of Appeals’ rea-
soning that the “uniquo judicial deference” accorded by .
the judiciary to regulation of members of the military was
jinapplicable because there was no historical or functional
justification for the characterization of the police as -
- “para-military.” DBut the conclusion that such cases
are inapposite, however correct, in no way detracts from

" the deference due Suffolk County’s choice of an organiza-

-
'

tional struclure for its police force. Iere the County
has chosen a mode of organization which it undoubtedly
deems the most efficient in enabling its police to carry out
the duties assigned to them under state and local law." -

* Rules and Procedures 4/1.0-4/13.
vId, 6722,
$Id, 2/25.

. %I, 2/5.L. ' , , .
. ¥88ce, ¢. g., id., 2/14.0 et scq. (Code of Ethics). .
14 The Court of Appeals itself found that while thero was no desire

practical administrative solution . . .

M 483 F. 2d, at 1128-1120
(emphasis added). : : ,

KELLEY ». JOHNSON .

Such a choice necessarily gives weight to the overall nced’
for discipline, esprit de corps, and uniformity,

The county’s choice of an organizational structure,
therefore, does not depend for its constitutional validity
on any doctrine of historical prescription. Nor, indeed,
has respondent made any such claim. His argument does
not challenge the constitutionality of the organizational
structure, but merely asserts that the present hair length
regulation infringes his asserted liberty interest under

- the Fourteenth Amendment. . We believe, however, that

the hair length regulation cannot be viewed in isolation,
but must be rather considered in the context of the coun-

~ ty's chosen mode of 'organization. for its police force.

The promotion of safety of persons and property i3
unquestionably at the core of the State’s police power, and
virtually all state and local governments employ 'a uni-
formed police force to aid in the ‘accomplishment of that
purpose. Choice of organization, dress, and equipment
for law enforcement personnel is a decision entitled to the

-same sort of presumption of legislative validity as are

stalo cholces designed to promote other aims within the

" cognizance of the State's police power. Day-Brite Light-

ing, Inc, v. Missouri, 342 U. 8. 421, 423 (1952) ; Prince v.

Massachusetts, 321 U. S. 158, 168-170 '(1944) ; Olsen v.

Nebraska, 313 U, 8. 236, 246-247 (1041). Having recog-
nized in other contexts the wide latitude accorded the
Government in the “dispatch of its own internal affairs,”
Cafeteria Workers v. McElroy, 367 U. S, 886, 896 (1961),
we think Suffolk County’s police regulatioris involved
hero are entilled to similar weight. Thus the question
is not, as the Court of Appeals conceived it to be, whether

.the State can “establish” a “genuine publie need” for the

specifio regulation. It is whether respondent can demon-
strate that there is no rational connection between the

. ‘regulation, based as it is on respondent’s method of orga-
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nizing its police force,'and the promotion of safoly of _'
persona and property. United Public Workers v, Mitoh-

- ell, 330 U. 8. 76, 100-101 (1047) ; Jacobson v. Massachu
setts, 197 U, 8. 11, 30-31, 36-37 (1906), » .
" Wae think the answer here Is so cloar that the District

Court was quite right in the first instanco to have dis-

missed respondent's complaint. Neither this Court,
" the Court of Appeals, or the District Court is in

" " a position to weigh the policy arguments in favor of and -

‘againat a rule regulating hair atyles as a part of regula-
tions governing a uniformed civilian service. . The constis
tutional issue to be decided by these courts is whether

. pelitioner's determination that such regulations should be

enacted is so irrational that it fiay be- branded -“arbi-
_trary,” and therefore a deprivation of respondent’s “lib-
erty” interest in freedom to ghooso his own hair atylo.

IVilliamson v. Les Optical Co., 318 U, S, 483, 487-488 -

(1055). The everwhelming majority of state and local
police of the prescnt day are uniformed. This fact it-
self testifics to the recognition by those who direct those

operations, and by the people of the States and localities -

who dircclly or indirectly choose such persons, that sim-

ilarity in nppearance of police oflicers is desirable.  This .
choico may be based on a desire to make police officers’

readily recognizable to the members of the publis, or a
desiro for the esprit de corps which such ‘similarity is felt
" to inculeate within the police force itself. Either one is
a sufficiently rational justification for regulations so as

1o defeat - respondent’s claim based on the liberty
¢! - puaranty of the Fourteenth Amendment.

" " .The Court of Appeals relicd on Qarrity v. New Jorsey,
385 U. S. 493 (1067), and amici in their brief in support
~..of respondent elaborate an argument based on the Jan-

‘guage in Garrity that “policemen, liko teachers and law-
. vyers, are not relegated to a watered-down version of .

.' “Tho judgment of the Court of Appeals ia

~ KELLEY v, JOHNSON -

constitutional rights.” JId., at 500. Gafrify, of courso,
Involved the protections afforded.by the Fifth Amend-
mnent to the United States Conatitution as mado applica-
blo ta the Btates by the Fourteenth Amendment. Mal-
loy v. Hogan, 378 U. 8.1 (1904). Certainly its languago

“eannot bo taken to suggest that the claim of a member

of a uniformed civilian service based ‘on ‘the “liberty”

~ interest protected by the Fourteenth Amendment must
- necessarily be treated for ‘constitutional ' purposes the -

same a3 8 similar claim by a member of tho goneral

‘publie. . '

. The regulation’ ’i:hallengéd here did not violate
any right guaranteed respondent by the Fourteenth
Amendment to the United States Constitution, and the

- Court of -Appeals-was- therefore- wrong in. reversing the -

District Court’s original judgment dismissing the action.
~ Reversed,

"~ Mn. Justice Btevens took no part in the conaiderétion
- or docision of this case. oL s



) SUPB.EME COUBT OF: TH:E UNHED STATES”_ "

No 74r1269 .
| Eugene R. KeIl-y, Commis-' . ‘
ﬂ%n:t’lzith;fgzlk | On Writ of Certiorari to
Sl the United States Court
Department,
Petitioner, - | Of Appesls for the Second
. .- oo Cm:mt '
Edwx.rd Johnson., etc.

[Apnl 5, 1975]

M& Jr:rsncs Powery, concurring,

- I concur in the opinion of the Court and write to‘
',m.keclea:that contm:ytotheconcemexprwsedm
the dissent, I fird no negative implication in the opinion -
with_mpect to a liberty interest within the Fourteenth
Amendment ss to mattiers of personal sppearance. See
Poe v. Ullman, 367 U. S. 497, 541-543 (1961) (Harlen,
J., dissenting).” When the State has an interest in regu-
lating one’s personsal appearance, as it certainly does in
. -this case, there must be a weighing of the degree of

infringement of the individual's liberty interest sgainst.
. the need for the regulation. This process of analysis
justifies the spplication of a reasonable regulstion to a
uniformed police force that would be an impermissible
intrusion upon liberty in a different context. -
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SU'PBEI:[E COUBT OF ;sTHE UNITED STATES

No 74—1269

- viEuge'neR.KeIley,Commis}‘ Ce
: sioner of the Suffolk - On Writ of Certiorari to

| f-°]§§"§§:§§° the United States Court
Pepﬁﬁonﬂ. 7 * of Appesls for the Second
o Circuit. ' o

Edwa:d Johmon., etc
' [April 5, 19761

MB. Jnsncz mnszm., with whom M.a. Jus'ncs
BreN™AXN joins, d.sse.ntmg.

. ‘The Court today uphclds the constttutmna.l.ty of Su-
+ folk County’s regulation h.tmtmg the length of & police-
~man’s hair. While the Court only assumes for purposes
of its opinion that “the cxt.xzenry st large has some sort
of ‘TLiberty’ interest mthm the Fourteenth Amendment
in matters of personal appesrance . . .” ante, at 6-7, I
think it clear 'that the;Fourteﬂnth Amendment does
indeed protect agzinst comprehensxve ‘tregulation of what
citizens may or may not wear. And I find that the
rationsles offered by the Court to justify the regu-
“lation .in this case are ;insuficient to demonstrate 'its
conshtutmnahty Accordmgly, I respectfully dzssent. ‘

. As the Court res:ognizé;s, the Fourteénth Amendment’s
guarantee against the deprivation of liberty “protects
substantive aspects of liberty egainst unconstitutional
restrictions by the State.” Ante,'st'6. And we have
observed that “[1]iberty under law extends to the full

_ range of conduct which the individual is free to pursue.”
_Bollzng v. Sharpe 347 U (S.497, 499 (1934). See also

. .14- " N ‘,',- _"".-:
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Poe v. Ullman, 307 U, 8. 407, 543 (1901) (Horlan, J,,

dissenting).! It scems to me manifest that that “full
" vango of conduat” must encompass one's interest in dress-
ing according to his own tnste. An individual’s personal
appoarance may rofleet, sustain, and nourish his person-
ality and mny well bo used as a means of expressing his

altitude and lifestyle.! In taking control over n citizen's’
.personal appearance, the Government forces him to sacri- -

fico substantial elements of his integrity and idontity as
-well, To say that Lhe liberty guarantee of the Fourteenth:

Amendment does not encompass matters of personal ap-
pearance would bo fundamentally inconsistent with the
values of privacy, sell-identity, autonomy, and personal
integrity that I have alwnys assumed the Constitution was

- designed to prolect. Sece Roe v, Wade, 410 U. S. 113 -

(1073) ; Stanley v. Georgia, 394 U, 8. 657, 564 (1909);
Griswold v. Connecticut, 381 U. S. 479, 485 (1965) ; Olm-
stead v. United States, 277 U. 8. 438, 478 (1928). (Brnn-
deis, J., dissenting).

‘Wo have held that the Constitution's protccﬁon of liberty en-

compasses tho interest of parents in having their children learn .

German, Mcucr v. Nebraska, 202 U. 8. 300 (1923), the interest
. of parenls in being ablo to scad their children to private as well
. as publio schools, Pierce v. Society of Sisters, 268 U, S, 510, 634-535

{1925), tho interest of cilizens in traveling abroad, Kenl v, Dulles,

1357 U. 8. 116, 125 {1958);- Aptheker v. Secretary of State, 378

“++ U, 8. 500, 505. (1904), tho interest of a woman in deciding whether

or not lo terminato her pregnancy, Roe v. Wade, 410 U. 38, 113,
163 (1973), and thoe interest of a student in the damage to his
‘réputation caused by a 10-day suspension from school, Gou
Lopez, 419 1. 8. 565, 574-575 (1075).

42 Whilo the mrhca did not addsess any Fmt Amoendment issues

,in any detnil in this Court, governmental regulation of a citizen’s

'pcrsonnl nppearance may in some circumstances not only deprive .

hin{ of liberty under the Fourteenth Amendment but violale his

~First Amendment rights as well.  Tinker v. Des Moines School Dis-

trict, 303 U. S. 503 (1009).
h

- KRELLEY v. JOIINSON

" If little ean be found in past cnscs of this Court or
indeed in tho Nation's history on the npeclﬁo Issue of a

- citizen's right to choose his own personal appearance,

it is only beeause tho right has been so clear a8 to
bo boypnd question, When the right has been men-
tioned, its existence has simply been taken for granted.
For instanco, the “assumption that the right exists is
reflected .in the 1780 congressional debates over which
guarantees should be oxplicitly articulated in the Bill of

. Rights. 'DBrant, Tho Bill of Rights 53-67 (1965). There

was considorable debate over whother the right of assom- -
bly should be expressly mentloned. Congreasman Benson

~ of New York argued that jts inclusion.was neccssary to

assure that the right would not be infringed by the Gov-, :

‘ernment. In response, Congressmnn Sedgmck of Mw

sachusetts indicated;

“If the committee were governed by that general
principle . . . they might have declared that a man
should have a right to wear his hat if he pleased . . .
but [I] would ask the gentleman whether he thought -
it necessary to enter these trifles in a declaration of -
rights, in'a Qovernment where none of themn were in-

tended to be mjrmged " Id., at 54—-55 (emphasis
added).

Thus, while they did not include it in the Bill of Ihghts
Sedgwick and his colleagues clearly believed there to be
a right in one’s personal appearance. And while they
may have regarded the right as a trifle as long as it was

. honored, they clearly would not have so regarcled ibil it

were mfnnged
This Court, too, has taken as an axiom that therc ia

a right in one’s personal appearanco.’ Indeed, in 1958

* There has been a substantinl amount of lower court litigation con- -
corning tho constitutionality of hair length and dress codo regulations
ay npplnxl to schoolcluldren Some of tho cascs have found the
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we used the oxistence of that nght as support. for our
recognition of the right to travel:

“Tha right to travel is a part of the ‘liberty’ of which

the citizen cannot bo deprived without due process

of law. under the Fifth Amendment. ... It may be

as close to the heart of tho individual as the choice
of what he eals, or wears, or reads.” Kent v. Dulles,
857 U, 8. 116, 125-120 (omphasis added).

To my mind, tho right in one’s personal appoaranco is

“inoxtricably bound up with the historically recognized -

right of “every individual to the possession and control
of his own person,” Union Pacific R. Co. v. Botsford, 141

‘U. S. 250, 251-(1891), and, perhaps even more funda-

mentally, wnth “the right to be let nlone—-the most com-

' prchcnswo of rights and the right most valued by civi-

lized men.” Olmstead v. United Statss, 277 U. 8., at 478

- (Brandeis, J., dissenting): In an increasingly crowded

sociely in which it is already extremely difficult to main-
tain one's identity and personal integrity, it would be
distressing, to say tho least, if the Government could
regulate our personal appearance unconﬁned by any con-

.- stitutional strictures whatsoever

| rationales offered for such regulations to ba sufficient to support their

constitutionnlity. See, e. ¢., King v. Saddleback Junior College Dis-

trict, 445 F. 2d 932 (CA9), cert. denied, 404 U. S. 979 (1971);

Gfell v. Rickelman, 441 F. 2d 444 (CAG 1071); Ferrell v. Dallas In-
dependent School District, 392 F. 2d 697 (CA5), cert. denied, 393
U. 8. 856 (1968). Other cases have found similar regulations un-
constitutional. See, a. ¢., Richards v. Thurston, 424 F. 2d 1281
(CA1 1970); Breen v. Kahl, 419 F. 2d 1034 (CA7 1969), cort. denicd,
308 U. 8. 037 (1070). Nono of tho enses, howevor, have indicated

. that tho Constitution may offer no protection at all agaiust com-
- - prehensive regulnation of the personal appearance of the citizenry at

Inrge.
* History is dotted \nlh instances of govermments regulating the

personal appenrance of their cilizens, For instanco, in an effort to .

stimulate his, countrymen to adopt a modern lifestylo, - Peter tho

v

KELLEY v, JOINSON
. I Vo
Aoting on its assumption thnt,t]w TFourteenth Amend-

" ment does oncompass a right in one's personal appearanco,

‘tho Court justifies the challenged halir length regulation
on the grounds that such regulations may “boe based on a .
desire to make police officers readily recognizable to the
members of the publis, or a desire for tho esprit de corps
which such similarity is felt to inculeate within the police
forcaitself.” Ante,at10. While fully accepting the aims .
of “identifiability” and maintenance of esprit de corps, I
find no rational relationship bel.ween the chnllenged regu-

, latlon and these gonls.*

Oreat ssued an edict in 1698 tegulntlng the wearing of boeards

, throughout Russia. Durant, The Age of Louls XIV_398 (1963).
*  Anyons who wanted to grow a beard had to pay an annual tax

of from ono kopek for a peasant to one hundred rubles for a rich
morohant. Ibid, Ol those who could not afford the “beard tax,”
thero weroe many "who, alter hnvmg their boards shaved off, saved
them preciously, in order to have them.placed in their coflins,

fearing that they would not be allowed to enter heaven without
them.” Robinson, Readings in Europran History 390 (1906).

. There are more recent instances, too, of governments regulating
the personal appearance of their citizons. See, e. g, N. Y. Times, .
February 18, 1974, at 22, .col. 4 (Czoch police stop Ionw-lmlrcd.
young men, tolling them to.get haircuts); N. Y. Times, July 23,

1972, at 4, col. 1 (Libyan government tells youths to trim hair nnd
wear more sober clothes or submit themselves for training in the
army); N. Y. Times, July 7, 1971, at 22, col. 8 (over one thousand

-young men rounded up and given haircuts by South Korean police

in what was described by government officials as a “social purifica-
tion” campaign); N. Y. Times, Octobor 13, 1970, at 11, col. 1
(police force-hundreds of South Vietnamess youths to cut their
hair), It is inconceivable to me that the Constitution would offcr
no proteclion whatsoover against tho carrying out of similar actions

by oither our federal or state governmenta.

* A policeman does not survender-his right in his own personal

- appearanco simply by joining the police force. Sce Tinker v. Des

Moines School District, 393 U. 3., at 500 (1069). I agreo with-the

Court of Appeals that the “status of the individual raising the clnim i

.



Caw O!’"CIS

MULHOLLAND, HICKEY & LY‘»{_AN

SUITE 40C, 1123 FIFTCCNTK STRCLT, AW,
- ) - . i »uau'z {z02) 833-00838
comans smcxEr.an. -‘_' S “WASHINGTON.D.C.20005

- WiLllAM J. MICXCY

T ORENNMETH ums:on

- MIOULL S wouy L T - - ‘ _. Jme 1531976,'

. TOLE00 ofrice
744 HATIONAL SANK SLDC.
- TOLEDO,OMIC <160+

CLARENCE M. MULMOLLAND

RICHARD R, LYMAN

'COWARD- J. MECORMICK, JA.

DONALD W, MISHECR

© R.ICFFREY sixten

————

'§ﬁ021v$b

JUN 2 1976

i . 674&0 <@5
.._Dear su and Brothets. =t or ine het S/

" I a= enclosing 2 copy of the Suprene Cou:t decision in the Buseare

. case which ‘turned out better than we ac:ually anticipated.

The decision requires some explanation in order to be completely
clear as to what it resolved. First, the Court by concluding at the

ead of its Per Curizm decision that the writ of certiorari is dismisseﬁ'
zs.improvidently granted actuzlly amownts to a statement that the Court i

of Appezls decision below which was ia our favor on the procedural due

process of ‘2 pre-suspension hearing is left standing in full force and

effect. Accordingly, the Seventh Circuir decision on this very impor-

tant issue can still be used unless another case involving the saze

issue Is revieved zud reversed by the Supreme Court. Actually the

reason why the Court did this appears to be an even split between the

_ Justices participating. (eight in number due to Mr. Justice Stevens dis-
- qualification of himself because of the fact that he was a member of

", the Seventh Circuit at the time theé Muscire decision was rendered by

*  that Court).. . S

A A.fu:ther reason vhy the Court did not record itself as beirg
. split & - &, which would norxzally be the case and which would result

" in the judg:en: below being 2ffirmed amyway, is the fact that, as

relatad in the opinion of the Court, the Civil Service Commission of
the City of Chicago revised its rules to provide for pre-suspensiom
hearings in 2ll non—emerge:cy cases thereby in effect mooting that.
issue on appeal. h . S

As to the merits of tke case which. the Court of Appeals beléw did
. pot decide, the Supreme Court goes on to say that its decision in the
Kelley case would govera the proble= of the hair regulatlon and justify
the posirion of the City of Chicago without need to have a hearing on -
that issue. How the Court can do this after concluding that it had
- improvidently granted 3 writ escapes me and to my knowledge has never
occurred before but, im any event, they did and at least thit part of
the position of the Fire Fighters was lost. ' .

- 18 - St s .

RATMGNO J. SWEENCY

[
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[

." As fo‘rv tho first justificatlon offered by tho Court, I

simply do not ace how requiring policemen Yo maintaln
hair of under a certain longth could rationally be argued -

"lo contribute to making them identifiable to tho publio

“is tho President of the Patrolmon's Benevolent Associa-

“stand how implementation of this regulation could be

~affected by having “execuled” such “automatic ‘waivers.,” Statistical .

as policomen, Surely, the fact that a uniformed police .

officer is wearing his hair below his collar will make him

no less identifiable as a policeman. And one can nob -
casily imaginoe a plainclothes officor being readily identi- .

fiablo as such simply becauso his hair does not exlond
beneath his collar, -~ e
As for the Court's sccond justifiontion, the fact that it

tion, In his official enpacity, who has challenged the regu-

Tation here would scem to indicate that the regulation'

would if anything, deciease rather than increaso the po-

 lico-force's esprit de.corps.® And even if one accepted tho
* argument that substantial similarity in appearance would -

increase a force's esprit de"'cor'ps_, I simply do not under-
expected to create any increment in similarily of 'np_pcar-

hears [not on ‘the existence of. the right but rather] on the ques-
tion of whethor the right is oulweighed by a legitimate stato inler-

cest” -483 F. 2d, ot 1130 n. 0. Thus, the nced to evaluale

the governmental interest and the conncction between it and the
challenged governmental action is as present when tho parly whoss
rights have allegedly been violated is a public employecs as when

.. he is n privato employee. Eeo CSC v. Letler Ca':rricfa_, 413 U. 8.
‘" 549,664-567 (1973). To hold thal cilizens somehow - automatically -

give up constitutional rights by becoming publie employees would
mean that more than 11 million American citizens are curroully

Abstract of the United States 1075, 272,

. :'¢Nor, to say the least, is tho esprit de corps argument bolstered

Uy the fact. that the International Brotherhood of Polic Officers,
' 25,000 member union representing unilormed police officers, haa
filegl o briof as amicus curiae arguing that the challenged regulation

)r’ unconstitutional.

<~

“would be appropriate.. - ... L

0t

KELLEY ¢, JOIINSON

ance among members of a uniformed polico forco, While
the regulation prohibits halr below the cars or the collar.
and limits the length of sideburns, it allows the main-
‘tenance of any type of hair style, other than'a pony tail. "
Thus, as long a8 their hair does not go below: their collars,
two police officers, one with an “Afro” hair style and the -
other with a crow cut could both be in full compliance
with the regulation. , - ‘ o
The Court cautions us not to view. the, hair length
regulation in isolation but rather to examine it “in the
“context of the county's chosen modo of organization of
“its polico force.” Ante, at 0. While the Courl's caution
ia well taken, ono should also keep in mind, as I fear

._ the Court does not, that what is ultimately under scrutiny -

is neither the overall structure of the polico forco nor -

. tho uniform and equipment requirements . to which its

members are subject but rather the regulation which
dictntos nacceptable hair longths. ‘The fact ‘that the
uniform  requirement, for instance, may be rationally
related to the gonls of increasing police officer “identifi-
ability” and the maintenance of esprit de corps does
nbsolutely nothing to establish the logitimacy of the hair

“length regulation, I sece no connection between theo

regulation and the offered rationales * and would accord-

ingly affirm the judgment of tho Court of Appeals, -

*The regulation itself eschews what would appear to be a less

intrusive means of achloving similarity in the heir length of on-duty

oflicors, “According to the rcgulation, a' policcman cannol comply -

* with the hair length roquirements by wearing a wig with hair of
" the proper longth whilo on duty. Tho regulation prohibits the wear-
_ ing .of wigs or hair picces “on duty in uniform except for cosmetic
“reasons to cover natural baldness or physieal disfiguration.” Ante,
. ab 2 n. Lo Thus, while the regulation in terms applies to grooming

standarda of policemen while on duty, the hair length provision

+ effectively controls both on-duty and off-dutly appearance.

* Beenuso, to my mind, tho challenged regulation fails to pass even -

i 8 minimal degree of scrutiny, there is no need to determine whether,

glven the nature of the interests involved and the degree Lo whicn
they aro affected, the application of & more ‘hcigAhte'ned'scmt.my.



Some of you may have some further questions on this decision
after reading the analysis — if so, do not hesitate to write to me
2nd we will attexmpt to answer them. R : -

i - Lo Siﬁcereiy,‘_ B o : *
« ~ - . . - Edwatd J. Hickey, Jr.
o St i 7 General Counsel, IAFF
I"
219 -
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“oﬂl }zhl:orl.n(“d:no in conneetion with this case, Atthau I.n'l’:l.l
“l!:." '\ lon la Lysusd. The ayllabuse constitutes no part o hop loa
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SUPREME COURT OF THE UNITED STATES

!
‘

Robert' J. Quinn, Individu—‘ :
plly and as Commissioner

-~ partment, Petitioner, -

s permissible.

No. 76-130

On Writ of Certiorarl to

hi Fire De-
of the Chicago 1l ~of Appeals f_or the Seventh

V. ‘ Circuit.

Francis Muscare,

= [May 8, 1076) e

- Pern CuriaAM, i

. The respondent, & lisutenant in the Chicago Fire De(i »
| partment, was suspended from his job for a 29-day period

in 1074 as a result of charges related to his v.ioln'tion of -
the department’s personal appearance regulntion. el
lowing the suspension, the respondent br_oughf. an actior

lati ided

: Aded: .

1 The personal appearance regulation prov N

;AN ni:cmbcrs of the Chicago Fire Depnrtment slmll.prﬁs::'l:‘t\ ;
‘clean and proper appearance in personal care and attire n'\t a : ch.;
The face shall be clean-shaven, except that a non-eccentric musia °
' Mustaches shall not extend beyond n line perpen

diotlar 1o the comer of the mouth and the full upper lip must be

readily visible.

“Jlair shall bo worn neatly and closely
outline shall follow the .contour of the ear
of the neck. Tt will be gm.d\mlly tnper
a neft appenrance.” Seclion 6{.183 o
af’the Chicngo Fire Department, .

The respondent wns also charged wi
member of the Chicago tinent
ofordera, § 61.000, in conuccl.iou wilh his

and slope to the back

{ the Rules and .Ilcgulnlions

the United States Court -

Tol- -,

" Gideburns shall be trimmed short and shall be no
" Yowkr than a line from the middle of the ear. imed. and tho el

ed overnll in order lo present -

th conduct unbecoming & i

Fire Departinent, §01.001, and (Iisobc(!ienéo :
failuro to conform his ap- -

18-130—PER CURIAM .~ .+°
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" In the United States District Court for the Northern Dis-

trict of Illinols secking an injunction and backpay on.

" the ground that the regulation infringed his constitu-

tional right to determine “the details of his personal
- appearance,” * The department defended the challenged .

regulation as a safety measure designed to insure proper

- functioning of gas masks worn by firefighters and ns a

means of promoting discipline i the department and

‘the uniform, well-groomed appearanco of its members,
~ After a hearing focusing on thé operation of the self-

" contained breathing apparatus used by members of the

i

department, the District Court found that the personal '
appearance regulation was justified “on safety grounds”

-and- that the respondent’s-goatce-violated the regulationz:=- - - - -

Explaining that the other regulations cited in the dis-

“chargoe notice were not “relevant or pertinent to the is-

“sucs,! the court denied the respondent’s motion for

injunctive relief. . : ‘
The Court of Appeals for the Seventh Circuit reversed,
holding that the respondent “was suspended without
procedurnl duo process.”® The appellate court con-
cluded that the Constitution roquires “that some oppor-
tunity to respond to charges against him be made avail-

“able to the governmontal en)ployho_ prior to disciplinary
" action against him.” ~The Court of Appeals did not

* The respondent contended that the personal appearance‘regula-'
tion violated his “right to personal freedom gunranteed by the First,

" Third, Fourth, Fifth, Ninth, and Fourteenth Amendments.” Tn ad- .

dition, he clnimed that the regulation proseribing conduct unbecom-
ing a mémber of the department was vaguo and overbrond and

~ that his suspension without a prior hearing waa unconstitutional,

» Although the respondent had not been afforded a presuspension
hearing he had a right to a post-suspension hearing before the Civil
Yervice Commission. Tho commission was empowered to award

_ backpay and te order the deletion of the suspension from the em-
. ployce’s service vecord.



" counsel for the petitioner candidly advised the Court at -
N

T
i
! .
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'QUINN v. MUSCARE : ' 0

disputo the District Court's determination that “tliélonly'_ |
jssue” wns whether the suspension for having a goated

" wns “justifinble under the circumstances.” Although it

did not reach the merits of the respondent’s challenge to '

the constitutionalily of the hair regulation, the Court of
Appeals did note that the regulation “does not appear to
be co-extensive with the need for safe and efficient use of

gas masks and, if that is the sole justification, might. well :

bo more narrowly drawn,”

) Following the grant of certiorari and the oral argument .
“in this case, this Court in another case upheld a police
department hair regulation similar to that challenged by .

the respondent in the present litigation, Kelley v. John-

son, — U. S. ——. In that case, we concluded that “the
overall nced for discipline, esprit de corps, and uniform- -

ity defented the policemen’s “claim based on the hbert.y

guaranty of the Fourteenth Amendment.” Id., at —,
—, slip op., at 9, 10. Kelley v. Johnson renders im- ,

material the District Court’s factual delcrmmnuon re-

garding the safety justification for the Dcpnrtment.a hair

" regulation about which tlie Court of Appeals expressed
doubt. Morcover, after the grant of certiorari, this

Court was infofmcd that the Civil Service Commission -
of the city of Chicago had refviscd its rules to provide for -
,' presuspension  hearings in  all rioncmcrgcncy cases.t

: While this voluntary rule ¢hange was subject to recission,

oral argument, that even if the petitioner should prevail,

‘AI(hough ‘the new nllc wab adopted in August of 1975, before . -
thie grant of certiorari on October 14, 1975, it was first bronght to ‘
ofir attention in the respondents lmel filed on February 4, 1976, !

+ The revised procedures providing an opportunity for a presuspension

henpng apply to nll Chicago civil service employees exeept members:
of" the polico (Icpnr(mgnl who are govecned by a different set of .
“ amuln\r nues,

ia dlsmlssed as improvxdently granted.

| 75-130—PER CURIAM - - ¢

QUINN v. MUSCATE -

>lt was very doubtful that the commisslon would revert

" to its former suspension procedures.’

In view of these developments, the writ of certlornn
Sb ordered :

" Mn. J USTICE Srsvnns took no part in the consldernhon.

or demsnon of thm case

- 21 -
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Michzel Smith- :
INTERATIRAL ASSOCIATION
CF FIRE FICHIERS )
1750 New Yark Avenue, N.W.

Fhsh...ngtm D. C. 20006

'RE: DIFFERENCES IN FAIR IENGTE
REQUIREMENTS FCR MEN & WOMEN

k.ferex::.ngcurt_.edrneme.rsaqcm yesta:day, p.asebeacv:.sed
- that the Courts have generally beld that the requirement of short hair en
mena:ﬁmtmvmeacoesnotccnstltutesexdls:rmucnmmlatmn
of Title VII of the Civil Rights Act as zmended (42 U.S.C. Sec‘:..anOOOe,
et seq.). Se= longo v, Carlisle DeCorrmet & Camany, 537 F.2d. 685 (24.
Cir. 1976); Ruott v. Missourd Pac. R.R., 527 F.2d. 1249 (8th Cir. 1975);
Willirchem v. Macon Telecrapn Publishing Co., 507 T .2d. 1084 (5th Cir.
15757 ; Baker v, California Iand Title Co., 507 F.24. 895 {8th Cir. 1974),
Dodee v, Giant oodxn.., 488 F.24. B‘E(D.c. Cir. 1973).

TbsseCazrtdec;smnsarecm:SLStzzthththe&mrareCcmtsnmng
mKe.llev v. Jolmson, 44 L.W. 44639. |In that case, the Surreme Court held
t“atawrtyre;dat&mlmtmgﬂzelengthofapollcsranshalrdldnct ,
viclate any constitutional right guarant%d roliceren under the l4th Amendment.
Specifically, the Court noted that sm:.lan.ty:.na"nearancearxiades:.re
for estrit de corps provided a "suff: -c:.ently raticnal justification" for the
bal.lezcthra;ulatmssoastodefeatthepohceensmstzmumaldms

F:redeparﬂmtra;u:anentsmcarmz;ha.:lmg&arefcmdedupm [
more imooertant consideraticns than appearance and esprit de corps-namely, the f
i

.safety_cftne:.rxilmual seéungtowearlmgha;r, aswe.l_lasthesa.fetyof
cthers, Under these c:.rctznstznces, :Lt is virtually impossible to force
govertmental autheorities o medify ha.:.r length ‘recuirements for fire flcrht.mg
persame See also Camobell v. Beaughler, 11 FEP 1308 (Sth Cir. 1975) where -:
t“.eCa:rtbe._dthatt._rewasnomstltm_l issue presented by United
States Marine Corps reculaticns pres:r:.bz..g fair length and style or by the .. =
Czrps' interpretation ‘-’h.at_ ecluded use of wigs by male ready reservists
since prohiniticn of wics for men is raticnally related to legitimate
goverrment interests in safety and in capetability. .

!
i
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Sincerely yours, :
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“Thamas A. woodley
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by Bruce J.-Held

Because of its research in respira-
tory protective devices used by the

fire service and industry, the Law-.
rence Livermore National Laboratory
- (LLNL) receives numerous requests .

for information about breathing pro-
tection. By far, the greatest number
of letters and phone calls from the
fire service concern the use of breath-
ing apparatus by fire fighters wit
beards, Jong sideburns or extra-lofg
moustaches. Periodically, ther¢/are
. grievances filed and hearin
for reprimands and dis
the fire
a respira-
refused to

service because a user
tory protective devi
shave excess fadal }e
violation of persofial rights. These
are complicated/ occasionally by a
condition, fophd usually in black
males, inw
to severe i

Since

itation to the skin.
e problem of facial hair

ith shaving causes mild

" Thidwork was performed by Lawrence Liver- - .

re National Laboratory under the auspices
f the U.S. Department of Energy, contract
number W-7405-ENG-48.

The Internationa! Fire Chief -

apparatus is of such
\nterest and concern,

“this artiffe will/discuss the situation

to put\it into perspective.
cle may not provide
answers to sSpecific problems,
‘hich may involve emotional fac-
tors, it will give s
formation known about facial hair
and breathing protectiyn.

Facepiece-to-Face Leakage

One of the more frequentl
questions is how much leakage\does
a beard cause? This question canyot
be answered because the amount
leakage will vary considerably
among individuals, depending on
many factors.

The texture of a beard, for exam-
ple, will affect the leak rate. A fine-
haired beard usually will compact

- and cause less leakage than a coarse-

haired beard. Hair is roughly in the
shape of a cylinder. Thus, the small-
er the diameter of each hair
cylinder, the smaller the spaces be-
tween the hair cylinders. Figure 1
shows, in an exaggerated form, the

e specific in-

differencein the size of the air spaces
between a coarse beard with large-
diameter hair cylinders and a fine
beard with small-diameter hair
cylinders.
_ The length of the hair is another
factor affecting the leak rate. Figure 2
shows, in a simplified version, how
the Jonger hairs may compress more
tightly than shorter hairs. This com-
pression can tend to push the face-
piece further away from the face.
Also, if the hairs are springy and
kinky, they will resist packing
together and tend to push the face-
piece away, again increasing the
leakage rate. Thus, a newly trimmed
beard may be more springy and
cause greater leakage than a Jonger
one. Figure 2 also illustrates how
en a one-day’s growth of beard
ble can cause some leakage.
Each\day’s growth will change the

succeeding days. . e

The volume\of-hair on the face is-
ing factor in tke fit.
. sideburns pene-
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April 19, 1983

MEMORANDUM FOR: L. J. Cunningham, Chief Section B, Engineering and
Technical Support Branch, IE

FROM: L. R. Greger, Chief, Facilities Radiation Protection

Section
SUBJECT: "REQUEST. FOR GUIDANCE CONCERNING 10 CFR 20.103 AND THE

USE OF PRESSURE DEMAND SCBAs

Attached is a licensee's response to an item of noncompliance concerning
wearing of beards by fire brigade members. The licensee's response
included a proposed policy regarding the use of respiratory protection
equipment. (Fire brigade members are  frequently required to wear pressure
demand SCBAs in their emergency roles.) The proposed policy would allow
the use of pressure demand SCBAs by persons with full beards provided the
service time is not reduced to less than 20 minutes. The service time
would be determined by a test conducted biennially. We disagree with this
policy due primarily to the uncertainty involved in service time determin-
~ations, but there appears to be no clear regulatory basis for this disagree-
ment. Also in their policy, the licensee states that 10 CFR 20.103(a) (3)
permits the use of postexposure whole body counts for the purpose of

- determining compliance with 10 CFR 20.103 intake limits. This is clearly
true when approved respirators are worn in accordance with 10 CFR 20.103(c),
but it is not clear whether this is true if an approved respirator is
improperly worn (e.g., facial seal interference).

We request guidance concerning the acceptability of the licensee's policy
concerning wearing of pressure demand SCBAs by persons with full beards,
‘and the licensee's use of whole body counts in these circumstances for the
purpose of determining compliance with 10 CFR 20.103 intake limits.

: L, R. Greger, Chief
Facilities Radiation Protection Section

Attachment: As stated

cc w/attach:
. Fisher, IE
.M. Shanbaky, RI
K. Barr, RITI
B. Murray, RIV
. F. Wenslawski, RV
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and a check of the battery water level. We are cpftinuing to

investigate, through the manufacturer, any addj 1ona1 surveillance
uirements. In addition, all such lighti
accemgible during power operation were te

A search was ma to that assure
1nc1uded in the test.

1 emergency lights have been

The Date When Full Co ce Will Be Achieved:

Testing will be comp}€ted duwing the next outage,>as some of the lights
are located in higiradiation a%egas. Any additional recommendations'of
the manufacturep’will be evaluated\and appropriate tests developed

Item No.

"3. Te
dherence to administrative procedures for fire protect

Contrary to the above, several fire protection program admini ative
procedures were not established and/or adhered to:"

Item No. 3a - Noncompliance (50-155/82-13-06A)

"a. Firefighter protective equipment such as protective clothingrand

respiratory protective equipment was not being utilized in the manner
prescribed by the fire protection 1mp1ement1ng procedures."

The inspection teport identified three specific concerns regarding the
use of firefighter protective equipment. They are:

records revealed
ory fit test during
ial beard at the time

"Examination of the fire brigade training and medic
that one fire brigade member did not have a respj
ear 1981 because he was wearing a full
was given."

the t

Response to Item No. 3a.

Corrective Action

0c1282-0113a142-123
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‘The propo

ectlve Action To Be Taken To Av01d Further Noggeﬁ'llance

rdtory protectlon equibment
implemented upon approval by

policy regardlng use of respj
(see response Item No. 3a.2) will b

the NRC, and all

ults of the NRC
30 days "~
will be

‘The dat full compllance is dependant on the

revj of the proposed policy but.will be no later
low1ng said approval. All required resplratory fit t

completed by March 1, 1983. :

3a.2

"During this routine inspection, the inspectors observed a total of
three (3) fire brigade members with full facial beards participation in
the annual fire brigade practice session conducted on Wednesday, August
18, 1982. These persons cannot be considered qualified fire brigade
members because their facial hair. invalidates thelr qua11f1cat10n for
the use of resplratory protect1on equlpment"

Re§ponse to Item No. 3a.2

.Corrective Action Taken and Results'Achieved;gf

We have reviewed the applicable'regulatiods regarding the use of
respiratory protection devices, and there appears to be no specific
requirement that would invalidate the respiratory protection qualifica-
tion of fire brigade members wearlng beards. In particular we noted
the follow1ng. ‘

10 CFR 20 - it is stated in Appendix A, footmote B, that "Only for
shaven faces and where nothing interferes with the seal of tight
fitting face pieces against the skin." This-is interpreted to permit
the use of published Protection Factors when the listed devices are
used on individuals who are clean shaven in the area of the seal.
However, 10 CFR 20 does not appear to state that individuals must .be
clean shaven to wear the respirator. Also, 10 CFR 20.103a.3 permits the .
use of post exposure whole body counts for the purpose of determining
compliance with 10 CFR 20.103.

29 CFR - in this regulatlon which addresses non-radlologlcal hazards it
is stated in Sectiom 1910.134e.5.i that, "Respirators shall not be worn
when conditions prevent a .good face seal. Such conditions may be a -
growth of beards, sideburns, a skull ¢ap that projects under the face
piece or temple pieces.on glasses." . Thus, if a good face seal exists

0c1282-0113a142-123.
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1.

a.

(defined as the lack of inward leakage) facial hair in the area of the
seal may be worn. ’

Therefore, we are proposing the following policy regarding use of
respiratory protection equipment. In addition to the regulations dis-
cussed above, this policy was developed based on the following two con-
siderations: :

The results of an experiment we performed with a Survive Air
respirator which indicate that these 30 minute respirators,
operating in the positive pressure mode, provide 22 minutes of
protection for a person with a coarse full beard. This

'experiment was performed in a quantitative fit-test booth and the

observed protection factor did not vary from those normally seen
for clean shaven persons.

According to our Fire Plan, we may be required to call upon the
local volunteer fire department for assistance. Some of these
individuals, over whom we have no control, have beards.

The proposed policy is as follows:

Persons who may be required to wear respiratory protection
devices with tight fitting face pieces shall be certified in-
their use. To maintain certification, each individual to be
certified shall shave in the area of the seal and receive a
quantitative fit test once every two years and/or if a signif-
icant change in the individual's facial features is noted. .

Persons required to wear respiratory protection devices with
tight fitting face pieces shall also be clean shaven in the area
of the seal when such devices are required to be worn, except as
described in ¢ below.

Persons with facial hair in the area of the seal may initially
don, (1) in emergency (radiological or fire) situations and,

(2) in drills, positive pressure open circuit SCBAs provided that
the service time is not reduced to less than 20 minutes. For
persons with such facial hair, a length of service time test
under simulated work conditions shall be performed with their
beards intact at least every two years.

Individuals initially responding to emergencies, who have facial
hair in the area of the seal, shall be replaced as soon as
practical with individuals that are clean shaven in the area of
the seal.

Determination of individual intakes of radioactivity may be based
on air sample and bioassay techniques.

0cl1282-0113a142~123
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£f. Appropriate respirator eyeglasses should be maintained available.
Also, contact lenses shall not be worn in any Resp1ratory
Protection Device.

Corrective Action To Be Taken To' Avoid Further Noncompliance:

. The proposed policy regarding use of respiratory protection equipment
will be implemented upon approval by the NRC.

The Date When Full Compliance Will Be Achieved:

The date of full compliance is dependant on the results of the NRC
review of the proposed policy but will be no later than 30 days
following said approval.

"Appendix A, cards 5 and 6, "Fire Emergency Actions and Responsip#T1i-
ties," of the fire protection implementing procedures do not quire
the fire brigade leader or other.fire brigade members to regfond to
ractice drill or actual fire scenes wearing protective nout coats
OSHA hard hats."

Response to I®m No. 3a.3

Correct;:E\&ctibn Taken and Results Achieved:

Section 5.6 of Xhe Fire Protection Implemghting Procedures states
"Selfcontained brfsgthing units shall beAworn for protection against
airborne activity, ®ygen deficient ayfas, toxic gases or when
- specified by the Propdty Protectiof Supervisor or brigade leader."
Appendix A, Card 5 (Fir&\Brigade Jeader) states "His immediate actions
are to don a self-containé& brefthing apparatus and bring the caddy to
the scene of the fire." .

We concur that protectivg’/clothing and respiratory equipment are
important and should bg/worn when Wghting fires. However, the NRC's
concern is that all pfigade members Pgsponding to a fire alarm should
be required to firgt put on protective Wlothing and respiratory
equipment.

We believe tMat response to a fire alarm shoul¥ be immediate without

undue delyp¥. The detectors in use at Big Rock Pbjnt are very sensitive
and if ere is a fire, it could still be small endygh that a fire
extingdisher could put it out. If time is taken to g{ to a fire depot

to ¢én protective clothing and respirator, fire brigade embers might
apfive five or ten minutes later to the fire and the fireNgore
nvolved.

Presently, the brigade leader dons protective clothing and a resWjrator
and reports to the scene. Normally, an Auxiliary Operator would

0cl1282-0113a142-123




