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PROCEEDTINGS
(10:21 a.m.)

CHAIRMAN ROSENTHAL: This telecqnference
in the Matter of Shieldalloy Metélurgical Corporation
is being held pursuant to a November 15, 2010 order
iésued by the Atomic Safety and Licensing' Board
assigned to this proceeding.

As stated in that brder, the principle
purpose of the conference is to.discuss the current
status of the proceeding in light of the November 9,
2010 decision of the United States Court of Appeals
for the District of Columbia Circuit and Shieldalloy
Metalurgical Corporation versus NRC et al.

In that decision, the Court overturned the

September 30, 2009 transfer of regulatory jurisdiction

- over the decommissioning of - the Shieldalloy’s

Newfield, New Jersey site from the NRC to the State of
New Jersey.-

I am Alan S. Rosenthal, the Chairman of
this Licensing Board. Participating in the conference
with me are the dther two members of the Board, Judges
Richard E. Wardwell and William H. Reed.

Before calling _oni counsel to identifyr
theﬁselves for the record, I have a request. The

conference is being stenographically recorded. And
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‘for the benefit of the court reporter, I ask that

every participant identify himself each time that he
speaks.

With that, I Will now turn to the
identification of counsélf And I will start with
Counsel for the Staffv

MR. CLARK: Good morning. For the staff,

‘this is Michael Clark. With me from OGC is -- from

the NRC’'s Office of the General Counsel is Brett
Klukan.

CHAIRMAN ROSENTHAL: Thank you, Mr. Clark.

For the Licensee?

MR. TRAVIESO-DIAZ: Yes, Your Honor. This
is Mat Travieso-Diaz, Counsel for ShieldAlloy from
Pillsbury Winthrop Shaw Pittman.

CHAIRMAN ROSENTHAL: Thank you.

And now for the State of New Jersey.

MR. REESE: This is Andrew Reese, Deputy
Attorne? General for the State of New Jersey.

CHATRMAN ROSENTHAL: Thank you.

Okay. I think the starting point is that
I will ask Mr. Clark to provide a report as to where
the staff now stands in light ofnﬁhe Court of Appeals
decision. I think we can probably agfee that the one

thing that is not going to happen is Supreme Court

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. :
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11

12

13,

14
15
16
17
18
19
20
21
22
23
24

25

56

review of that decision. At least it seems to me that
there is no possible issue in the Court’s decision
that might be of the slightest interest to the Supreme
Court.

So the ball seems to be back. in the
Staff’s corner. And, Mr. Clark, you might illuminate
us as to what Ehe staff currently has in mind.

MR. CLARK: Certainly, Your Honor."Ifd
want to_emphasize at -the beginning.that I am not the
counéel involved in the Féderal Couft litigation. i(
am also not personally advising the‘Commission in
response to the remand. Thus, - I ‘don’'t want to say
anything that.would be viewed as a statement of the
Commission’s views or the views of other Agency
counsel on this métter.

CHATRMAN ROSENTHAL: Understood.

MR. CLARK: But second I would say that my
understanding is that althougﬁ the decision issued on
November 9th, the Circuit Court’s mandate does not-
become effective until I believe it is December 27th.
And certainly I’d‘appreciate if the other counsel for
New Jersey and Shieldalloy would weigh in if that
information‘is‘incorrect.

»MR. TRAVIESO-DIAZ: This is Mat Travieso-

Diaz. The way I figure out, and I might be wrong, I
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think it is December 31lst. The mandate is 45 days
under Federal Rule 40, 45 days from November 9th plus
seven days after that for the mandate to be effective.
And I believe that is December 31st but I may be
wrong.

CHAIRMAN ROSENTHAL: Well, am I to infer
from that, Mr. Clark, that the staff doesn’t‘intend:to
anything at all with respect to the next step until
the mandate is handed down?

MR. CLARK: The staff 1is certainly
weighing its options. Ahd trying to determine how
best to proceed. The staff is also aware that as of
late December, December 31lst or whatever date the
mandate becomes effective, that jurisdiction Will --
for lack»of a better word, jurisdiction will revert
baék to the NRC. And the staff is certainly awafe of
the fesponsibilitiés that come with the resumption of
jurisdiction of Shieldalloy’s Newfield site.

CHAIRMAN ROSENTHAL: Well, what I'm
getting at is is the sﬁaff going to wait until the
mandate issuesvbefore it‘undertakes to consider the
various'.options before it?  Or is it going to
undertake that -- or has it already undertaken that
task in recognition of the fact that as a matter of

virtual certainty, this case -- or rather this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

jurisdiction is going to be back in the NRC’s hands?

MR; CLARK: This is Mike Clark. Your

Honor, the staff has undertaken the task of weighing

its optioné if that was the question that you asked.

I can say with certainty that the staff has undertaken
the task of considering its options.

CHATIRMAN ROSENTHAL: And what are those
options?

MR. CLARK: Let’s say the three general
options would be to -- one option, of course, would be
ﬁo -- I guess for a lack of a better word again, to
acquiesce to the Court’s fuling aﬁd resume
jurisdiction over the site in its entirety and proceed
with review of the decommissioning plant, specifically_
Revision 1b, which was submitted on August 28th, 2009.

Another option would be to ——.Your Honor,
the étaff’s options will depend, in large part, on the
Commission’s direction. The Commission, as you are
aware, will be the body of the NRC that decides how to
respond to‘the District Court’s mandate. . The staff
will be -- the staff’s responsible depend iﬁ lafge
part on the direction the Commission decides to take.

CHAIRMAN ROSENTHAL: Well, I understand
that. But I’ﬁ just interested at this point in what

the options are that the, as the staff sees it, that
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the Commission will consider and presumably select one
of them.

So you’ve indicated one of the options is
to, as you put it, acquiesce in the Court’s decisibn
and to resume considering the decommissioning plan
that’s now before -- that was before the staff.

Now what are the other options?

MR. CLARK: One other option would be to
seek additional input and attempt to provide a --
after receiving the input, to make a decision as to
what course to take. Whéther‘to attempt to reinstate
the transfer of jurisdiction to New Jersey or based on
that additional input, to not seek to do that.

CHAIRMAN ROSENTHAL: Input trom whom?

MR. CLARK: Input could be from the
general public. It could be from the parties that are
involved in the administrative proceeding.

CHAIRMAN ROSENTHAL‘: Are there any other
options?

MR. CLARK: Another option depending, the
staff could decide to simply provide, in its view, a
more thorough explanation» of the reasons for the
transfer and again reinstate the transfer of
jurisdiction.

There are, of course, other options. And,
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again, Your Honor, I want to be careful here because,
as I stated and you.are aware, I'm nbt representing --
I'm not personally advising the Commission. And
there’s another office within the Office of Génerél'
Counsel that is doing that. So these are just the
views of, you know, counsel who is advising the staff
in the édministrative proceeding.

Certainly there could be some sort of
attempt to resolve the issues through other ﬁeans.
I'm certainly not -- it is not within my authority to
suggest any settlement negotiations but I mean any
type of settlement agreement, that would be one other
possibility.

But_broadly speaking, Your Honor, as it
relates to this proceeding, the two basic options are
to résume review of the decommissioning plan or to not
resume review. The third option would be to postpone
a decision until some futﬁre time. |

And right now, my understanding is that
the staff does not intend to resume review of the
decommissioning plan at least until Deéember 31st,
until the mandate becomes effective. And.right now I
cannot speak to whether the staff will review.—— begin
review of the decommissioning plan after that date.

CHAIRMAN ROSENTHAL: Do you, Mr. Clark,
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have any idea as to what was the status of the
technical review of the decommissioning plan at
September the 30th, 2009, when jurisdiction was
transferred? I ask‘that question because it is my
impression that -- I might be wrong but it is my
impression that the decoﬁmissioning plan had been
under a stqff téchnical review for a considerable
period of time when jurisdiction was transferred.

; MR..CLARK: .Ybu’re correct; Your Honor.
It was under staff review. However, as I sﬁated
previously, on August 28th, 2009, we received Revision
1b to Shieldalloy’s decommissioning plan; I
understand that the revision involved some amount of
duplication with prior submittals.

.But by my count, the revision was

approximately 3,500 pages. Much of that information

.the staff had not seen previbusly. And because of the

time it was submitted, my understanding is that the
staff did nét;have much opportunity to do more than
simply conduct a brief review. And frankly, Your
Honor, I don‘'t even know if the staff had the
opportunity to do that.

CHAIRMAN ROSENTHAL: So the staff has
received shortly before it terminated jurisdiction a

very extensive revised decommissioning plan, which
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presumably would -- assuming that the staff now
resumes the technical review, would take a
considerable period of time to review? Is that a
reasonable assumption?

MR. CLARK: This is Mike Clark. You’re
¢orréct -- that’s correct,.YourvHonor.
»

CHAIRMAN ROSENTHAL: All right. I would

like to ask, at this point, New Jersey, how this all

sits with it. Specifically, if the staff resumes
jurisdiction, it apparently 1is going to be a
protracted period before -- or might be a protracted

pefiod.before the staff concludes its technical review
and the adjudicatory proceeding could move forward.

Is this a matter of.concérn to New Jersey?

MR. REESE: It’'s a matter of -- this is
Andrew Reese. It is a matter of concern to us but if
the NRC is going to decide to keep»jurisdiction, I'm
not sure if thére is any way to do it . but to allow
them to; you know, do a review of the application,
which is what they were doing before they granted us
jurisdiction.

If I could also just add, you know, I
agree with Mr. Clark. It makes sense to hear from the
Commission to see what they are going to do in terms

of whether they are going to hold jurisdiction or
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attempt to give the State of New Jersey jurisdiction
again.

CHAIRMAN ROSENTHAL: Well, let me ask you
this. My understanding is ﬁhat from- day one, the
concern of New Jersey was largely in the rainwatér
percolating through the slag pile. And then.theAwater
getting into the aquifér and contaminating it.

Now my impression is that it rains in New
Jersey on a fairly regular basis. 2and that for many
years, and this proceeding, as we can all agree, has
grown whiskers over the course of the numerous years
that it has been on the docket, that the rainwater has
percolatedbit. I mean hasn’t any of the damage that
New Jersey was concerned about already occurred?

MR. REESE: Well, you know, one of our
main concerns was that Shieldalloys failed to
adequately characterize the site. And we ask that
they do more testing and install more wells to see if -
there is contamination Eo the groundwater or to the
Hudson'Creek Branch, which is nearby, or the soils.
And I don‘t know if that wns done pursuant to this
last decommissioning plan.

And if it has, we’ll have to take a look
and see if there is ongoing contamination and, you

know, there were discussions in the past about
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instituting some intermediate measures to stop any
potential contamination to the Hudson Creek and to the
groundwaters. And I don’'t recall there being any
solutions in terms of implementing some -interim
measures.

CHAIRMAN ROSENTHAL: Well, I take it that
during this lengthy period since the metalurgical
operation ceased, and that was what -- 12 years or so
ago? That rainwater has been passing through the slag

pile without any kind of remedial measures. Is that

- true?

MR. REESE: Yes.

CHAIRMAN ROSENTHAL: And that’s something
that Néw Jersey has sat idly by -- I mean I didn’t
recall, frankly, during this lengthy proceeding that
anyone other than the Licensing Board itself was at
all concerned about the snail pace that this
pfoceeding was moving at. Am I right about that?

-MR. REESE: We were certainly concerned
about the snail pace. And made tha£ clear throﬁghout
all of our filings with the wvarious éourts.‘ The
problem is that we haven’'t had jurisdiction to do
anything about it. And when we did finally get
jurisdiction, we sent a letter out to Shieldalloy

shortly thereafter informing them to submit a
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decommissioning plan and giving them a deadline to do
it.

And, you know, they refused to comply with
that because they wanted to file their legal

challenges. So, you know, I don’t:know what else the

state could have done without having“jurisdiétion over

the site.

- CHAIRMAN ROSENTHAL: Well, my question was
at'any point during the -- and this is before the
transfer of jurisdiction to your state -- at any point

during those lengthy administrative proceeding where
nothing was happening of any significance, did the
state endeavor to bring pressure to bear upon the
staff to move along at a more rapid pace its technical
review?

MR. REESE: I don’t know, Your Honor.

CHATIRMAN ROSENTHAL:‘ All right.

Does the 1licensee having anything that
they wish to say with regard to this matter at this
stage? |

MR. TRAVIESO-DIAZ: Yes, Your Honor, we
have a lot to say.

CHAIRMAN ROSENTHAL: I’'m sure you do. Go
ahead.

MR. TRAVIESO-DIAZ: But let me first just
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make 1t clear to the Board and the parties,
B \
Shieldalloy has a great desire that this proceeding be

'completed as expeditiously as possible.

Now the reason we had to file Rev. 1lb to
the decommissioning plan proposed in 2009 was because
we had received over 200 requests for additional

information from the staff based on the former plan

vthat was filed in 2006, I believe, or 2007 -- 2006.

And. the new revision: to the plén doesn’t change
basically'—— in fact it doesn’t chénge at all the
approach that Shieldalloy has taken to the disposition
of the site but includes the results of numerous
analyses, test, and other things that have been done
to respond to the questions of the staff during that
three-year period.

So the reason that we have filed a more
robust or more extensive filing is simply that we're
trying to document the responses to the questions
which, by.thebway, all of which have been discussed
with the staff during the review process. And the
staff is aware of it.

So I cannot speak for what the staff will
do but i can tell you that it shouldn’t take the staff
that much time to review Rev. b of the

decommissioning plan because the information that is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

67
there that is different from the former version has
been discussed with the technical péopie of the staff
in these last three years. So that’s the first point
that I'would like'té make.

The second point that I would like to make
is therevhas'been no effort to delay the proceeding
and as far as we’‘re concerned, we could have'goﬁe
ahead with Rev. la excepf for the ﬁact that there were'.
all these questions. I believe that both New Jersey
and the NRC now have Rev. 1lb. ‘I think that once they
decide to go ahead with a review, that review could
and should move along expeditiously.

If there are new information that could be
the basis for éither dropping contentions by New
Jérsey ox adding contentions, they should be able tp
do that without.great~delay, So it does seem to me
that evén though in reality nothiné can be done until
the 'end Qf the year because of the pendency or thé
potenﬁiai position for reheariﬁg by the NRC,'once.
jurisdiction comes back to them, they could move aheaa
without great delay in reviewing what they have.

I will also make the point ~ that
Shieldalloy will oppose strenuously any effort by the

staff or by the NRC to .try to either return

jurisdiction to New Jersey or poll the public or
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whatever for that purpose. There i; nothing we can do
today. But I can assure you“that we wiil not sit idly
by and let ﬁhe effort to try to get this jurisdiction

over to New Jersey again be either undertaken or

delayed for a number of months.

" CHAIRMAN ROSENTHAL: Oh, I think we éan
take that as a givé. |

Well, thank you.

Judge Wardweli, doryou have anything you
want to inéuire about or contribute to this matter?

ADMIN. JUDGE WARDWELL: I have nothing to
inquire about and nothing to contribute.

CHAIRMAN ROSENTHAL: And Judge Reed?

'ADMIN. JUDGE REED: Same for me.

CHATRMAN ROSENTHAL: Same for you. All

| right.

Is there anything else that anyone might
wish to say?

MR. CLARK: Your Honor, this is Mike Clark

- for the NRC staff.

I'd juStvlike to point -out that as a
matter of reviewihg Revision’lb, the staff that}was
originally revigwing the decommissioning plan is now
involved in other reviewé. Of course, the staff is

not just sitting idly by awaiting for the return of
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the DP. So as a matter of resources, even if the
staff deciaed that it should, once . again, start
reviewing the deéommissibning plan, there may be some
lag time because of the necessity of drawing up to 15
to 20 staff from otherJ casés. they are presently
involved in reviewingl

.So. frankly it is a matter of Agency
resources -and how those resources are best spent. And
right now the Office of Federal and Staﬁe Materials
Environmental Manégemént Prerams, or FSMEME‘iSjpretty
busy right now. |

CHAIRMAN ROSENTHAL: All right.

MR. CLARK:' So I'm certain they would make
every effor; té devote resources where they are needed
and if the Agency did decide to begin reviewing
Revision 1lb, we would‘try to do iﬁ as expeditiously as
possible. I just mention that because of one possible
limitation.

CHAIRMAN ROSENTHAL: All right. Thank
you, Mr. Clark.

MR. TRAVIESO-DIAZ: May I be heard on

that?

CHAIRMAN ROSENTHAL: Yes.

MR. TRAVIESO-DIAZ: Two observatioﬁs.
First, much of the technical review -- I know this
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because I participated in a number of conference calls
--is condﬁ@bed by contractors; National Laboratories
and so on, of the staff. Sb I expect-that those
laboratories will be available.

And second, I would beseech the staff to
start getting the wheels in motion now énd don’t wait
until the NRC decides that they are going to keep
jurisdiction next year so they can start getting the
resources lined up in the event that we decide to
proceed. I would think that it would not be prudent
and core consistent with the Board's concerns that the
staff do nothing to try to line up its reviewers until
after they decide they are going to start a review.

‘CHAIRMAN ROSENTHAL: All right. Well, I
am hopeful -- and I think I speak fof the full Board
in this regard -- that the staff move with much
alacrity as possible. And I'm certainly hopeful that
the .staff moves forward without waiting for the
mandate to come down at the end of December.

I mean at least it seems to me at this

Jjuncture that the staff can put before the Commission

the various options that are available. And once
again, I'm totally persuaded that one of the-options'
that is not available is seeking Supreme Court review.

So that it seems to me that the staff is clearly
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confronted with the fact that iﬁ has this decision and
the options that are before it are in the context of
the decision being accepted. And then the choices are
to be made.

With that, I think wefll terminate the

conference. The Board will probably enter some kind

of order within the next few days. Once again, all
that I can say and I hope that I -- I know I speak for
my colleagues -- is that this thing should -- this

. proceeding has been around a very, very long time.

And there is every reason for it to move forward with
as much dispatch as possible.

So with that, the conference is
ﬁerminated. And i will request my colleagues,
however, to remain on.their line.

Thank you all for your participation.

(Whereupon, the above-entitled pre-

hearing conference was concluded at 10:47 a.m.)
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