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Chairman Jaczko’s Comments on SECY-10-0106
Proposed Rule - 10 CFR parts 2, 51, and 54 “Amendments to Adjudicatory Process
Rules and Related Requirements”

| approve of publication of the proposed rule, with some modifications. Our adjudicatory
process is one of the primary means by which we encourage public participation. Keeping
those rules current and modifying them as necessary is an essential part of our public
confidence mandate and | appreciate the staff's efforts in this regard.

| appreciate OGC'’s thoughtful analysis of the variety of ways to approach appeals of contention
admissibility determinations. | believe, however, that the appropriate approach is to allow for
contentions to be appealed upon the Board’s original ruling of admissibility rather than waiting
until the end of the proceeding. In my time on this Commission | have seen a number of cases
where all parties would have been better served to have the answers regarding contention
admissibility handled up front rather than at the end of a proceeding. While | appreciate
concerns about the Commission’s work load, | also appreciate the negative impacts on our
stakeholders of our current practice that does not allow them to raise contention admissibility
issues to the Commission until after the close of the proceeding. Commission decisions at this
late stage can require additional hearings, adding significantly to the length of time for the
adjudication and consuming additional resources. While this approach could increase the
number of appeals, this is mitigated by the fact that applicants are encouraged to appeal all
contentions under the existing procedures. Therefore, | am not yet persuaded that this change
would require a significant increase in resources. | do, however, understand there are a variety
of views on this matter and | believe the proposed changes described in Enclosure 2 would
provide ample opportunity to receive comments on this change and hear directly from our
stakeholders on this issue. Thus, | support adding the proposed rule language and discussion to
the proposed rule.

| do not support additional delegation of Commission authority at this time. | understand and
appreciate the desire to free the Commission from having to formally affirm “minor matters”, but
I am not yet convinced that the Commission has not already delegated such authority. | believe
we must first establish precisely what types of *“minor matters” the Commission would be
comfortable delegating, and then, if necessary, adjust the rule accordingly. It is possible that all
of the items that we identify as “minor matters” are already captured by the “minor procedural
matters” the Commission currently has delegated to the Secretary. Thus, | believe it would be
helpful for OGC first to do an analysis of what “minor procedural matters” as currently captured
by our regulations means; and then, explain what, if any specific types of actions they would
recommend having the Commission delegate that are not already captured by that language.
This information could then inform a later Part 2 rulemaking effort.

Finally, | believe this proposed rule provides the Commission with the opportunity to clean up
the regulations relevant to the mandatory hearings as we anticipate the first Commission
mandatory hearings in new reactor proceedings. This is an issue the Commission has been



discussing for years and | continue to support the previous Commission decision on this matter.
Thus, | support the Commission holding mandatory hearings and believe that holding legistative
style hearings, as recommended by the Bipartisan Policy Center’s recent report, continues to be
the appropriate path forward.

The Commission, in the SRM on the final rule for Part 52, directed the staff to remove the
findings requirements for mandatory hearings in order to afford the Commission the maximum
flexibility in structuring the mandatory hearings. The SRM stated that “the mandatory content of
the notice of hearing should be reduced to eliminate all references to findings made by the
presiding officer.” The change was made to Part 2, but corresponding changes were not made
to Part 51. This proposed rule could offer a modification to Part 51 that would preserve the
Commission’s flexibility in structuring mandatory hearings and potentially offer clarity on this
issue before we conduct any new reactor mandatory hearing. Removing a regulatory
requirement that specific findings must be made by a Presiding Officer does not dramatically
change the nature of the hearing or of the Commission’s review, but more transparently
communicates the function of the mandatory hearing consistent with established Commission
policy. After all, the Commission’s position on record is that mandatory hearings are an
unnecessary part of the process. | did not personally support that view, but | also do not
support a view that suggests the Commission’s role is to redo the staff’s technical analysis on
COLs. The staff has been delegated the authority to issue COLs and nothing that we are
currently discussing changes that. The only issue the Commission must decide is how the
Commission should capture the outcome of its mandatory hearing. | believe, as my colleagues
did in the past, that the Commission should have maximum flexibility in making this decision.

Therefore, | believe OGC should include, in this proposed rule, language that would propose
changes to Part 51 consistent with the Commission’s direction in the SRM for the Final Rule on
Part 52. Moving forward with this approach does not require that we make that change, but it
allows us to obtain stakeholder input and have that option open to us if this Commission does
come to the same conclusion as the Commission did in 2007.
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