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From: Travieso-Diaz, Matias F. [matias.travieso-dia}@pillsburylaw.com]
Sent: Wednesday, November 10, 2010 2:00 PM™
To: Clark, Michael; rsnthi@verizon.net, Rosenthal, Alan; Wardwell, Richard; whreville@embargmail.com; Docket, Hearing;

OCAAMAIL Resource; Cloyd, SherVerne; reeseand@dol Ips.state.nj.us; kenneth.elwell@dol.Ips.state.nj.us; Silberg, Jay E.;
Haemer, Robert B.; Klukan, Brett; Kirstein, Josh.
Subject: ~ RE: Shieldalloy Metallurglcal Corp., Docket No. 40-7102-MLA, Status Report

Dear Board and Parties: We believe a clarification is warranted to the NRC Staff's characterization of
the D.C. Circuit's decision issued yesterday in Shieldalloy v. NRC. An alternative holding by the Court
was that the NRC's transfer of authority over Shieldalloy's Newfield facility to New Jersey was arbitrary
and capricious because the NRC failed to consider the interruption in pending licensing actions that
would result from the transfer of authority. The Court wrote (slip op. at 9-10): ""[t|he formal existence of
New Jersey provision for transfer seems in no way an assurance that the transfer would satisfy criterion
25’s intended preclusion of 'interference with or interruption of licensed activities or the processing of
license applications.' 46 Fed. Reg. at 7543. Obviously the NRC need not automatically consider every
single pending licensing action individually when it considers transfer to a state. But in this case the NRC
had a long history of dialogue and cooperation regarding the termination of a license, the state has been

. consistently hostile to those termination proceedings, and the regulated entity alerted the NRC not only to
~ the likely interference with decommissioning but also to partial transfer as a possible solution. At the

very least, the NRC should have explained how Shieldalloy’s decommissioning process could proceed
under the New Jersey regime free of the interference and interruption sought to be avoided by criterion- -
25 and why the partial transfer was not an appropriate alternative arrangement." While the language of
the Court's decision is self-explanatory, the text cited above is particularly relevant to this proceeding
and the Board should be aware of it.
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From: Clark, Michael [mailto:Michael.Clark@nrc.gov]

Sent: Wednesday, November 10, 2010 12:58 PM '

To: rsnthi@verizon.net; Rosenthal, Alan; Wardwell, Richard; whreville@embargmail.com: Docket Hearing; OCAAMAIL
Resource; Cloyd, SherVerne; reeseand@dol.|ps.state.nj.us; kenneth.elwell@dol.lps.state.nj.us; Silberg, Jay E.; Traweso-“" '
Diaz, Matias F.; Haemer, Robert B.; Klukan, Brett; Klrsteln, Josh

Subject: Shleldalloy Metallurgical Corp Docket No. 40-7102-MLA, Status Report

Attached please find a status report. This document is also being served today via U.S. Mail and NRC internal mail.
Please contact me if you have questions or need additional information.

Michael ]. Clark

Office of the General Counsel

United States Nuclear Regulatory Commission
11555 Rockville Pike

Raockville, Maryland 20852- 2738
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