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UNTTED STATES{CF.AMERICA |
NUCLEAR REGULATORY COMMIssioﬁ
ATbMIC‘SAFETY AND LICENSING BOARD PANEL

. ORAL: ARGUMENT -

IN THE MATTER OF - Docket Nos.
SOUTH TEXAS PROJECT NUCLEAR - 52-012-COL -
OPERATING COMPANY ' 52-013-COL

(South Texas Project Units

3 and 4)

Thursday, October 21, 2010

.Room 100
Bay City Civic.Center
201 Seventh Street
Bay City, Texés
The above-entitled matter came on for oral

argument at 9:00 a.m.

BEFORE THE LICENSING BOARD:
MICHAEL M. GIBSON, Chair
DR. GARY S. ARNOLD, Administrative Judge
DR. RANDALL J. CHARBENEAU, Administrative
Judge
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‘APPEARANCESi
‘On behalf of the NRC:
\MICHAEL SPENCER, ESQ.‘
:-_ANTHONY WILSON, ESQ. .
.Ufs, NRC Office of the‘Genérai’Céuﬁsel
t.Mail Stop O—iS D21 -

Washington, DC 20555-001

On behalf of the Applicant:

STEPHEN J. BURDICK, ESQ.
STEVEN P. FRANTZ, ESQ.

JOHN E. MATTHEWS, ESQ.
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave., Nw

Washington, D.C. 20004

On behalf of the Intervenors:

ROBERT V. EYE, ESQ.

Kauffman & Eye

112 sw Sixth.Avenue, Suite’202

Topeka, Kansas 66603

DIANE CURRAN, ESQ.

Harmon, Curran, Spielberg & Eisenberg,hLLP
1726 M Street, NW, Suite 600

Washington, DC 20036
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On _behélf‘ of the InteJ_fVénors': (vcvon‘t';,.)

'ELIZA BROWN |

‘Clea.r‘i Eneréy Advocate
1303 San Antonio St., #100
'4A’usti"ri, Texas 78701

LANNY ALAN‘éiNKiN, ESQ.

1801 westlake Drive #212
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PROCEEDING S,

(9:03 a.m;)-

JUDGE GIBSON: éood'mbrning" Weléome to
orél érgumeﬁtbon contention admissibili#y and_sumﬁary
disposition with.'réspect‘ to the ;combiﬁed liéense 
appiicatiohxfgr.South‘Téxas Nucleaf éfojeét”s pfoposéd
twb nuclear ;éactors, Unips 3 and_4.

First, I wéuld like §o:introauCe the'Board
memberg. To>ﬁy riéht;vjudge éary Afnold; to'my-left,
Judge Randy Charbepeaﬁ, and I-amVMichaelvGibson.

. Next I would,iike tb have inﬁroduétions of
counsel. Beginning bn my right, yoﬁr ieft, I wouid
like for lead trial counsel to'intrpduce yourSelf}
state the name of your client, énd introduce‘as well'
any counsel who méy be participating with you today.

MR. EYE: Robert Eye for’the Intervenors,
and the -Intervenor includes Public Citizgn,‘ SEED

’ /
Coalition, and several other individuals that have
also been designated as Intervenors in our case.

To my left is my associate, Brett Jarmer,
who entered his appearance yesterday iﬁ this matter,
and is a new lawyer in our firmf and we’'ll welcome
him. I'm glad that he’'s here, and we’ll hopefully

give him a good experiencé about what these arguments

are all about.

NEAL R. GROSS ,
COURT REPORTERS AND TRANSCRIBERS
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" Also present is David Power, one of our

‘witnesses, and Karen Hadden 1is. also -- 1is-here as’

well.

JUDGE GIEéON:“ Okay .
MR. EYE: So I _'b'e'jl‘iev'e thatv cox}érs"
everybbdy. |
| JUDGE_G;BSON: Very wéli; 
MR'. EYE -Thankv you,:.»ﬁ.{oul'r Horior%.' .
MR. FRANTZ: .I;m ééeve Frantz from‘the law

firm-of Morgan, Lewis & Bockius, in Washington, D.C..

1 represent STP Nuclear: Operatihlg Company. With me at

the table is. my partner John Matthews.

MR. SPENCER: I'm Michaei.Spencer. T
represent the NRC Staff, and with'me'is co;counsel'
Anthony Wilson.ﬁ

JUDGE GIBSQN& .Very well. Thank you; .Now
that‘we’ve completed our introductions, I want to make
a couple of comments about why we're here and what we
hope to accomplish today, and then we can proceed to
argument.

South Texas has applied'to the Nuclear
Regulatory Commission for a combined license to build
and operate two additional nuclear reactors, so-called
Units 3 and 4, ﬁear the current location of its Units
1 and 2.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
, 1323 RHODE ISLAND AVE., N.W. ‘
(202) 234-4433 - = - WASHINGTON, D.C. 20005-3701 ' www:nealrgross.com
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“Several indiViduals, aé well -as -several

groups, have challehged thé»proposéd issuance_of a

" combined license for South Texas.

For 'the sake of convenience, we’ll refer -

to .those persons'and'groupsbas Intervenors today.

" They have been  accofded standing to lodge the

challenge that they* have to‘theée new units. -
Now, as I said earlier, the two issues

thaﬁ We’re’Agéiﬁé' £o be Jédagessing tédéy will be
contention admiséibility and  summary disposition.' By -
chtention admiséibilitY/ we mean that a party:must
éhow Sbmeylégai ofifécfuql basis for.the'cléim ﬁhat it
asserts hére( and that the claim is within the
permissible scope of matters that have been entrusted
ﬁo thé Nucleaf'Régulatory Commission.

Intefvenors have filed six new contentions
that it claims result from the Staff’s issuance of a
draft environmental impact statement.

With respect to summary disposition, here
we're referring to motions that have been filed by the
Staff and by the ApplicantA to - dismiss = the sdle
rémaining admitted contention, Contention CL-2, which
concerns replacement power costs and severe accident

S

design mitigation alternatives, or as they will be

referred to through most of the argument, as SAMDAS.

" NEAL R. GROSS
‘COURT -REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 © 7 " 'WASHINGTON, D.C. 20005-3701 . www.nealrgross.com
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.~ - -The ;Ssue‘before‘us‘on summary*dispositibﬁ
is'Whether there is a genuine issue bf matéfial faét
tQ4adjudiéate, and-if nét,.WheﬁHéf as a matter Qf 1aWp

the party that has filed this motidn would prevailfoﬁ»

Is there anything further,that-either of

the ‘Board members wish to mention about how we’'re. --

what-We'ré{going to be addressing'to&éy?
(No response. )
2_'JUDGE GIBSON: Okay. Now, as we have dohé‘
ih;previoﬁg.oral arguments in this matter,_we.will

apprpach oral afgument a little differently than other

- boards wusually do, but we have a number of wvery

speéific questions that we would like addressed, énd

‘we intend to ask those of counsel here.

Rather than allotting each of vyou a
specific amount of time for argument and rebuttal, we -

just want our questions answered, and I suspect by the

‘time we finish today -- and I think you have found

this to be the case in our prior arguments -- by the
end of the day, you got your opportunity to speak to
the issues and to address the issues of concern to us?

"But as we have done previously, if it
turns 0ut>thaﬁ wé have‘not been able -- you ﬁave nét

been able to make a point or points that you feel were

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202')‘{'234-4433 e ‘ WASHINGTON, D.C. 20005-3701 www:ne'alrgross.cém
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not covered in the questions-and providéd there’s
~adequate time at the end of the'day, we will afford

_you aﬁAbpportunity for a short closing.

_ So at this point, what I wouldllike'to do'A
is proceed ‘to the Staff’'s motion for summary
disposition;

Counsel for NRC staff, on paggii of the

Intervenor’'s reply in opposition to your motion for

summary’ disposition, they assert that your motion is
based on the notion that all severe accident

mitigation design alternatives issues are resolved

‘through the ABWR -- that’'s advanced boiling water

reactor -- design certification rule. You would not
disagree with that characterization, would you?
MR. SPENCER: The characterization that

our motion ‘is based upon the SAMDA evaluation

performed for the ABWR desigh certifidéti;ﬁ;rée agree
with that.

JUDGE GIBSON: Okay.' Let’s turn first to
10 CFR Part 52, Appendix A, under paragraph IV.
That's Roman numeral I-V. Got it?

MR. SPENCER: Yes.

jUDGﬁ GIBSON: That’'s entitled, Issue
Resolution. Paragraph A states, "The Commission has

determined that the structure, systems, COmponents,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE {SLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 : www.nealrgross.com
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'énd‘deéign features of the U.S;'Ehergy Act;of-l954 as

amended and the applicable regulations identified in
Seption:VF -- that‘Roman numeral five -- "of this

appehdix, and therefore provideAadéquate protection to

the health and éafety of the public.

A conclusion‘that»a n@tter is resolved
includes the findiﬁg‘ﬁhat additional or algernative
structures, systems, components, design features,
deéigh' criteria,‘ tesﬁing/ analysés; accepténcev
criteria or justificatidns are noE~necessary for the
U.S. ABWR design."

DidII read that correctiy?

MR. SPENCER:V Yes, Your Honor.

JUDGE GIBSON: Now, do]junderstand you to.
say ﬁhat this paragraph meaﬁs that the Commission
intends that a party may noﬁ adjudiéate the.issues
resolved by the design control document? “

MR. SPENCER:  Yes, Your Hdnof.

JUDGE GIBSON: That>s not a terribly.
contro&efsial proposition.

MR. SPENCER: No, Your.Honor.

JUDGE GIBSON: Okay. Let’s next go to
paragraph B. It brovides) "The Commission considers
the following mattérs resolved within the meaning of

10 CFR 52.63(a)(5) in subsequent proceedings for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 " www.nealrgross.com
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iésuancé ~of .a combined license, 'amendmeht <of;,a 4
combined license or‘rénewal of a combinéd'liceﬁéeﬂ
pr'(')‘c'é‘ed.'ings: held 10 CFR 52.103 ;na' ‘-éﬁfbrcerﬁeﬁt
prdceeaings involviné plants réfereﬁcing this
apﬁehdix.é o |

Andvafter.that, there are é f@mber;of
iﬁemé,’inclﬁding paragiaph Vif,' Corréct?

MR. SPENCER: Yes, Your Honor. '

JUDGE GIBSON:» Okéyt Now, on éagéé 8 to
9 of youf motion, yqub,claim  that the"CommisSion
specifically found tﬁat-the TSD -~ and I believe‘that
stands for Eeéhnical support documeﬁt, doesn’t iﬁ?-

MR, éPENCERr' Yes, Your Honor.

JUDGE GIBSON: --- found that the TSD
evaluatipn,provided.a‘sufficient basis for concludiﬁg
that there are no additional cost beneficial SAMDAs,

whether considered during the design certification or

in connection with the licensing of a future facility

referencing the ABWR if the specific site parameters
for a site are within those specified in the TSD.

Did I read that correct?

MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: And then on page 9 of your
motion, you quoted paragraph (b) (7) as your suppo?t

.for this proposition. Correct?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 : www.nealrgross.com
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MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: - Let’s go to .paragraph .
(b)(7)L It providéé, "All environmental issues
Céncerning severe accident mitigation deSign

alternatives assdciated with the information in the -

NRC’ s final environmental assessmeht;forithé U.S. ABWR.
design and revision 1 of the technical éupport
document fof the U.S.'ABWR dated December 1994 for

plants referencing this appendix whose site parameters

- are within those spécifiea in the technical support

‘document . *

Did I read thét correc£1y?>

MR; SPENCER: Yes,,Your-anor.

JUDGE‘ GIBSON: Now; you. obviously
italicized parts in your'bfief that you wanted us to
focus on. I would like to focus on the parts that you
did not italicize concerning © severe accident
mitigation design alternativeé associated with the
information in the NRC's final environmental
assessment for the U.S. ABWR design and revision 1 of
the technical support document for the U.S. ABWR dated
December 1994. Do you see that? |

MR. SPENCER: Yes. .

JUDGE GIBSON: It seems to me that where

we need to start is with the guestion: Where in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 . ' WASHINGTON, D.C. 20005-3701 www.nealrgross.com -
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ABWR-is*:eplacément power cost stressed?7

MR. SPENCER: Your Honor, I would disagree

with that, and --

 JUDGE- GIBSON:  You will disagree with

what? That that’s where we need to start?

MR. SPE‘NCER: ves, ‘y‘oAui"Honor.-‘

JUDGE GIBSQN:‘ dk‘ay’. ‘And why ‘wot1ld you-ﬁ
say we dqnft nged to start thege? |

-ﬁR. ‘SPENCER: Well,V $evéral pdinﬁs;
First, the_Commission said that the only purposé of a
SAMDA eValuaﬁion or SAMA evaluation is to determine
whether thefé is a ;ost—beneficial‘SAMDA;'and it said 
that recently'in the éilgrim_case.rv

JUDGE GIBSON: Right.

MR. SPENCER: We Citéa that in our brief.
The EA and the technical support document address that
issue and conclude that there are no coég:beneficiaij
SAMDAS. Tﬂerefore, the EA and thé ABWR tééhnical
support document.directly consider and ‘resolve the
only ultimately relevant issue for SAMDA analysis,
that is, whether a cost-beneficial SAMDA is
identified.

That issue is resolved. It was explicitly
considered;rand therefore, any other refinement to a

SAMDA analysis 1is not -- 1is irrelevant. It's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 I WASHINGTON, D.C. 20005-3701 ‘www.nealrgross.com |
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resolved, too.
JUDGE GIBSON: Okay. Just indulge me.

Whéré*in the U.S. ABWR_DCD is replacement power cost

~addressed spééifically?

MR. SPENCER: I Willvnéed a’ moment to
consult.

" MR. FRANTZ:" Judge Gibson, if it will help

-thé,BQardq I can give you a reference. It'’s addressed

oﬁ page 32 Qﬁ.the:téchniéal_sﬁppdrt.documeht‘in the
top paragraph on tha£ page.; |
‘JUDGE GIBSON: ;Qf the‘technicéi suﬁbqrt
dogUment. |
MR . FRANTZ : Yes.

JUDGE GIBSON: th in the ABWR DCD itself.

" Correct?

MR. FRANTZ: Tﬁat’s correct:

JUDGE GIBSON: Okay. |

(Pause. )

JUDGE GIBSON: Could I see page 32, whiie
they ' re lookiqé for this?

MR. EYE: May I approach, Your Honor, and
look at it as well?

MR. FRANTZ: I do have copies for the
Board members and the-parties if -=

JUDGE GIBSON: That would be great. Just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 = WASHINGTON, D.C. 20005-3701 www.neélrgross.com
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- let me Mr. Eye see what you’'re taiking about. {He just-

would like to see what YOu’re going tb!show me.
‘MR. FRANTZ: (Handing documents.)

JUDGE . GIBSON: - Thank you .so much.

Thié'is.my‘ébpy, so I can mark oﬁ it?
' MR; ERANTZ5 Tﬁat's_correct,
JU@GE'GIBSQN; Thank you. Thank'ybu, Mr .
Fraﬁtz, .Apprecigte it. o
| | (Pauée:)
MR,:SPENCER: Your Honor --
‘JUDGE GIBSON: Yes.

MR. SPENCER: -— it is addressed on page

_33 of the technical support document, replace of power

costs, and it 1is also addressed in vthe' EA,
environméntal-éssessment. ‘The EA on page 8 references
the technical support document’'s consideration Qf
repiacemeﬁt‘§OWef costs, and on page'lB, the Staff

addressed the issue of whether uéing a different

‘.méthodology based on NUREG -- excuse me -- page 11 of

this copy, page NﬁREG BR-0184 ——‘excuse me -- BR-0058,
whether_ﬁsing that analysis would change the result,
and NUREG BR-0058 accounts for replacement power costs
and the methodology.

JUDGE GIBSON: Okay. Well, it sounds like

NEAL R. GROSS

" COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
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aCtualiy “in ;he'~design control;ﬂdocument,“'though,-{

there’s not a specific reference to it. Is that
correct? -

~ MR. SPENCER: Well, the Eechnical support

document is not part of the DC --

:JUDGE'GIBSON: ‘Right-; I kn"o.w, émd I'm. .
jusﬁ ésking dboq£ design éontrolfdocuméﬁt itself{

MR. SPENCER: I'm not aware that it does.

'JUDGE GIBSONf But'thére is a reference to

it on both page 32 and 33 of the technical support

document.

‘MR. SPENCER: Yes, Yéur Honor.

JUDGE GIBSON: . Okay. And what it
basically says on 32 is that the? considered 1it, and
what it says on 33 1s that it was based.on 1.3 cents
per kilowatt hour differential as. power cost. Is that
correct?

MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: And other than those three

- sentences, I guess, in the technical support document,

there’s not any specific reference to replécementl
power costs. Correct?

MR. SPENCER: Well, it may be referenced
elsewhere in the document.

JUDGE GIBSON: Correct. Or it may be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
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‘reférenced_in,énother document that may be support for.
" this, where they did the calculations, but actuallyuin'

- this aocument, this is basically..it. Right?

MR. SPENCER: I think that is the most

direct reference. I can’t,say»that'it's nowhere else

reférencéd anywhere-in the document.

JUDGE GIBSON: okay.' Do | you' know' of
anything to the contrary, Mr. Frantz, just on this
speéific qﬁestion Of'réplaéement powei‘costs?

MR. FRANTZ: VNO, I don't.

JUDGE GIBSON: Okay. Thank you.

MR. SPENCER: But, Your'Honor, I would
iike to point out some regulations in Part 51 that
cohcern a SAMDA evaluation for a combined license
referencing a desigﬁ certificatioﬁ that I believe is
relevant to this issue.

JUDGE GIBSON: 51 --

. MR. SPENCER: Well, first 51.75(c).

JUDGE GIBSON: Okay.

MR. SPENCER: And that'é for --

JUDGE GIBSON: Hold on a minute. For the
combined license stage, is that where we are?

MR. SPENCER: | Yes. 51.7% DEIS for
combined license, and if you go to paragraph (g)(2),

combined license application reference a standard

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW, .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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- design certification --

JUDGE GIBSON: Okay.
MR. SPENCER:  If the combined license

application_referencesaastandard«jeéign.certification

and the éite characteristics of the combined license’s

site fall within the site parameters specifiéd in the

désign certification environmental asseésmént, then:
thel draft EIS‘ ﬁor the‘ cémbinéd licenég;;— draft"
incorporafe by reference 4the design_'certificatidn
environmental assessment and éummarize the~finding§
and conclusions of the en&ironmental éssessmént With
respect to severe accident mitigation desigh
alternatives.~

. S0 that clearly indicates that if the site
characteristics fall within the site parameters, the
NRC is 'nét to dé an additional analysis only 'té
reference thé previous analysis.

JUDGE ARNOLD: I do have a quéstion oh'
that. In yéur draft EIS on page 5-110, you state,
"The technical support document does not contain a
specific list of site parameters.*® ' So how can you
qualify under that paragraph? |

MR. SPENCERf Weil, Your Honor, what the

Staff did is it looked at the analysis that was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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. performed in the technical Supporﬁ}d0cument,_and it

looked at thé principal components of that analysis,

~and which parts of that analysis were connected to

siting, which could vary between different sites and

which were -- and other values which:were ecdnstants or

related to the desigﬁ.

And'thevStaff'identified'in its summary

disposition motion, as explained in that motion, the

probébility—wéighted-populationAdoseJrisk as the site

parameter for comparison,  and we performed the
7 ’ .

evaluation, showed that”thevsité characteristics fell

-within the site parameters, and there has been no

" contention filed on that. The - Intervenors don’t

dispute that.  It's an undisputed fact.

JUDGE ARNOLD: Well, I have just looked at
page 33 of‘thé'technical support document, and within
the generic ABWR SAMDA, there is the assuﬁption’that
replacement power costs are thg 1.3 cents per kilowatt
hour, and it seems to ﬁe that thatbis_anothér relévant
parameter that could vary from site to site; and that
has been Challenged by the Intervenors, that --

MR. SPENCER: Well, Your Honor, the

replacement power cost that was -- there’s no

- indication in this analysis that the replacement power

cost was based on any specific site, Texas versus
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North Carolina versus any other statevor,region,”-
And one of the principies of doing a SAMDA

analysis’ in the design bcertifiéatioh is to doj’ak

‘general analysis . that- will cover SAMDAs for the

design, no matter where the COL site is located. ‘Tﬁe .

SAMDA analysis is intended to be good for those sites,

“and T would bring up two points in this regard, Your

HoﬁOr.

One . is ?he intent of a design
certification is to resolvérissgeévwithOut ha&ing td
revisit them.laté;, éna in parégraph.(a) of Section.VI
of Appendix A to‘Part-52,.the Commiésion séid that
they made a final safety findihg on ﬁhe design, and I
will quote now.

“A chclusion that a matter is. resolved
includes the finding that additional or alternativev
strudtufes, Systems,‘icomponents,' design féatures,
design ériteria,. testing, analyses, acceptance
criteria, or justifications are not hecessary for the
ABWR design."

So I would focus on, you know, "additional
or alternative, " andbit iﬁcludes justifications or
analyses. So the idea of doing -- there would be no
poinﬁ to performing a SAMDA evaluation at a design

certification stage if it had to be revisited just
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bECéuSe‘a plant referencing that citeAwas'loéatedﬂinf‘

a‘pafticular area. The idea is that the analysis was

performed to resolve the issues geﬁerically.

and I WOﬁidbliké to:point out;one fﬁrther

regulation in Part 51, iO.CFR 51.107(c);
o JUDGE GIBSON: 107 (c)?

MR. . SPEI\fCER:' Yes. V"PA_ubllivc hearingé and
prdceeaings on issuaﬁce of a combihéd licéhse," £hat’sv
thé title of the regulgtion;ﬂ‘tlf thg combined.iicenée
applicaﬁion references - a étandara désign-
cerﬁificaﬁién}‘jthen the' presidihg “officer. in "a

combined license hearing shall not admit contentions

. proffered by any party concerning severe accident

mitigation design alternatives unless the chtenﬁiQn’
demonstrates that the sité characteristics _fall
outside thé site parameteré and the»standard*design
certification.”

Inrfhis case;'we’vé had a little more
complicated procedural posture, because the Applicant
in their ER never addressed this issue, so the
Intervenors didn‘t have anything to context in this
regard. Buf now that we have the -- the Staff has
performed its DEIS analysis and that is uncontested,
then the principle that this clearly stands for is

that a contention is not to be litigated if the site
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' characteristics fall withinfthe'site;paraméters.f74*

JUDGE ARNOLD: And that really focuses on

'my question there. If it falls within the specified
- site parameters and there is-no specification-of those‘

‘site parameters, it has instead been'left'up.to.NRC,

Staff’s judgment what 'the_ appropriate ﬁarémetersl

" should be. - Doesn’t'that'kindfof.weaken your argument

that all of the SAMDA issues are off the table by rule

MR. SPENCER: Your Honor, I do not believe

it does. We do not -- we agree that an Intervenor

could file a contention alleging that there are
different site pafameters or that we did not do the

analysis correctly. They could have filed that

“contention;uthéy did not. And even when we filed our

summary disposition motion, they did not dispute any

- of the facts. - They just said -- they just made a

legal argument, and they did not contest our

‘conclusion that the site characteristics fall within

the site parameter.

And according to Commission case law, if
an opposing party dées not contest a material fact,
then that fact is deemed admitted. So that’s not a
disputed issge anymore 1in this -- that’s not a
disputed'issue in this proceeding.
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;
_JUDGE'CHARBENEAU:‘=Woﬁ1d ff;ékcﬁse7ﬁe;'
b(Péuse.) |
'JQDGE'CHARBENEAﬁ{ WOQid’céllocation of 
uﬁits be considéred a site paramétef?[vi |

MR. SPENCER: - No, Your Honor. ‘The

tecﬁniéél.suppgrt‘dogument.evaluaéién does hoﬁ_——.is
ﬂot-based&qpqn éhe ﬁumber'of units at a site, and that
wogld'—— and i<wbuld have to bring up the point that
man? liCensevépplicatiﬁns :eferenée aunit at-a multi-
unit site,~éo if that were considered ﬁo be a site
pafametér,vﬁﬁén fiﬁality“would not apply in many B
proceediﬁgs, bépapse you wouldA héve to redo the
evéiuétion‘just‘because a CoL applicatioﬁ referenced
the standard design certification at a particular
site, which i1s against the whole policy of having a
standard design cerﬁification.

The standard design certification is
supposed to have a étandafd desigh that the NRC has
approved generically and that can be referenced at
different sites.

JUDGE CHARBENEAU: Thank you.

JUDGE GIBSON: Are the specific site
parameters that are -- you’re suggesting are resolved
by this design control document, are they spelled out

anywhere exactly what the specific parameters are that
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-are resolved? . Is there a list.we'can‘gO’to*and go, -

okay, wéll, that parametér is resolved, pefiod, end'of

discussion?

MR. SPENCER: In the technical support .

document, there is not . a specific list of the site --

it doesn’t have an “explicit: list of the .site

pafamete;s. There’s no tagle tﬁat says, Here are thé
SitenparaméterS'for the‘evaluation. But'We‘belieVé
that the site parameters afe‘impliciﬁ invthe way:ﬁhe
evaluation is performed, and we explainéd Ehat‘in.our
motidn.,

JUDGE ARNOLD: Well, let me.ask Mr. Frantz

here. Your environmental report, apparent from my

reading 1t, loéked at the generic ABWR SAMDA, and it
appears you weren't entirely satisfied that the costs
used in the generic evaluation fully encompassed the
costs at STP, and you did an additional bounding
calculation.

Do you think that the generic ABWR SAMDA
analysis by itself adequately accounts for the costvof
an accident at STP?

MR. FRANTZ: Yes, we do. We support the
Staff’s motion, and we did provide the analysis in
Section VII(5) (s) of our envifonmental report,

basically to address thisbéontention. We did not
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- originally have that as part of our environmental

report, aﬁd the only reason we added it was to address

the contention admitted by the Board.

JUDGE ARNOLD: AYou_submiﬁted aitabl¢"7b3‘
1, STP maXimum:avértgd:cbst fisk fbr oneiABWR net
present: value, and iﬁ~£ha£, youlhad,five'differént
costs: off-site expoéure, off—site“ecénomic costs,
on-site exposurekcosts, on—site clean-up gqsts/ and '
repléceméggﬂpower costs. And by your nuﬁbers, the‘
off;site-exposuré dost is less than 1 pérCeht~of the
total cost of an aécident.

And as I understand it, 1in the generic

ABWR SAMDA analysis, it’s based -- the entire cost of

the accident 1is based upon off-site exposure cost,
which appears to be 1 percent.

MR. FRANTZ; Judge Arnold, I doﬁ't believe
that’'s correct. i.beiieve that in the ABWR 'analysis,
we had evaluatibns not only of the off-site exposure
costé. We also had evaluations of replacément power
costs and a number of other factors, so it wasn’t just
limited.

JUDGE ARNOLD: Okay. But it'é buriea in
the evaluation, and they were not looked at as
parameters of the SAMDA analysis.

MR. FRANTZ: I think that’s correct.
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Typically; replaqement ,pbwer; CQ;ES-‘WOﬁld »ﬁbt - be
considéred.aé a site péraﬁeter, Bééause:it’s not based 
_upon'that pérticqlar éite. Itfé»bééicaliy.a'cbst of:"

power in an area. It could be a service area. In

‘this case, it’s ERCOT, which is almost the entire

" state of Texas, so it’s not‘linked to our particular

site.

JUDGE ARNOLD: Wellf'in.your'evaluation,

lwyou‘looked at the replacemeﬁt power costs of two units

for several years and the other two units for just a

'couple of vears. Now, that wasn’t -- couldn'; have

been included in the ABWR‘evaluation, but you added
that because --

MR. FRANTZ: Because the Board, I thought,
was directing us to. The Board admittea this
contention. - We didn‘t believe the coﬁtention should
have come in obviously, but the Board did not agree
with us. And so to address the Board’s issue,‘wé
provided that analysis in the environmental report.

JUDGE ARNOLD: Thank you. |

JUDGE GIBSON: Is -- did vyou have
something else to say, Mr. Frantz? Okay.

Is there any mention of replacement power
costs in the draft environmental impact statement?

‘MR. SPENCER: No, Your Honor, because
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-We.e+_a11_w¢»did was address, as 51:75(c)~direct us-

té”, in thek,DEISg we addressea 'whether the site
charécgéristics weréiwithih;the %ite parameters. Once‘
we cé@cluded thét,that was the caSé{ we xpcogni?ed ;
that SAMDA issues were resdlved:in this pﬁépeeding,
and'thére was'nothing.more.to doi o | o

JﬁDGE'GiBSON:‘ Okay . So the answér-is YOﬁ(

had a reason for_it, but,'no,.you didﬁ‘t address it.
MR, SPENCER{ ‘That’s correct, Yoﬁ: H@nér;
1JUDGE GIBSON: Okay. Now,.on page 5—99 df

thé draft EIS, you refer to a computei;'modéling

prograﬁ-called MACCS2. 1Is that right?

MR. SPENCER: Yes, Your Honor.

JUDGE‘GIBSON:' Okay."And you.indicéte
that South Texas used that computer model to gvaluatev
the potentiai for severe accidents once it commences
operation at Units 3 -and 4. éorrect? |

MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: And you also indicate that
this MACCS2'computer_model assesses three types of
severe accident consequences. Those wogld be human
héalth, economic costs, and land area affected by
contamination. Is that correct?

MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: Let’s turn to feconomié
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‘CostSMthat the model evaluatesﬁ and again on ‘page .

5-99, you state, "Economic costs of a severe accident

-inclﬁde the costs associated. with- shorﬁ—term;'

relocation of people,idecontamination_of'proper;y and

- equipment, intradiétiOnfof foodASupplies,.laﬁdfand

equiémént use} aﬁd'condemnation éf property."

Did i-rééa that cérrecgly? |

 vMR. SPENCER: Yes, Your Honor.

JUDGE“GIESON:-‘There’svnothigg iﬁ fhiél
description  of ecOnomic | costs that méﬁtioné‘v
replacement poWer cpsts,vis there?

(Pause. )

MR. SPENCER: Your Homor, the MACCS code
does nbt address replaceﬁéntbpower costsi

JUDGE GIBSON: Okay.

MRu SPEﬁCER: It addressesA off—site
economic conseguences. |

JUDGE GIBSON: I understaﬂd; but there’s
no mention in there of réplacement power costs.
Right? That is the énswer. |

MR. SPENCER: That is correct.

JUDGE GIBSON:..Okay. bThank you. Now, as
Mr. Frantz has alluded to earlier this morning, .

Contention 21 was admitted by this Board, and although

the Applicant and the Staff were opposed to . the
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admission of thatgcbntention,-it'was,béséd‘oﬁ_the.‘,
notibn that the environmental report did not address’

the impacts of a severe accident at ome Or moré units.

at another unit at the facility. Correct?

MR: SPENCER: The InterVenors<uséd“the 

term "severe radiological éccident“ in Contention 21.

We'considered. the contention not Very specific, and so

it wasp’t_c;éar té_us‘if they were addreséing %evere
écéidénts in,a-partiéul;r section of Ehe:ER. |

JﬁJDGE GIBSON: Okay. But it does i:)Vol\ke
an accident at one unit'an& the possiﬁle.impaét”oh
another Unit. Correct?

MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON:  Okay. And obviously,
although again it did not agree with us -- Mr. Frantz
has made that clear -- they went -- South Texas went

ahead and amended its application to try to address
thé issue that was raised.' qurect?

MR. SPENCER: Yeé, Your Honor.

JUDGE GIBSON: ,And by doing that, it
mooted Contention 21. Are you with me?

MR. SPENCER: Oh, ves.

JUDGE GIBSON: Okay. And then Contention
CL-2 was essentially a legacy of that process, because

it challenged the Applicant’s characterization of
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- replacement power costs of such-a shutdown at one unit-

on the other units.
MR. .SPENCER: Yes..

' JUDGE GIBSON: Okay. At the time that you

filed your réply §Q<Contentioﬁ 21 'and Contentions

CL-2, -3, ana»¥4,>the ABWR DCD'had beeﬁ‘issued.
Correct?
'MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: But in_yéur answeyr .to those

two contentions,  you did not assert that the design

“control document for. the ABWR resolved all

environmental  issues in this proceeding concerning

© SAMDAs, did you?

MR. SPENCER: We didn’t,_Your Honor, but
if I can explain?

JUDGE GIBSON: You did in your replies? .

MR. SPENCER: No, Your Honor. If I can

explain why we did not, the contention -- because the

" contention was based on the ER and the ER did not

address the issue, the factual predicate of the site

characteristics falling within the site parameters had

not yet been established in any analysis, so we

answered the contention based upon the fact that it
was a contention on the ER, and the ER did not address
the issue.
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If T could explain further, if we were to

have made an argument in an answer about finality, we

would have needed to have said'that notwithstanding -
“what the ER says$,. Here is oﬁrfown‘indépéndentfdf

“analysis of the SAMDA evaluation and the site

charaCteriStiCS:fallihg within the site parameters,’
arid that would not --

Considering .that the contention stage

+is -=- rules envision a contention based on an existing.

document and that the other -partieé answer the

contention to.see whether it’s admissible based on the

existing document, it would not have been appropriate

for us to have essentially raised this argument and

'provided. an vindepéndent analysis. That was more

appropriately dpne in a summary disposition motion and
in our,léter DETS, which we issued later.

JUDGE GIBSON: But it would have been
dispositive of the contention, wouldn‘t it? If you
had just simply said, That issue was resolved by the
design control document, there’s no reason.

MR. SPENCER: Well, Your Honor, it would
be -- it 1is dispositive, so 1long as there’s no
admissible contention over whether the  site
characteristics fall within the site parameters, SO

it’s conditionally dispositive.‘ So the Intervenors
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wouid.p:dbably right}y have séid} Thg;ERs’did'hot_QVen:
addfess-tﬁistissue at. all. We dié not addreéé iﬁ,
becéﬁéerﬁhe_ER névef addressed it, and‘werhévén’t'ﬂéd .
a éhancgh a reasonable chance to contest‘whét the
Staf? is saying in'this anéwer.

| ‘But we‘did‘give thgm the"ééﬁortunity by
isguing abbEIS. They never -- they filed.coﬁtentiohs
under the DEIS, but - never filed contentidns:
challenginé any part of our analysis of SAMDAé, and 'in
the summary disposition.mdtion, in respondiné»to'ﬁhat,
they have not cﬁalienged’our facﬁual -- the‘factgal-
underpinnings of our argumént. They only make a 1egél
argument.

JUDGE GIBSON: This is the point that you

raised in footnote 97

MR. SPENCER: (Perusing document.) Yes,
Your Honor.

JUDGE  GTBSON: ‘Let’'s look at the
regdlation‘ that you refer to there, 10 CFR
2.309(f) (2). It says, in part, "On issues arising

under the National Environmental Policy Act, the
petitioner shall file contentions based on the
applicant’s environmental report. The petitioner may
amend those contentions or fiie new contentipns if

there are data or conclusions in the NRC draft or
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- final environmental impact statement, ‘énvironmental

dssessment, or any supplements relating thereto, that

differ significantly,from the dataﬂor.conclusions—in

thé applicant's documents. "

Did I féad that correctly?

AMR.‘SPENCER:5'Yes, Youf‘Hénoru‘

JUDGE  GIBSON: ,‘ Now,b clearly .the‘ '
intervenors had.préperly raised a contention; which
was CL—é, Sasedivon the Abplicant>s» enviponmentai
report. You_don’t dispute that theyxdid that.

| MR. SPENCER: Yes, Your Honor.

JUDGE GIBSON: Okay . And thére’s " no
mention of replaéement power cpsté in the draft
ehvirqnméntal iﬁpact statement, as 'you’ve already
said. Correct?

MR. SPENCER: That’s correct, Your Hoﬁor.

JUDGE "GIBSON: There’s no mention of that
contention in the draft environmental  impact
statement, 1is there?

MR. SPENCER: No, Your Honor .

JUDGE GIBSON: So what footnote 9 is
really saying 1is thaﬁ  the NRC. can eliminate
contentions, not by addressing them head-on, but by
avoiding - them altogether and hoping that the

Intervenors will be 1lulled into a false sense of
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‘security by thinking- - that they ?have,ka - viable: .

contention. Is that essentially what you'’re saying in
footnote 97

MR. SPENCER: That is not what we are

saying at all,‘Your Honor. What we are saying is that

‘the rulésfahd the initial scheduling order of this

procéédingiprovided tﬁat there would be an opportunity -
to file contentions on the DEIS and 2.309(f)(2)
specificaily says that 1if the conclusions diffé;.
significaﬁtly.betWéen ﬁhe‘DEIS and the environmental
report, Intervenors are to‘file contentions‘on that.

The Intervenofs chose not to do so, and
notwithstandiﬁg that fact, the Intervenors stillhab_
not contesﬁ the factual underpinnings of our argument
in the DEISf, Even after filing our motion for summary
disposition, they still do not contest that.b

JUDGE GIBSON: Okay. Let’'s review ﬁhe
bidding,“At the time the draft envifonmental impact
statement was issued, there was no doubt in‘your mind
that the Intervenors were challenging replacement'
power costs, was there? They had an admitted
contention. |

MR. SPENCER: Your Honor, aﬁ the -- are
yvou talking about when the DEIS was issued?

JUDGE GIBSON: That’s right.
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MR: SPENCER: At that time they had an

admitted contention that did not mention replacement

-power costs or any specific issue on severe accidents. .
Théy Had pending contentions that . mentioned

Vréplacement power costs based on the Applicant’s new

ER Section 7.5(s), but there was no -- the original -

contention was very short and did not mention -- as

“far as T recall.

I do not recéll thét th§; §rigina1
contention -- T can‘try,to'éheck on that, but I do_hot-‘
recall that the original contentién mentioned thé-
replacement power costs specificaily.

JUDGE GIBSON: I am sorry I do not have a

specific Federal Register ;ite for this. I cgpied-tﬁe
language, so maybe somebody can_helb me ouf hére, but
it is the NRC certification of the ABWR design. And
in that certification, i1t c¢ontains - a staﬁemeﬁt-abbUt
replacement power costs. |

and it says, in‘part;'"Fof modificationé-
that reduce core damage frequency, GE reduced the
costs of the designA alternatives by - an ‘amoung.
proportional to the reduction in the present worth of
the risk sf the averted on-site costs. ' The on-site
costs that‘were considered include replacement power

at 1.3 cents kilowatt differential cost; direct

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE {SLAND AVE., N.W.

(202) 234-4433 WASHINGTON, 'b.C: 20005-3701 w:ww.‘nealrgross.gbm:_- -




10

11

12

13
14
15
16
17

18

19

20
21
22
23
24

25

1063

accident - costs, - including on-site clean-up at: 2

billion; and the economic loss to the facility at 1.4

N

billion. The resulting costs for each design are

given in Table 4 of the technical support document 47
which wé{Ve,already discussed.: .

4.4T£e-NRC Staff‘reviewed.ﬁhe bases for GE's
costvgstimate aﬁﬁ-findsithemiaéceptable..” fhe NRC
staff haé Qséd'GE/s coét'estimates.in‘the cQstibenefit
analysis Eelbwf Only rough appfoximatiqns of the
éosts of speéific'altefﬁativeS'are béésibié étAthié
timé. Large ﬁncertainties éxist,_bégaﬁsg-detailed_
designs are not available and because'expefiehcé with
construction.and licénsing‘prqb}ems thatﬂcbuldﬁsurface
in this type of Qork is limitea.

| "However, even though the U.S. ABWR design
is still in‘design phase, relétively'large costs are
anticipated for many of the design alternatives;"

Now, the certification touthe_ABWR seems
to me -- and I'd love to hear your explanatién why it
doesn‘t -- seems to caveat the SAMDA. analysis by
noting that there are significant unce;tainties in the
cost estimates that GE ﬁsed.
MR. SPENCER: Your Honor, can I consult on

responding to that?

JUDGE GIBSON: Yes.
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(Pause.")

MR SPENCER:/ Your Honor, I believe I

‘recognize the quotation.

JUDGE GIBSON: I'm sorry I did rot have a

MR. 'SPENCER: . It sounds like the"
-environmental‘—— it comes from  the environmental
-dssessment. It sounds similar ‘to what‘s in the

environmental asseéément.

JUDGEAGIBSON: . Okay .

MR. SPENCER: What we would'ppint'out is
that the«NRC,Staff in thé‘EA did various sgnéitiVity.
analyses to see whethér/ ‘you know, given the
uncertainties, whether if you had alternate
asSumptiqns, whether vyou would identify cost-

beneficial SAMDA, so -- and the NRC concluded that

‘because there were such a gap between the maximum

benefit -- or the benefits of reducing the accident

~cémpared with the cost of the SAMDAs, that even with

these alternative calculations, even with
uncertainties,  no cost-beneficial SAMDA  was
identified.

JUDGE GIBSON: Okay.

MR. FRANTZ: And, Judge  Gibson, if I
may --
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JUDGE GTBSON: VPleasé?‘
MR. FRANTZ: I‘think y§u’reAfight that
there aré substantial un;ertaintiesy'and Fhe techhicél

Support document, I think, takes that into account .

" On.page 33, the first full paragraph, it states, "The

cost estimates were intehtionally biased on the low..

side{ because all known or reaspnably expected costs
Were aécouﬁtea ifér' in order Ehat. a reasénable
aésessment pf a minimum- cost» would be; obtained.
Actual.plant CoSﬁs are expected -to be higher than
indicated in 'thié évéluation.. Ail costs ére
referenced in lQQi U.S. dollars."

So, again, I think because of those
uncértainties, the ABWR brovided a. minimum or low
cost.

JUDGE GIBSON: Thank you. Thank you very
much, Mr. Frantz. Okay.

'Judge Arnold, did you have a question?

JUDGE ARNOLD: Just clarification. Those
wére costs of implementing a SAMDA or costs that would
be averted by implementing a SAMDA?

MR. FRANTZ: Those were, I think, costs of
implementing the SAMDA.

. JUDGE ARNOLD: Okay. Thank.you.

JUDGE GIBSON: Mr. Eye, I haven’'t given
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you an opportunity Lo respond to any of tvhi.s, and

beﬁdre we move Qn, I wondered if there’s anyﬁhing‘else

you wanted to say, other than what yeu had in your

“reply to the Stafffs-moﬁion.'

MR. EYE: I believe we covered the

essential points in our papers that we filed with the

panei. I will ‘say that the discuésion_thatAhas.juSt
occurred, the colloquy between you --  the panel and
the counsel, has been illuminating. I don't know that

it -Changes the essential part of our argument,

however.

7 What's troubling, however, is that there
seems to be an assumption that when one -- arguably if g
oné Satisfies the --- or if one answers the'question

usihg the‘technical support document, for'insténce,
even with its admitted uncertainties and the Federal
Register notice that Your Honor quoted from a moﬁent
ago, which I think propérly does establish a rather
sizeable caveat.

Assuming all of that is adequate for
purposes of NRC analysié, doés it answer NEPA, because
the NEPA analysis 1is not necessarily going to be
controlled in the same way, by the same analysis that
has been done inside the Agency by Staff, let’s say.

I don’t believe that one can read NEPA as
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foreclosing an andlysislof replacement-powerfcbsts-in
a"contempbrary sense, parﬁicularly when the technical

support document qﬁantifies the.:replacement power

éosts at 0.13, and'fep;acemeht'p0wericosts‘currently,'

if I'm reading this correctly, would be somewhere in

the area of - 0.34, some -- well, not.quite'three times

what was calculated in the techniCal»suppbrt_doéument.

And as . this panel has pdinted«OQt in an

earlier order, NEPA does apply to this. Wefré talkiﬂg

“about alternatives. I mean, the very eésénte;of the

SAMDA includes the concept of alternatives, which
dovetails with what NEPA really requires us to do.
So, again, I fully appreciate the colloquy

that I've benefitted from, sitting here in the last

hour or so. I don’t think that it changes our
essential argument. In some ways, I think it
reinforces it. To the extent that the Staff argues

that the fact that wé did not contest specific aspects
of the site parameters in our motion, I don’t really
think, again, changes the essence of what we’'ve
argued.

If something is included in the tééhnical
suppqrt document that is found to later Dbe
significantly altered by events, for example,

replacement power costs, NEPA, it would seem, would
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- require to take;ﬁhat into account, notwithstandiﬂg?a~

policy'deciéién'by the Commiésibn.to, argﬁablyy again;
giving them the benéfit of‘that-argumént, that caf?es,
replaéement:deer costs out of supseQuent diScussith __
within'the‘contexf of the COL adjudication;

NEPA would not -- T don’t thihk,wbula
nedeésarily pfoVidé the 'same kiﬁd of defeﬁéergo Fhé
Staff ‘in that regard, so I think that would be
egsehtially our_observapions about the’stqtgs of the.
replacement pdwer'costs'analysis-as it’s presented the_
technical support:document, compared ‘to what it is
currently. ”

And, again, Mr. Power noted that
replacement ”«péwer costs have actﬁally ‘been
substantially hfghér than the .034. They’'ve actually
extended all the way up to .077; éo-e—

JUbGE GIBSON: Okay.

MR. EYE: -- we’ve got a huge rénge there
that, it seems to us, that NEPA would --

JUDGE GIBSON: Okay.

MRL-EYE; -- require to be accounted fpr.

JUDGE GIBSON: And I know we’ll get into
a lot of that in our discussion of the»Applicant’s

motion. I don’'t want to get into too much of the

. detail of those things, but I just wanted to make sure
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there was.nothing else you wanted to say. .

well, I think this WOuld: be --. unléss -

Judge Arnold or Judge Charbeneau has another question

on this, I think this would be a good time to take a
tenFminuté break. We will recéssfor:teﬁ mihute$;_
(Whereu?on, a short recess was‘téken.)'

~ JUDGE GIBSQNe Allxright. »I‘think:we Qili

do oﬁr-bést;:by the way, to findrybuAall a Federal

‘Register cite to the quote that I pasted in.here and

then I didn't write down, but if anybody‘elsé finds it
in the ihterim, if you’d iet ué kndw, we’d'appreciate
it. But WQ will endeavor to get that to you aé soon
as we get back to Maryland. |

Okay. I think we’'d like to turn now to
the _Applicant’s motion for summary disposition.
Counsel for Intervenors, it seems to me that the basic
problem you face in opposing the South Texas motién

for summary disposition is South Texas’s claim that it

adopted your propésed, methodology, then made

calculations to demonstrate that there are no cost-
beneficial SAMDAS.

Based on the Commission’s recent deciSipn
in the Pilgrim case, to establish a factual dispute
that is material, you must show that its resolution

would produce a cost-beneficial or cost-effective
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SAMDA.“SO as we get into specific issues todayJ?to
the'éktent possiﬁle; £ woﬁld likeryou to'beksﬁreigo 
provide éxplanationé‘fOrnthe‘Board.about how a genuine.
facgual dispute ekists'with reé?éct té thapiiégﬁé}"
undér'thé Pilgrim case. Coula you do théﬁ fo#lué

whenever we address a specific issue? 1 think.that.

‘would be helpful.

MR. EYE: I'll try.

JUDGE GIBSON: Thank you. Okay. Counsel

for Intervenors, on page 3 of your response to the

Applicant’s motion for summary“disposiﬁion, you assertz

that the cost threshold for assessing a SAMDA is nbt

the $158,000 figure that the Applicant»employed, but
instead 1is lji,OOO, based én the estiméte.of yOuf
expert, Mr. Johnson. Is that correct? |

MR. EYE: That ié.

JUDGE GIBSON: Okay. Let’s start with the

2009 ERCOT priées that Mr. Johnson claihs are not

representative, but instead afe'aberrations-resulting'
from low naturél gas prices. Now, in Mr. Johnson's
estimation, the actual trend of natural'gasyisrgoing
up and not down. Is that correct?

MR. EYE: It is.

' JUDGE GIBSON: Okay . And. from Mr.

“Johnson’s perspective, were South Texas to use this
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“higher replacement power cost, it'would decrease the
‘cost threshold for evaluating the SAMDA. - Is that

© correct?’

MR. EYE: It is.
- JUDGE GIBSON: Okay. And in'Mr. Johnson’s .

estimation, this 131,000 versus 158,000 is so

significant that it would change the cost benefit

evaluation.-

MR. EYE: I think that's. .really a

combination of Mr. Johnson’s conclusion and the

arguments that we --

JUDGE GIBSON: Okay.
MR. EYE: -- coupled with it.

JUDGE GIBSON: Okay. And so it would meet

‘the criteria under Pilgrim. Is that --

MR. EYE: Yes.

YJUDGE GIBSON: -- your éssertibn?

MR. EYE; That is cqrrect/ Your Honor.

' JUDGE GIBSON: Néw, on page 4 of your
response to the Applicant’s vmotion for summary

disposition, you assert that South Texas employed an

.ilncorrect measure of inflation. Is that correct?

"MR. EYE: It is correct.
JUDGE GIBSON: Okay. And you're

specifically claiming that the appropriate measure
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would be to use: the perspﬁal consumptidn deflator, and_
then exclude food and~eﬁergy priceé-ffom it, énd that

those adjustments. would vield a feduction.-of the

$158,000 figure to the $131,000 figure.  Is that

right?

~ MR. EYE: It is. Theréﬁs one other step,

and»that’s ﬁhé regionél cost—Of;liVing differential
that 'is covered on page 5 of our response to the

mQtidn, So it’s what you covered, Your Honor, and -

then plus one other layer on that, and that is the

regional cost-of-living differential. And that brings
it down to the 131.
JUDGE GIBSON: Okay. Now, I'm a little

-y

confused about this, because ‘when I read it, I

thought -- was reading through it the 158,000 wversus
131,000 was Dbased on natural gas ©prices, but
apparently -- 1s it based on this personal cost

deflator less the cost of food and energy with the
regional cost differential? Or is it both, or is it
neither? It was a little hard for me to undefstand
how -- what we were supposed to aécept as the basis
for getting from 158- to 131-.
MR. EYE: I believe it includes botﬁ.
JUDGE GIBSON: It would be both. Okay.

Thank vyou. Okay. Now, you also claim that South
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Texas used .the Consumer' Price Index to -measure

’iﬁflatidn and that aithough the Consumer Price Index

iS'an.acCepted measure of inflation, qu suggest that
the_pérsonal cost deflator is mQre'precise"and should.

be‘used&f:Is_that'éorreCt?

MR. EYE: That’'s correct, Your‘Honor.

- JUDGE GIBSON: Now, is it your position

that the'$158,000 figure is an unreasonable ‘one?

MR. EYE: It is if you consider'that it's:
tied to measureé that are -- that vyield a
substéntially highef numbér than.oﬁr.ljl—.v Yes.. And,
you know, reasonableness 1s a hard thing to peg
sometimes, of course, and -- but in this ihstange,»to
the extent, again, going back to Pilgrim, it would

make a difference in terms of how the case could be

decided.

JUDGE GIBSON: Uh-huh.

MR. EYE: I mean, if, in fact, the panel
or thé Commission would accept that there’s a -- that

the 131,000 is a more precise and reasonablé figure,
it would require SAMDAs to be adopted that currently
would not be. So it's avbit of a combination of both
the difference between the 158- and 131-, with the --
if you will, the benefit of the Pilgrim decision,

which essentially Says, Does it make a difference.
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And in this instance, it would-makefa differéﬁce.

JUDGE GIBSON: Okay. Counsel for South

Texas, is 131,000 thé correct numbér for setting the

cost ‘threshold for evaluating a SAMDA? -

MR. FRANTZ: ©No, and I think for two

réasohg. And Mr{~Eye mentioned that there afe tWo
‘faéto;svtﬁat led ﬁhe:Ihtervénors to go from.iSé?OQO to
the‘13i;OOO. The,first one ig the }91 multipliér,that
they uéed to account er the regional 'price
diffefences, and we beiievé that thaﬁ’s an attack on
the finélity of the ABWR technical support document.

A As I quoted to the Board earlier this
morning, the $100,000 for the least—cqst SAMDA in the
technical support document was in 1991 dollars,:and-it
was a 'minimum cost. It was designed to be
intentionally low, and the‘technical support document
explains that the actual césts are likely to be
higher.

And for the Intervenors now to take the
positibn that the $100,000 in 1991 dollars should be
multiplied by the .91 multiplier, I think, is an
attack on the finality of that technical support
document. So we believe that’'s iﬁappropriate.

Even apart from that, even if you ignore

the finality, what we're dealing with here are SAMDAS,
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. things ‘like, pumps ~and valves, that will not

nébessar_ily be manufactured in this a-yr_e‘a». They 'gould',

be manufactured anywhere in the country, and so there .

really isn’t any basis: to use that'LLSNmultiplier to.. -

account for regional prices differenéés when looking

at the SAMDAS.

'JUDGE GIBSON: This seems tovbe sométhing
that’s come ﬁp a couple_6f-times already today. It
sure'WOuld have been a lot easier fdf all of us, I
guess, 1if the author of the'deéign control document
and the Commission in‘ Adopting' the design 'cQﬁtro1
document had flat said, Thése specific parts are
resolved with finality, and these specific parts'need
to be adjustéd for Wha£ever local or regional or, you
know, individual plant considerations there are.

And we are -- because that was not done
with specificity, we are basically in the positioh of
trying to figure out, what was it that was resolved
with finality, and what was it that was left up to
further amplification. I won't say adjudication,
because it may well be that the amplification, which
you’'ve attempted to do, by the way, with a supplement'
to your ER, would effectively resolve, even though I
know vyou didn‘t think you needed to ‘do that, Mr.
Frantz.
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‘But still it would have been helpful for
all of us if‘we'had been proﬁided’With those sorﬁs-of

specific measures. Perhaps at some point. in time the

Commission in its infinite wisdom will decide to lay: 

those out, because it certainly would make -- give us’
the sort of specific plumb lines -that we need in order
to know whether we’re getting into something that’s

been resolved and is beyond our purview, or if it is

- something that is -- would be approbriate for further

"consideration.

MR. FRANTZ: Judge Gibson, I think you’ré.
right, vand. thié. may Jjust be an artifact of the
historical chronology here. The technical suppoft
dodument was prepared about thfee years before thé.
design certification rule was issued --

JﬁDGE GIBSON: Right.

VMR. FRANTZ : -- and so was not preparéd
with the rule 1anguage in mind. But apart froﬁ that, .
if there’s anything in the technical support dchmeﬁt
that has finality, it should be the costs of the
SAMDAs, because that does not at all relaté to the:
siting parameters.

Also I might add that in this case, our ‘
contention deals with replacement power costs.: If

does not deal with the cost of SAMDAs, and I believe
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the Intervenors’ use-of the .91 multiplier here-is an

implicit attack on thé_cost‘of'the‘SAMDAs,'and that
'réally, .I Dbelieve, is outside the scope of  the

~contenticon and is not properly raised'in response to

Qurimotion.

JUDGE GIBSON: And 4;_Ifli“iet»yog_r¢époﬁd'
in. a minute, Mr. Eye, but this is something théﬁ I was
gding -- planning on getting into 1ater, althéugh I.
Susﬁect my:colleagues wouidlhéve jumééd mé béf§re
that.
o But iﬁ.is'important;.i think, for aii of -
us to keep in‘mind that we have -- whén we evaluate
these SAMDAS,.We have to make éure that'we’re déing an .
apples-to-apples comparison, and where the e@onqmi?
numbers are based on 1993 dollars or 1996 dollérs and
theY’re compared to -- thé costs are compared té the
benefits in 1993 or 1996 dollars, then we can’'t adjust
that for~2008, because it was evaluaﬁed based‘on --
they did an apples—tofapples, and if we adjust one of
those costs or benefit figures for 2008 and wejdon(t
adjust the other one for 2008 dollars, then we are not
making an apples-to-apples comparison, which;I,think
we would have to do.

MR. FRANTZ: And, Judge Gibson, 1 agree
with vyou eﬁtirely; I'm not saying that the
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Intervenors’ attack on our use of. the rate  of

inflétion is inappropriate or outside the scope .of

. e,

this contention. I think it’s within the scope of. the

contention, so I'm not objecting to their,iates_of
inflation that they’re raising.

T am saying that the multiplier to account.

for regional price differences 1is. an -attack on the

‘SAMDA cost,.and-thatfs no iohger dealing_with apples

and apples hére. ﬁe wants to say that the cost~uséd‘
in the'technicél ;ﬁppoft document - was toé high for
this areé,"aném Qé’fev'sayiﬁé that that;s Just ‘ah
appropriéte attack a; this ppint.

JUDGE GIBSON: Qkay}>'Mr. Eyé;.iﬁ you have
anything elsé to say.. If yoﬁ don't; we’11 carry on.

MR..EYE: I don't think thét I do, other
than to say I think that to the ektenﬁ“thét if I
understand Appiicant;s argumeht; it’s.okay to apply,

for example, the price deflator to bringrthe cost down

to what'we had as 145,000 --

JUDGE GIBSON: Just a minute, Mr. Frantz.
Let him finish.

MR. EYE: But then it’s not‘okaytto do thé
further refinement by using a regional cost—of—living
differential. And maybe I’'ve misunderspood his

argument, but it seems to me that‘to the extent that .
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he“s“accepting‘that inflation cost; méke,a‘differenceﬁ. .
Eﬁen‘té exclude'ssme refineméﬁﬁé to\£ﬁe iﬁfiatioﬁ';
éaléulation while accepting othéfs,'Ifm‘ﬁot sure is’
entirely,consisteﬁt. |

JUDGE GIBSON: Okay. Mr. Frantz?

MR. FRANTZ: - First of all, we don’t
believe that .91 is an adjustment for inflation. It
“has nothing to do with inflation.: A_It deal with

regionalvprice differénces.v>Andball I said previously
was that their attack on our rate of inflation'was
something within the scopé'of 6ﬁr‘Conténtionu' I did.
not conéede.or did not meaﬁ‘td concede that their
arguménts'afe,otherwisé permiSS;ble.

And we believe that their attempt to
provide for a different fate.of inflation than the one
we used is contrary to case law under NEPA. | in
pafgicﬁlar; you mentioned the Pilgriﬁ case. If you
read the Pilgrim case, the Pilgrim cése says that a
NE?A analysis need not use the best methodology.
Instead all we need to do ‘isl psé a reasonable
methodology.

And that same concept was embodied in the
Commission’s decision in Prairié Island at C0OI-04-22,
where the Commission again repeated that there was no

requirement under NEPA to use the best methodology.
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Ins:ead they went on to state thatQ‘"The question is

whether the economic assumptions are so distorted as

to impair a fair -consideration  of environmental

efféqﬁsﬁﬂ

and it  stated that environmental

consequences are relatively insignificant. Licensing

‘ bdafds‘éhould.not_qﬁibble over the details of ecdﬁomic

analysis. and that’s, I think, precisely what we have

here. We're dealing with environmental impacts that

are small{ namelf‘phe impacts from severe accidents,
andrwﬁatbwe’re looking at are alternatives to reduce
small'énvironmental impacts..

JUDGE GIBSON: Uh-huh.

MR. FRANTZ: And we'’'re quibbling over the
details of what inflatioﬁ rate should be used. We
used the ConsumefiPrice'Index. The Intervenors’
answer on page 5 agrees that the Consumer Price Index
is ”acceptea.“

Additionally on footnote 2 of the
Intervenors’ affidavit, they cite to an Office of
Management and Budget document, and that document goes
on and states that the inflation is usually measured
by a broad-based price index, such as the implicit
deflator‘ for the gross domestic product or the

Consumer Price Index.
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~SOAI~doQ;t think there’s any real doubt °

here’ that the Consumer Price»index is a réasohable

meﬁhodology.' They'have an alternative method, and thé

Staff;‘by the way,.has an alternatiVe_méthOd,‘énd’they

believe that we weré too conservative in using the

Consumer‘PriCe Index,'but nobody disputes that "it’'s

reasonable.

~ And as 1long as we used a reasonable

‘methodology'under NEPA, we Should not beé quibbling

over the details. And we don’'t believe it's

.appropriate for the intervenors to attack dur rate of

inflation because they.have a different proposal.

"JUDGE' GIBSON: Well, ' whaéever the
Intervenofs; you know, are hoping to do really is of
less consequence then_whether or not, I th;nk, under
Pilgrim it’'s reasonable, and I think we’ve already had
that discussion. So I think the focus that I want
both of you to carry<forward and the Staff, to the
extent there are any (Qquestions that require
amplification from them, is really to focus on whether
or not a particular input is reasonable or not.

And I think, you know, the problem that
you face, Mr. Eye, is not that maybe there isn’'t a
better way to go. I think the question is: 1Is what

the Applicant did reasonable or not? And to the
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extent it’'s not reasonable, then certainly-we'need to
anw_abbut that.

Likewise, to the extent that -- if Mr. Eye:

"has 'proposed}»something that .is'-UnreaéQnabIe; we

cértaiﬁly want to know that. But,}you know, if éii
we’'re talking about is trying' t§A:gétA to. the gbéSti
eCoﬁdmic anaiysis; that;s  soﬁething   Ehaé:"the
Commission ‘has effectively taken awéy fronl'ﬁs by
v;£§ué of the ?ilgrim‘case, and‘eséentially’saidp
We‘re just looking at what's reasonable.

So that’s whére we’ll be focusédvﬁqday.
Let me ask younone‘other question, though;‘béfore we
get off this 158—‘versus 131-. Even if we -- you were
to assume thatvthe 131,000 instead of 158,00d Qas thé
cofrect thfeshold, would it méke any difference?

MR. FRANTZ: If I could take this in two
steps, because there are two steps in his process.

JUDGE GIBSON: Yes.

MR. FRANTZ: If you discount the .91
multiplier but then use his rate of inflation, then it
makes no dffference. Using their rate of inflation,
the cost of the SAMDAs comes out to $141,300,
according to their affidaviﬁ at paragraph 3. However,
the makimum benefit of the SAMDAs is $141,211 using a

very conservative 3 percent discount rate. So even
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accepting their interest ratesh.there still "is no. .~ -

cost-beneficial SAMDA.
JUDGE GIBSON: Okay.
MR. FRANTZ:l Now, if we take the next step’

and use both of their assumptions, the cost of the

SAMDAs ‘then is reduced to 131,000. - That still is

greater than the benefits, assuming a 7 percent

discount rate. And once again, they have not really‘

critiédized our use of the 7-percent discount rate. At

a 7 percent discount rate, the maximum benefit’s about
$109,000, so that the costs still exceed the benefits.

And, in fact, on page 9 of their answer,

they concede ' that a 7 percent discount’ rate is

frequently used. They alse have provided a report by
Clarence Johnson, dated December 21, 2009, .on page 4,
which aiso uees a 7 percent discount rate. They also
don’t contest our statement of_material fact, number

3.E.1, which states the 7 percent discount rate is

reasonable.

So, again, using that 7 percent discount
rate, even taking their number of 131,000, the cests
still exceed the benefits.

JUDGE GiBSON: I have a gquestion on that.
When you evaluate the cost benefit of implementing a

SAMDA, are you assuming that vyou reduce the core
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- damage freguency down to zero, that you get rid of all

risk?

MR. FRANTZ: That's cofrécf[ éﬁd £hat’s
also kan_ extreﬁely conservativef~éésumption. For
example, 'there are ‘approximatelyyflz beliévé;” fou;’
aifférent éAMDAs tha£ cost less than'$é9§,060; Thé
best oné, the very best one, only mitigates aréﬁnd 2 
pefdent‘of>the total core damégé ﬁrequency. iéq by
aésﬁminé‘iniéqr qase tﬁat it_gets‘lQO pércent; wé wefé
obviously extremely conservative.

And if we would use that 2 percent figufe
instead, obvibuSly there;s nothing that -- Ehete’s no
SAMDA that even comés close to being'cost—benéficial.
That was just one of a number of conservatisms that-We
had in our assUmptions.‘

JUDGE GIBSONX Théﬁk you. Mr. Eye, before
we go on,_Was there anything else you wanted tozsay
about that one specific point?

MR. EYE: I would.

JUDGE GIBSON: Okay.

MR . EYE:V. The Applicant has said that
essentially ﬁhe cost threshold is 158,000, and they’'ve
argued that throughout their motion, and I haven't
heard anything particularly different today.ih Ehat

regard.
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:Thé' Pilgrim case says 1if ‘there’'s a
plausiblévlikelihood of aAparticuié;‘ihput that would.
change the SAMDA thrésﬁgld, it’s féi% to‘addrésé &ﬁét;

This panél has to decide, I think -- well, I think his

fpanel has to decide whether, One),itfs reasonable to

. acéept lSSKOOO when even if one weré to.exélude'the

91 multiplier for cost—of4livingVdifferentialv%—bor

- regional cospfof—living'diffefentials, now we. have a

SAMDA at -- I forget the exact number -- 140, 000-some-

odd, which is essentially virtually the same as what

counsel has suégested.as being'a,beheﬁit of thé SAMDAL

| I tﬁink this‘panel has'té decide whethér
131,000 is reasonable, and if it is, then it can rule
that adopting the ljl,OOQ’under’Pilgrim would change
that cost'differeﬁtial-to SAMDA and make'it - énd

essentially go from having to do SAMDAs to not having

to do SAMDAs. And that seems toithe.Intervenors to be

a crucial point here,:fﬁat pre—Pilgrim)vI’m not sure
that we really had that kind of‘guidance or as clear,
at least as far as I can plumb the depths of the case
law that addressed this 

I think Pilgrim did clarify and gave all
the parties and the panel essentially a task that is
tsomewhat decoupled from the ‘ question of

reasonableness. Instead, it is asking the question:
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If you consider that the 131- ista reasonable‘kind~of»

calculation, does it make a’diffefence? and in our

view -- andjperhaps this is a -- I mean, I don’'t want

to say that it’s overly simplistic, but the difference

between 131-. and 158,000 is obvious, and it would
change that threshold, that cost poiﬁt threshold for

doing SAMDAs that now'they would not be'requi;edfto

~do.-

' The argument'that soﬁéhow it only -- you
only get a 2 percent benefit, I don’t think Pilgrim
covered that. Pilgrim didn’t say, oh, it has to be a

5 percent benéfit in order to justify it; didn‘t say

it has to'be a 10 percentlbenefit in order to justify

it. It said.eSSentially: Does itvéhange the outcome?
and in this instance, if one accepts 131,000 as the
more reasonable.—— as a proper and reasonable
calculation, thén it would chaﬁge the outcome.

’JUDGE GIBSON: Whét if you're ‘beiﬁg>
reasonable, Mr. Eye; what if your Mr;’Johnson’s being

reasonable; and what if the Applicant is Dbeing

reasonable?

MR. EYE: Then we go -

>3UDGE GIBSON: Tﬁere_'is a range, I
suppose, of 'reasonableness.  Rea$onable minds can
differ. 1Is —;-I think that what the Commission is
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saying in Pilgrim -- and please,-youaknow, correct me.

if'I’my,you‘kﬁow;"misguided'here. But the impressidn

I get from Pilgrim is that our job is to try to kick

out the things that are unreasonable, and as. long as

it is'réasonable, then it’s within'the range‘that we

can evaluate. Is that not the case?
MR. EYE: Let) me try to answer that

quesﬁion. I doﬁ’titﬁink'tha?,it is.enﬁirely, beqaﬁse
T think’;hat_the Pilgriﬁ;case'does récognizé that
there;éﬁa fange of féasonableness/ that partiéularly
based’bn things économicvié almost’always the case
that there’'s a range. Itfé rare that .thefefs a
partiéularly precise figdré'thaé can be calculatéd on

things that have variabilities, like economic

© parameters.

But the language in Pilgrim that webhave
focused on is not pérticula;ly tied to reasonableness.
It's tieéAtQ this; Have you advanced something that,
in thé language of the opinion, 1looks genuinely
plausible, that could change the cost Dbenefit
conclusions of a SAMDA candidate? |

So it’s -- one can still have a reasonable
outcome, but if the Commission or if the panel,
rather, would accept that our input, our calculation

of how to come up with the SAMDA candidate cost is --
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would have the effect of changing the cost beénefit

‘conclusion, then that. should be something'that'the'

panel takes into consideration.

I'm not saying that the Pilgrim déCiSion'

'.'ésSentially‘just said, ‘Disregard reasonableneSS. I

~don’t think it did. But that to me, the way I read
Pilgrim, that was sorﬁ of their poiht of departure,
and then they said, Do you have something that could

.9hange:the cost benefit conclusion. And if it does,”

then that’s a fair issue to consider.

. JUDGE GIBS_ON:- I know Mr. Frantz is
pfobably itchiﬁg to talk, but let me just ask you one
more guestion. If the Applicant puts forward under
Pilgrim a reasonable cost and benefit analysis, and
you, the Intervenors, put forth a ‘reasonable
alternative to what they have done in one or more

inputs, does that then -- are you suggesting then that

Pilgrim says you need to adjudicate which one is

apﬁropriate? Or are you saying that they -- are they
obligated to perform the SAMDA analysis, then, based
on your humbers? Or --

Because it seems to me -- I mean, the way
I was reading Pilgrim, it was, you know, the Applicant
is the one who’s going to come forward with something.

They're going to come forward with what they believe
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f7is'a'SAMDA analysis, ‘using the cost ‘and benefits,. and

if ‘those aré-reaSonablé; if all those inputs are

,reasonable,ﬁthen I got the impfessiOn that:thaﬁ was

-probably the end of the discussioni"

'fAhd you seem to say that, no, if you have,

;reasonéble alternativés, then those shouldbe -- those

should supplant what were the reasonable inputs that

“the AppliCaﬁﬁ'uSed. Is that right?

~ MR. EYE: It depends: It depends on

whéther or not -- 1in this instance, what - the

'Intervenors_ﬁave advanced would actually change‘the

cost benefﬁt:conclusion. And, again, I saw the’—— I
read the Pilgrim decision to say, reasonablenéss is
something Ehat is sort of a poin; of departure for the
analysis.

JUDGE GIBSON: Uh-huh.

MR. EYE: And it requires, then, a further
step to determine whe£her or not in this instance the
Intervenors advanced something that’s reasonable, and
I think that it‘s within the zone of reasonableness
here, and if it does, if it is reasonable and it does
have the effect of changing the cost Dbenefit
conclusion of SAMDA, then it’s a fair issue to
adjudicate.
| JUDGE GIBSON: Okay. Okay, Mr. Frantz.
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MR . FRANTZ: One thing<it'woth change are:
the.environmental impacts. The enVironmental‘impacts

of severe accidents are characterized ‘as small, so

'regaraless of what we do in' SAMDA space;"that

characterization is not going to»chahge.‘ And ‘I think

that@s'exactly the point the Commission wasvtrying to

'make;in Prairie Island.

When we’;e dealing with economic issues
feaily rather than.egﬁironmentalvissues, we shouldn’t
be quibbling bver the details df ahbeconomic ahalysis,
as long as the'anélysis‘is reasonable. |

also as I disqussed previously, éven if
you-t@ke his éssumption that the SAMDA cost is really
131,000, that still is' greatér than the maximum
benefit of thée SAMDAs, of $109,000, using a 7 percent
discount rate, which, again,  they’'ve conceded is
reasonable. So given that, even using his
aésumptions, it does not make a difference in the
results. There still is no cost-beneficial SAMDA.

JUDGE GIBSON: Okay.

MR. EYE: May I just address that 7
ﬁeréent, because that obviously makes a pretty big
difference here, in terms of what discount rate is --

JUDGE GIBSON: Sure.

MR. EYE: - -- used or not used.
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JUDGE GIBSON:. Sure.

MR. EYE: And, you know, we've addressed

fﬁhat_in a couple of places, but most particularly in

Mr . Johnson's affidavit at paragraph 7. You know,

'Whether it’s -- .and actually he makes avpretty'goodu

argument here that even 3 percent is pfobably pretty

generous, given the relatively -- you know, reiative
éompariséns to other intereét rateslog discpunt:fatés
Ehat ha&e been‘used. | |
‘ Sd, I meah,‘I don’t) necessarily accept

that the 7 bercent should be adoptéd, to yield the
$109,000 benefiﬁ'obviously. We thiﬁk there’'s ajVery
good reason to not use the 7‘percent[vand.1 think that
Mr. Johnson's affidavit sets that out.

jUDGE GIBSON: | Now, in 'hiéb original
affidavit back in December, he did‘use a 7 percent
discount fate, didn’t he?

MR. EYE:' I beiieve he did, at léast for
some limited purpose.

JUDGE GIBSON: Was there something that
cauéed him to have this epiphany, to go from 7 to 3?

MR. EYE: Well, other than just a further
refinement of his analysis.

JUDGE GIBSON: Okay.

MR. EYE: I think that’s the most likely
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explanation of that.

JUDGE GIBSON: -"Yes.  Okay. Fair enoughi_

Thank you.

Do you have anything else on discount

rates or -- go ahead.

JUDGE. ARNOLD: = Let me just. ask a

hypothetical question of Applicant. Let’s just assume

"for a moment that the Board actually decided that

really there does seem tolbe cost-effective SAMDAs
availabie. Would you implement them, or would you

refine the SAMDA to take advantage of that 2 percent

" rather than 100 percent?

MR. FRANTZ: Oh,,vwe would definitely |

-
T,

refine our analysis and take advantage of the 2
percent cost. That’s a factor of 50 right there, that
when you apply'-that, there’s obviously no cost;,»
beheficial SAMDA, so we would simply refine -- sharpen -
our pencils and refine our analysis. There’s a lot of

other meat or -- excess meat or fat in our analysis

‘that we could cut out.

'JUDGE ARNOLD: Thank'you.

JUDGE GIBSON: All right. You want to cut
the faﬁ, not the meat.

MR. FRANTZ: Yes. Thank you, Judge

Gibson.
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JUDGE GIBSON: That‘s all right: Mr. Eye, -

let’s ‘turn to ydurvargﬁment with respect to the impact

of a possible loss of the STP units from éervice‘as a

result of a severe_accident at Sbuth Texas;‘_It”s your
assertion that South Texas has failed to account for -

the severe impact’Such an outage would have on: the

'ERCOT service area, and you’'ve alleged this. in. three

separate ways. Correct?

MR. EYE: Yes.

JUDGE GIBSON: Okay. First, you argué

that the Applicant has overestimated the contribution

that wind energy will make. Is'that porrect?'

MR. EYE: Yes.

JUDGE GIBSON@ Specifically'you claim that
South Texas employed a 24.5 percent capacity‘factor
for wind, and ERCOT asserts that the correct amoﬁnﬁ
should be 9 to 11 percent. Is that correét?

MR. EYE: Yés.

JUDGE GIBSON:  Now, let’s stick with
Pilgrim. 1In your mind, is the 24.5 percent capacity
factor unreasonable?

MR. EYE: I believe that it is. I mean,
again, if we’'re going to look at how ERCOT calculates
capacity factor, I mean, we’veé got a huge difference

in terms of a percentage difference between what ERCOT
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~uses and what has been advanced by the Applicant.

'JUDGE GIBSON: Counsel for South Texas, .
have you overstated wind energy?n

MR. FRANTZ: No. 'In fact, I don’t think

© there’'s any dispute that the.actUal‘capacity'factors

of wind are up around 24‘percént/ if'nbt‘higher.‘ The

lower rumber - that Mr. Eye is. referring to’ is an-

fassumptibn.usedﬁby«ERCQT in caiCulating the reserve’

margins, and they take the conservative approach to .
calculating'resérve'marginé to make sure there is

sufficient capacity and reliability on the system, so

“that each 9 percent -they use in the reserve margin

calculatioﬁ..dOes not_.reflec£ rthe actual capacity
factor.

Instead, the differential reflegts' the
lack of reliability and the iack bf being abie to
dispatch wind bower, bécause,ébviously the wind blaws
at variable fétes and variable ﬁimes. So that’s just
an ecohomic assumption ﬁsed»by.ERCOT. It doesn’'t
reflect the gctual capacity factors of wind.

JUDGE ARNOLD: Let me ask. I got the
impreSsion that that lower number was a number that at
any given instant, they for planning purposés can
assume that about 10 percent of the windmills will be
producing power.
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MR. FRANTZ: That’s correct.

. JUDGE ARNOLD:  And 'it’'s really " an

instantaneous valué; not a long-term average, like a

capacity factor. S
MR. FRANTZ: That’s correct.
. JUDGE ARNOLD: Thank you.

- MR. FRANTZ: I might also add that for

. this and the»other‘two\factors they mentioned, namely -

the cost bf'ancillary services and the market -- what

“they call the market powér -- first of all, they don‘t

quantifybwhat the impact:is."We don’'t know whether
it{s é s1 impaétlor'a.SlOO,dOO impact or something
elée. |

RAnd so that by itself does not realiy
raise a generglly disputed material fact, becausé they
haven’'t really contested our numbers with anything
that's specific. It’éymore of a general denial or
general asseftion?. Again, under case law mere
asseftions and denials are not sufficient to defeat a
motion for summary disposition.

But i think more importantly, it really
doesn’t matter much, given the way we went about
calculating the costé of the market effects of
outages,.but what we did was todk two cases. We took

a case, assuming that all four STP units were
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operating throughdut the year, and then another case -

"WhérevnOne of the units were_operating'thfogghéut'thé

year; and then look at the differential “and the\ 

overall costs of electricity throughout the ERCOT

- ﬁegion,,and use that‘differential,thenAto calcﬁlate

-‘the market éffeéts. 

’ The three issues that they’ve raised, wind

fpower_ capaéity,Afactors, the costs of ancillary

" services, and the market power effects, affect both of

those cases, both the case where we have four units
bperating and no units operating. And because they
affect basically both sides of the équa;ion,_the net
effect is basicélly a wash. | |

And so yéu would not expect that these

issues would have any significant impact .on our

calculation of costs, and they’ve not alleged it has.
any significant impact on our calculation of costs.

JUDGE GIBSON: So, in effect, you're

saying that if you’re going to do an apples-to-apples

comparison of with all four units operating and hone
'of the four units'operating, you have to apply the
same wind capacity factor, the same ancillary cost
factors, and the same market power factor, whatever
that was. I didn‘t quite understand it, I have to

admit. Is that right?
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MR. FRANTZ: That's correct.

JUDGE GIBSON: Okay. Mr. Eye, do vyou

‘agree with Mr. Frantz, at least that in order to do an

apples-to-apples comparison, ydﬁ/vé:got to apply the
sa§e percentagé number to both Siaés of the equation?
- MR. EYE: I agree with_ghat."k -
| JUbGE GIB‘SCN: 'Okayv.m okay . Le’t{"s tufr_i “to-_’ ‘

the price spike issue. Now, after noting that South -

- Texas didhaddress the notion‘that'mafkets'WOuld adjust

tQ a“loss of'capacity at South Texas,‘Mr. Johnson had_
alnumber of other criticisms that arevin his original{
affidavit that you have mentioned in your -- that yoﬁ
mentioned in your reply that South Texas did not
address. And one of them is that there would beé
economic dislocation. Is that correct?

MR. EYE: It is.

JUDGE GIBSON: Okay. The éecond criticism
is that there would be bankruptcy . of retail service
providers.

MR. EYE: Well, I think that he pointed
that oup as a potential consequence of~p:ice spikes,
that particularly in the ERCOT context, where in terms
of making offers to sell electricity is using kind of
a market approach. |

JUDGE GIBSON: Uh-huh.
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'MR. EYE: &And to the extent that price: .

spikes would pﬁt'some vendo%s'of‘electricity béyond

' .what the market would be willing to pay, there is ﬁhat,
-;prospégt that they run  out bﬁj Caéhr:and becqme a

>candidaté for protection under the Bankruptcy Act. So .

I don’t want to over-generalize that too much.

But I think that what Mr. Johnson was

‘attempting to point out was that ERCOT really is kind

of a different breed, if you will,' to a certain

 extent. There is not the rate of return, fofiexample,

that can be assured tﬁrough a more conventibnal
regula;ed community'in the eiectricity senserat least.

And the pbssibiiity of'these'kinds of
price spikes, that, for example{ South Texas might
have ﬁo'deal with could put them in a situation where
they were no longer competitive, and the product that

they had to sell wouldn’t be marketed for that reason.

'And to the extent that ‘that could happen, then

obviously one can start to see the ripple effects in
terms of financial distress that would result.

JUDGE GIBSON: So 1is tﬁis effectiVely a
sort of subset of the first point of economic
dislocation, rather than a separate point? Ié'that a
fair'statement?

MR. EYE: It 1is. It’'s a subset, and I
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~think that that”s what he was trying to say, but it

may not have comé~but as éléarly'as that.

JUDGE GIBSON: Okay. Then you assert that

South Texas'’s ‘pfobability ‘risk aﬁaiysis. must be’

inaccurate, because the actual impan,of,these*price

spikes is not 5 billion plus, but rather is 10 billion

. plus.: Is that correct?

MR.?EYE: Well, it's at least that.

JUDGE GIBSON: At least 1o_pi1119ﬁ p1us.

MR; EYE: At least 10 billion} and,‘of
coursé, we also advanced ;ﬁe quantification thatnsome
have conclgded’résﬁlted ffom in the_200l California
sense with the foiling blackouts, and~we called that
a $45 billion in losses that were attributable to
that.

JUDGE GIBSON: Okay.

MR. EYE: So that may have set the bounds,
if you will,. of where potential costs Coﬁld ‘be
quantified in the South Texas éense, or rather in the
ERCOT sense.

JUDGE GIBSON: So the 10 billion plus
figure 1is based on the Northeast rolling -- the
Northeast blackout --

MR. EYE: Correct.

JUDGE GIBSON: -~ and the -- at least 10
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billion; and then you say a better number.is actually

the 45 biilion.that.OCCﬁrred in the‘galifofnia rolling
bléckéuts. S |

MR. Efﬁ; Well;. it depends’-oﬁ “how
conservativg one wants to be hefe._ We would advance
that if_ would  be 'better' to" éfrAﬂon‘:thev éidé of
conséfVatiém here aﬁa use a.iargéf ﬂumber'to-trY'to‘
account for these éqonémic dislqcations.

JUDGE GIBSON: Well, Mr. Johﬁson_used ﬁﬂe
10 billion originally, didn’'t he? |

MR, EVE: I believe he did. ves.

JUDGE GIBSON: Amd.éertainly-you.would say
that’s a reasonable number.then?

MR. EYE: It sets a pqint.fromjwhiéh one
can say, is that an adequate kind‘of quantification of
those costs. You know, for ohé thing, the 10 billion
loss in the 2003 Northeast blackout Would.be more‘than
that now, Jjust from ~- Jjust applying even a Véry
modest inflation factor, it would be more thap the iO
billion.

JUDGE GIBSON: Again, we have' to Dbe

-careful about apples to apples, because if you're

looking at cost and benefits in that time frame, you
know --

MR. EYE: I agree. -
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JUDGE GIBSON: =-- we have to -- okay.

MR. - EYE: And I don’'t think that we’

’actually said  thét-<the’v10 billibn‘ ought' t6':bé:”

COnsidéfed ﬁo‘bé a bigger number thaﬁ'ghat fbr thése_,
purposes, but I think it was only.ﬁo-set a floor for
cénsideration»of impaéts that cou1d be.ex§ected frompr
thaﬁ - ‘thé  kind Qfﬁ blackoutj thétjbthék:Nértheastf 1
experieﬁced iﬁ-/03. o |

' JUDGE ARNOLD? T have4a queéfién on this

in that: Arevthese»replacement power. costs you’'re -

talking about ? Or is this a néw-coSE;that you'reg

éhallenging?

MR. EYE: Replaéement power coéﬁs would bé{
part of that, but it would only beva part. For
exampleﬂ the 45 billion that 1is éttributable to the
Califofnia, part ofb that goes to what it cost
California. to buy electficity .fronu well, wvarious
vendors, including somé here in Texaé, Enron.

JUDGE ARNOLD: But it’s really the cost to.
the community caused by --

MR. EYE: Everything' from downtime to
people being stuck in traffic,'I suppose, because the
traffic light’s not switchihg the way it should. So
it’s a -- 1t takes inﬁo -- atﬁeﬁpts to take 'into
account a broad spectrum of likely consequences.
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- JUDGE GIBSON: Okay.. Is the 5 billion

'plus’nqmber that thé Applicant'used én'unreasonablev

one?

. MR. EYE: VYes. TIn our ‘estimation, it’s

 ,-far too low.

JUDGE_GIBSQN: ‘And ﬁhis_ig‘based'en the
expefience in the'Caiiforhia'ana tﬁéfNOrtHeast, -is
that a fair asséssment?

MR.iEYE;' It is..

vJUDGEiGIBSON!- Okay.

MR.“EYE: Those are.oﬁr two ‘points of
referenqeﬁ |

JUDGE'GIBSON:;rOkay. Mr. Frantz, is this
a fair criticism‘of youf modeling?

MR. FRANTZ: No. 1In fact, I find this
whole discussion very confusing, because'Mr. Eye has
moved fronfprice‘spikes tolthe effect of grid outages,
and he séems td.bé conflatihg the two iésues. They're
really quite separate issues. The 5 --

JUDGE GIBSON: ' I thought they were two
separate issués, too.

MR. FRANTZ: .Yes. And --

MR. EYE: Well, I mayvhave misunderstood
your question, Your Honor, but .

JUDGE GIBSON: Well, hold on just a
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secoﬁd. Let”s just make sure so we don’t get-off in,-

you know, a weird area here. You -- I understood your

argument to be that there were some impacts of pricé

spikéé:that were 10 billion instead ofvthg 5 billion

thét the Abﬁlicant héd;suggested{_

|  And”then in a sepafate‘point g&nr>Were,
makfhé, tﬁé éffeét ——’écoﬁomic:ECStévof tﬁe.outages
were 10 billion in the Northeast and 45 billion, but
thaf{Was a,sépérate'point from the price spikes}: Am
I -- did Wevconfiate these somehow and —;

.ng‘EYE: I may have mistakenly done that.r

JUDGE GIBSON: !Okay. Okay . |

* MR. EYE: And I apologize. '~ I think T
misunderstood your --

JUDGE GIBSON: I think Mr. Frantz and I
both thought that was your point earlier from reading‘
youflbrief, so --

MR.‘EYE: well, andFI’m not abandoning
that point.

- JUDGE GIBSON: We’'re not suggesting you
abandon any point. We're just trying to make sure
that we understand this. Now, let’s go back to the S
billion, not based on the rolling blackouts but based
on the price'spikesh

MR. EYE: Right.
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~JUDGE GIBSON: And I want to know : Do-you

consider the 5 billion input that the applicant used, -

“instead of the lQ billion that ‘you used, to be an

unreasonablée one?
MR. EVE: Yes, we do.

JUDGE GIBSON: And why is that?

MR. EYE: ‘And the reason is because as we

" had read their joint affidavit, it reallyeassumed a .

doubling of the percentage impact based ¢dn 2008 price

spikes, but it didn’t deal with the economic. impact of

those price spikes:. 1In other words, it lboked.only at

" the percentage impact of the price impacts itself, but

it didn’t take the next step and say, Well, what does

that mean when you increase the price that much; what

does it mean out in the economy? And we thought that
there was a -- that their analysis was -- just didn'’'t
go far enougﬂ.

JUDGE GIBSON: Uh-huh. Uh-huh. QOkay.
Mr. Frantz, Mr. -- please address these as two
separate issues.

MR. FRANTZ: Yes.

JUDGE GIBSON: First of all,\wigh respect
to ‘the price spike issue, not the outage issue, 1is
this a -- is the 10 billion plus that the Interveno#s

have proposed an unreasonable input?
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MR. FRANTZ: It’'s, I think, based upon a -

_ miéréading of our affidavit.

"JUDGE GIBSON: Okay.

MR. FRANTZ: Price spikes are a normal

‘occurrence in the ERCOT region. You know, typically

there are éround‘60 price spikes a_?éarl‘:Thdse pficex
sbikés affect the average prices in the ERCOT ﬁarkét,“
typically somewhere between 10 andAZQ‘percent_é yeaf.:
Apd so,the:average prices fo; ERCOT that we ﬁse fpr
2008 and 2009 already account for thosé nofmal price-
épikes.

-;What we did, we just arbitrarily assumed
that there.would:be additioﬁal price Spikés'beyond the
normal pricé spikes, and we assumed that that would

add another 20 percent to the average cost. And

‘that’s how we calculated the $5 billion. That $5

billion represents the next increment above what you
would normally see, and so there is no reason to
double—count that. The $5 billion does represent’the
increment due to South Texas,.if you assume, in fact;
that there would be price spikes due to South Texas.

However, as we show, price spikes in ERCOT
typically are not due to plant outages. Plant outages
do occur, and they typically don’t result in price

spikes, at least not anything that’s very significant.
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Instead, price spikes in ERCOT'are'due to congestion

" . on the transmission grid.

But despite that fact, we just arbitrarily

‘assumed theré’d be another 20 percent increase due to

© South Texas - and add. that in ‘to_'proVide a. very

conservative analysis, in an attempt to annd ‘the

- issue raised by the Intervenors,'

' JUDGE GIBSON: Okay. Now, with‘:—’go
ahead, pleéée. | | o
JUDGE CHARBENEAU: Just try to help me
understand. Yoﬁ’re éaYinQ that your exbecﬁed price
épikes led to -- whét woﬁid'be a normal-cost?_;
MR. FRANTZ: The normal cost fiucﬁﬁatés
greatly. qu‘example,_in 2009, ﬁhe price waéja;ound
$34 per meéawatt hour. ‘Inv2008, it was close to $80

per megawatt hour, so there’s a huge variation from

‘year to year within ERCOT. And both of those costs

already -- those are(é&erage cos£s>throughogt the -
entire year. Those average costs already include the
effects of the normal priée spikes.

JUDGE CHARBENEAU: Okay. So those would
be already in ERCOT numbers.

MR. FRANTZ; That'’s correct.

JUDGE CHARBENEAU; Aand this is an

additional 20 percent beyond, quote, normal spikes.
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MR- FRANTZ: That's correct. - . .-

JUDGE CHARBENEAU: And that comes.out to

be the 5 billion.

MR. FRANTZ: That's correct.
JUDGE CHARBENEAU: Okay. THanks.

JUDGE GIBSON: . So, in effect, is 10-

" billion a 40’.percent:—— WOuld that’ be 1ike a- 40

percent numbér?
MR. FRANTZ: That's correct.

JUDGE GIBSON: Okay. Now --

MR, fRANTZ: ' Forty percent beyond the'
normal --

JtIDGE GIBSON: COrr.ect."

MR. FRANTZ: -- 20 percent.

JUDGE GIBSON: Forty perceht beyond fhe
normal. I agree. Now,.Mr. Eye,.I just want to make
sure before we get -- let Mr. Frantz'talk about.fhe

rolling blackoﬁts, I want to make sure I understand.

The Applicant believes, I think, fréﬁlwhat
Mr. Frantz said, that vyour expert -may Thave
misunderstood what they dia, thaﬁ they basicall?
calculated, accepted all the normal price spikes, and
then basically put an additional 20 percent number on
;here for price spikes based on the possible outage as

a very conservative number, and that putting a 10
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billion plus number on there would effectively be a

40 -- requiring a 40 percent contingéncyifor price

spikes, and that that is unreasonable, that that would
be,'you_know, far excessive.

Do you disagree with the characterization? =

You still may think your ﬁumber’s reasonable, but. do.

you disagree with their explanation for what'that
number représehts?

" MR. EYE: I understand their explanation.

. JUDGE GIBSON: Okay. Good. Okay. Fair

enough. Let’s go tO‘the outage, the impacts of the

outage using the Northeaét blackout.and.the Califbrnia
rqlling'blackoutSQ Was the --.1is what the Intervén@rs
are propqsing here unreasonable as an inpﬁt to- your
model?

MR. FRANTZ: Again, I’ﬁ not sure if i£’s
apples to apples. Let me start, first'of all,,With
the affidavits and the reports submitted by Mr.
John;on. Mr. Johnson did not submit an affidavit in
response to our motion for summary disposition and
address this issue.

Now, his report back in December of 2009
did, but that report was never signed.‘ It’s never

been attested to. It really doesn’t even qualify as

~evidence in this proceeding, and therefore, it’s not
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sufficient to address our -motibon - for summary g

disposition.
But_going on to the facts, I'11 take his
statemenﬁs as they exist.’vFirst.of all,-Wé‘show in’

our motion that the probability of a severe dcc¢ident

“at South.Texas, plﬁs_folloWing_—— that‘causes'a'grid

outage has. a probability of less than 10 to minus- 8

per year. Mr. Johnson does. not contest that number .

10 to minus 8 is by, I think, any
reasonabléfdéfiniﬁion,.remote'and specuiaﬁive, and
ﬁhgrefore, we aren't fequired to conSider_tHat under'
NEPA. 'It’s moré.ékinfbi,think;‘to the worst case
aﬁalysié,Aand as the Commission has stated, a SAMDA

analysis should not be 'a worst case analysis. We

don’t need to assume a grid cutage because of the low

probability of i§>occurring,,even if we do have an
outage ap South Té#as.

If you look at what we did, we -assumed a
$10 billioﬁ cost for a gfid outage at Texas, based
upon the Intervenors’ reference to the Northeast
blackout. . They aiSéureferred to a $45 billion cost
for California, but, again, that’s not apples to
apples. The $45 billion.for_California was not due to
grid outages. It was dué to a combination of various
factors,“ includiﬁg. just . the highv prices of
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electricity.
So we don’'t believe that it’s éppropriate

to apply the;full“$45;billion from'Caliernia to Texas

for' a grid’ outaée,~lbedause they arenft -the same

situations; Thekone was price-iﬁpréases_@ué_tQ'tﬁe
ﬁﬁiQue markét.facgoré,iﬁ‘Céliférniaq§ﬁat juéglsiﬁély'
don’t exisﬁ in Texas.- |
JUDGEfGIBSoﬁ: Okay. Mr. Eyef
:MR. EYE: Wellé this is realiy thé‘first
time that;wefve héérd this aspect‘of the Applicant‘SQ
argument[.at‘ieast as'I:recall. It's goiﬁg to always-
be difficulﬁ_ to do an. apples—to—apples agaly;is}
because frahkly, .ghe frequency of Dblackouts thét
happen on. a scale that’'s large‘ enough Jto be a
légitiméteb Comparison' are -- they’'re sufficiently
infrequenf that'it’s hard to do that.

éh -thé other hand, I‘ think what Mr.
Johnson'has‘advanced is the idea that at 10 billion,
you don’t-cépturelall of the costs that ought to be
considered. = At 45 billion, as I understand Mr.
Fréntz’s argument, - it may be that one has included
costs thaﬁ would not otherwise be incurred in Texas.

But'on the other hand, I don’t know that
there’s an ipherently_—— there’s anything particularly

magic about: the :10 billion, other than it was just
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a ——:;t'Was‘a cost that we could référénce;that Was
related té'a spéci%ic blaékout. |
JUDGE.GIBSON: Uh—huh:l

MR. EYE: The -- actually, if one weré to

try to 5b a EioSer-épplestto~appleS c§mparison;-tékiﬂg
the Applicant’s.assuﬁbtion about theieratién'bf:timéb
ﬁhét}w@ﬁld be expected to_héVe these STP‘units out 9f 
service,‘yéu‘havé'a situation thaf(s cloéer_to the
Califofnia rolling blackouts thaﬁ,ygﬁ do with the
Northéast blackoﬁt‘that was of a fairly limitéd_émount
of tiﬁe" I forget exactly -- 1t was some numbér of"’
hours;_as I recall.

I don’t remembér right now how many hours
it was, but it didn‘'t have the same effect that

California had in 2001 of roiling blackouts that went

‘on for weeks. In fact, I think it went on for months,

as I recall, about the first quarter of 2001 when most
of this was occurring. And as a result, again, 1it’s

hard to find an apples-to-apples comparison, just

because these qualitative kinds of events don’t happen

often enough to do that.

But 1t seems that if vyou do have a
situation where these STP units are out for extended
periods of time, the likelihood of it creating the

sort of dislocations that were realized in California
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_in:2001iwould be a closer model tdiappfoximate_rather A

than the very short‘périod of ‘time that the No:theast

.-blackOut lasted,:and’it still cost élo bil;ion in

costs.

JUDGE' GIBSON?® Okay. Do you wish to talk

about this -- could you address this'dﬁration:issuéi
Mr.rEye just raised? .

MR: FRANTZQO Once an outage occurs on .
ERCOT, ERCOT marke@s adjust. They brigg on new units.
They bring in the rolling resérves, and so the market
hasjenough capacity to £ill in behind'the'loss,of the
four STP units. And so there’s just no reason to
expect you’'re gdingAto have rélling’blackpﬁts in Texaé
from an event like this.

JUDGE GIBSON: That would last the length
of time -- and even if they did, they wouldn’t last
the length of time that they did in California. Is
tﬁat -

MR. FRANTZ:- I don’'t believe so. Yes.

JUDGE GiBSON: Okay .

JUDGE ARNOLD: Let me just ask. This --
and this is along the lines of my last question.
These outage costs afe costs to the consumers of an
outage, so they’re not replacement power costs.

MR. FRANTZ: That's correct.
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JUDGE ARNOLD: If theyeWereetd be ineluded .

in the SAMDA,_they would have'béeﬁ-inclﬁded in the
efffsite eéonomic costs;  Correct?

MR. FRANTZ: I don’t believe that the ABWR V

. SAMDA analysis,had aneassumption‘like this. Tt’s not
typical, by the way, to include assumptions like this,

and in -part because,.r again,  we don’'t believe it's

reasonabie. Tt's more akin to the worst - case
ahalysis. 'And so for the ABWR, all they looked at was
replacement power costs. They Qid not look at these
other market effects. -

JUDGE ARNOLD: Okay. But theee other
market effects, in your opinion, are they_outside of
the scope of replacement power costs?

MR. FRANTZ: Yes. They’'re above and
beyond replacement power costs.

JUDGE ARNOLD: And this contention that
we'’'re talking about is specifically about replacement
power costs, isn’‘t it?

MR . FRANTZ: The Beard’s probably better
equipped to deal with this than I am, because it was
the Board who refashioned this contention.

JUDGE ARNOLD: Okay.

MR. FRANTZ: We addreesed it in our

affidavit, because the Intervenors had addressed it in
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' their original contention. - When - the Board

consoiidated thé ¢§ntén€ion, it“wasnftléuiﬁéiclearAtQ

@e whethe&lthey wénted'tﬁis in or out, so again, just

to>be cqﬁservative, w§‘decided to address it
JUDGEiARNOLD:' I bélievéf#héﬁwdfding iﬁ_'

the  admitted contention was specifically replacement "

power coSts.‘ How can you word this to make it be in

the replacement power cost arena?

MR. EYE: Partly because reﬁlacément power
costs, ﬁo~the extent that they are greaterxthan what
would otherwise be -- than  ﬁhe costs:'WOuld be
otherwise, if vyou weren;t buying reblacement power,
has a ripﬁle éffect.throughout.the ecohdmy; and'&t
impacts consﬁmers accordingly.

JUDGE ARNOLb: Thank you.

JUDGE GIBSON: Okay. Let’s turn to the
discount rate. You‘ve criticized Soﬁth Tekas for
using a 3 percent discount rate instead of OMB’S 2.2
percent discount ratef‘ Is that'correct?

MR. EYE: Yes.

JUDGE GIBSON: Why in your estimation 1is
the 2.2 rate more appropriate than the 3 percent rate
that South Texas employed?

MR. EYE:F Well, partly because the -- ds

Mr. Johnson pointed out, the -- to the extent that
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some -- a borrower like South Texas ‘Project or its.

. ‘parent company can, you know, borrow funds, it has the

capacity to borrow those at a_rélatively low rate.

And for them to come in and use a 3 percent rate sort

of»doesnvt take that into account.
And as Mr. Johnson points out, eVen’OMB

takes a look at interest rates and the range that he:

_established as low as 2.2. I mean,7there was 2ﬁ7, and

there were numbers that were higher.‘ But in terms of

'if you were:really going to be'able to calculate a

diséount ?ateﬁthat might.be applidable, az2.2 percent
is, again, based. on Mr. Johnsén’s aﬁalysis, as
plausible as ﬁhe 3 percent.

JUDGE GIBSON: Okay. Do you think that
the 3.3 perﬁenﬁ rate is unréasonable -- I mean,rthe 3
percent rate is unreasonable?

MR. EYE: Three percent? . Under Pilgrim,
well, 1t could make a differénce. I meaﬁ; if you
reduce 1t by that much and youv také the Pilgrim
threshold, thén,it could make a difference in terms of
whether SAMDAS are costfeffective or not.

JUDGE GIBSON: Okay. Is 2.2 a reasonable
number, more reasonable than 3.0, so reasonable that
it should be considered under Pilgrim? What is your

assessment, Mr. Frantz?
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MR. FRANTZ: . We used a 3‘percent aS}a;v

sensitivity analysis. Our primary'analysis was based .
upon a 7 percent discount rate. And the Intervenofs’

did not contest our statement of materidal fact 3.E.1,

which states that 7 percent’s reasonable, so that’'s .

'undisputed_right now -in the record, that 7Apercent{s 

reasonable.

JUDGE GIBSON: Q.kvay. Do you haﬁéAa.nythi‘:n'g
else on thé_motion‘for summafy diéﬁésition»thét South
Texas has filéd? |

JUDGE ARNOLD: I know that you used the 7 .
pé:cent and 3 percent in the -- what .isl it? --
revision 3 of the environmental rebort. Had yéu used
the 7 pgrcent and 3 percent previously?

MR. FRANTZ: I believe it was in -- also
in Section 7.3 of the environmental report where we
looked at an accident of'oﬁé unit. I°11 confirm that,
Judge Arnold.

JUDGE>ARNOLD: So-it at least dates back
to Rev. 3 and possibly before. P

MR. FﬁANTZ:: That’s correct.

- JUDGE ARNOLD: Now, that would seem to be,
now, that your challenge isAa little bit untimely. Is
there something new that would make this challenge
timely?
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MR. EYE: Well, it’s the assumption that

under their original Rev. 3, I belieéve it is -- ‘and,

again, I’d.waht to go back and check to make sure that

“that’s the casé. It assumed an outage at one plant,

so, I mean, td the extent that that assumption. would:

have an effect, i'suppOse it might. “But, you know, I

w&ﬁld‘néed'to gd'baCk'and look at the'én§ir§nmeﬁtal
repbft to confifﬁ thétvthe 3 pepcentAaﬁd 7 perceﬁt
disééunﬁAratES.w;re appligd therer

Whét we héve in this conteﬁtién really
assumes a diffeféntbciﬁcumstance/ and that inmasmuch as
you've got.a siﬁﬁation‘where you’'ve got mére than oné
plant that has been affected to the point where it is
no longéf avaiiable for service. Whether that would
have a concomitant effect on discount rates,‘Judgé
Arnold, I don’'t know the answer to that.

MR.fFRANTZ; Judge Arnold, I have been
able to confirm>that ER Table 7.3-1 did use both a 7
and 3 percenf diééount.rate.

JUDGE ARNOLD: And that was dated around?

MR. FRANTZ: I believe that’s part of our
original environmental‘report, the most recent one --
yes. I believe that’'s our original environmental
report. I don’t think we’ve changed thatbsince Rev.

0. The rev I'm looking'at is Rev. 3, but I’'d have to
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  gQ.back.and check,tO'seeAwhetben‘itlwéé actuaily_inj
Rev. 0. |

JUDGE ARNOﬁD; Thank you.'  
- o ‘JUDGE GIBSON: Was 'this métion. tiﬁely

 undér the initiél schgduling order? - | |

MR;lFRANTif Our moﬁipn? Yes, bééause our
mbtion is'not tied ;o'ény pafticular'évent or any.

iparticular“dqcumenﬁ. And, - ih ’facﬁ,. we brovided

: afﬁidavigs whiéh’are really the basis for our motionr
ahd under:the ofiginél scheduling order, I‘bélieve We
had until some period from the final énvironmental
:impaéﬁ statement to aéﬁually filelmotions fof,summary
disposition.

JUDGE GIBSON: Okay. Mr. Eye?

MR. EYE: I don‘t disagree with .that. I
don‘t like the fact ‘that there’s that sqft of
flexibilityy but I don’'t disagree with the analysis of
how it fits in with the scheduling ordef.

JUDGE GIBSON: Okay. Well, I think what
we will‘do is recess. And can we all —- will we be
able to come back at one o‘clock to finish up? Does
that work for everybody? One o’ciock? Ié that énough
time?

MR. FRANTZ: Yes.

JUDGE GIBSON: Okay. Good. We will
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reconvene at 1:00, and we’ll stand in recess until

then.

to reconvene at 1:00 p.m.,

(Whereupon, at 11:36 a.m., the oral -

October.21, 2010.)

(202) 234-4433
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AF'TER'NjO‘O.N S ESS IvFON
| | . (1:00 p:m.)

JUDGE GIBSON: Thank yoﬁ.v You may ‘be
seatédQ4 | | o

We will now turn to the new pontentions
based on the:draft envirohmentai impaCt-statemept'énd.
look at number 1.

Mr, Eye, in your original Contention 26,
you arguedrthat the Scuth Texas liéeﬁsé application
did not adeéuately evaluate a need for power from new-
Units 3 and 4. Under the _fefmé of. the initial
scheduling order, a new contentioh is deemed timely
under 2.309(£) (2) (iii) if it is filed within 40 days
of the date that the draft environmental impact
statement 1s 1ssued. In our April 14 order, we
extended this date by 14 days.

.50 what I want you to focus on when I ask
you questions about timeliness is whether or not —— is
what happened within that 54-day window of the date
that you filed the new contentions that would justify
you filing a new coqtention on the need for péwer.
Okay?

MR. EYE: Yes.

vJUDGE GIBSON: Okay. Now, Counsel for

South Texas, on page 12 of your answer, you refer the

N
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Board to the Private Fuel Storage case. I feread;that~’

case, and I don’'t want to quibble with you, but it

didn’'t seem quite as absolute a bar as you make it out

'to be.

To.me, that céSe says thatvwhere‘yeu ha&e
a pfoprietary doeument”that.is noi'aveilabie ﬁeien
Intervenor, whether_to,admit a coﬁtention.ean turn on
whether a revieW'Qf nonprepfietary:materiais that Were'
timeiy.available would indicate that the propiietary
inferﬁation is not necessary as faceeal suppoxt for
the contention.

Do you disagfee with my reading of that
case? |

MR. FRANTZ: No.

JUDGE GIBSON: Okay. Let’'s -- Mr. Evye,
let’s iook at what . South Texas has asserted here.
They ‘have seid thaﬁ EOth Athe drafﬁ environmental
impact statement aﬁd the environmental report conclude

that studies performed by the Electric Reliability

‘Council of Texas, which we’ve previously referred to

as ERCOT, demonstrate that there is a need for powef
from STP Units 3 and 4.

In particular, the draft environmental
impact statement claims that the planned capacity

output of 2,740 megawatts for proposed Units 3 and 4
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wili be insﬁffic%gnt.to meet ERCOT's 4¢400‘megawaﬁts_'
_Ofrﬁaéeload generétién-that Qili be required by.éOl9,
much leés the 10,417;megawatts that itvneeds_by_2624.
| ‘ Dd ybutdispute ﬁhis? |
_'MR; EYE: The conélusion,.yés.

,‘.JUDG_E.'.G‘I:I_?)SON:' And why is that?

'MR. EYEf. It's a'combination,of reasons.
One 1is that it faiis to\take:into accéunt Qngoing
efforts to tahp down demand,.and it does not take,intov
account other ‘generating'.reSOUrces thaﬁ wouid be
eXpeéted.Qr féasonably expéc£ed to come:on iine‘éﬁd'be o
available for dispapch by ERCOT. I meaﬁ, those are
thé'two‘b;Oad catégorieg. |

JUDGE GIBSON: Okay. Recognizing that
there may be addi;ional sources for those.megaWaﬁts,
do'you dispute the need that ERCOT apparently claims
they have of 4,400’ megawatts by 2019 and 10,417
megawatts by 2024?

MR. EYE: Again, it didn’'t appear £o us
that that took into account a .demand reduction or a
4demand—side management or any other aspect that would
have the effect of making the increase less severe
than what they have projected in terms of demand.

And it appeared to us that ERCOT had taken

a position that did not fully account/ again, for all
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- the capacity Ehat would be;reasonably:eXpected”tQ*be

available to‘them during that time frame.
JUDGE GIBSON: -Okay.  Were they to.

undertake a demand-side management prégranlof the typev

‘yQu/re thisioning, are yéu'suggesting'they'would be
‘able- to make up this 4,400 megawatts by 2019 and the -

10,417 megawatts by 20242 - - -

MR. EYE: Well{ let me e—7the‘Qrigin§l  
question was<'do Wé‘agree that they'ge éoiné ﬁb have -
that shortfall-at those times.: And‘my ahswer was, i
don’t agrée that they’re going £o have thét shorfféli 1
at that time. - Our contention is that the - if‘dné:
takes into account DSM, for instance, and one takés
into account other generating sources, that 'the
projected . decline in reserve margin, préjected for
2019 would not‘occur because of the combihatibn'of
additional generating sources and the reduction in the .
increase in demand.

In fact, it’s not just a reduction in the
increase in demand. _It”s a deciine in demand that
we -- again, based on not only just the demand—side_
management, but -- well, for example, there was a 2.2
percent, I‘believe,.decliné in demand for ‘09. Does
that necessarily mean that that 2.2 percent or

approximately 2.2 percent will continue over time? I.
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- don’t think we -said that, butuwhatgwevdid;say Wéé;"

that’s a significant' event when one --
I mean, if you Considerﬂthé genéfé1'rulé‘.
Was that there’d be an increase of 3 percent per year

in. demand essentially as long: as - anybody could

foresee, if you figure that thét'didn’t-happen, and
‘not only that, -but there Was a,2,2‘percent reduction,

- you have a 5.2 percent.éwing at that point. That’s ‘

fairly éignifiéant. "In fact, I am told that, for

example, demand-side management programs that reduce

‘demarid by, you know, 1 percent or 1 perééﬁt and “a -

ﬁraétion are considered to be wildly sudcessful.

And so it'’s reallyv—— I don‘t thiﬁk that
it’'s aftributéble to ény one parameter that we see
that therlikélihood of a margin ~—4a réser§e margin
detériorated_tb the poinf where theyfre really'in sort
of a crisis mode happening by 2019.

One cher thing that I think enters into
this, that feally is an aspect of uncertaintyvabout

these shortfalls that are presented in a very certain

way by the Applicant: As I read some of the ERCOT

data, they are reluctant to take a hard and fast

position, predicting reserves and so forth out to that

‘point. I think they take theirs out to 2015.

Now, I _think the Applicant ‘has
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-extrapolated~frém_that and come up with;théir own. - -

likeiihood_of feserbe'margin shortfalls atﬂthaﬁflater'
date of 2019. So in answer to ydur_questionj we don’t
agree that it’s a reasonable assumption that at 2019,

critical

diminiShéd‘reserVe mérgih.

jUDGE’GIéSON: Okay. .Set‘that aside for
an@inqté. ‘i.Want to fo@us on the Shea#oh Harrisicase.
Soﬁth TéXas Qitea this én page 20 of its answer; and
South Texas.sugéests that that case stands fér the
pfopoéitioh,‘ﬁﬁétl the .need—for—power énalysis',that
ERCOT made ShOuld be given great weight and that the
NRC.'éhould not:’second—guess the ERCOT‘-projectiohs
unless it Conﬁains a.lfundaméntal error or it 1is
seriously defective.

.Now, let me ask you, first of all. You
donft disputé that that is what that case holds, do-
you?

MR. EYE: That'’'s correct. That was the
holding.

JUDGE GIBSON: Okay. Now, I realize that
you may belie?e that their numbers are'fundamehtally
erroneous or seriously defective, but as far as the

holding of that case, we're on the -- we’re talking on

the same page‘of the same hymnal. Right?
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- MR. EYE:- Yes, sir:

JUDGE GIBSON:» Okay. So do you -- is it

your position that the projections ‘that ERCOT has made

are fundamentally .erroneous or -‘.are seriously

defééﬁive?
§ ;MR.:, EYE:  As , wé have set out in - our

pabefs:" |

| .‘ JQDGE GiBSON: Okay., I‘11 let you respond
iﬁ‘é minu£e,er; Frantz. 'Thére’é a few more things‘il
wanﬁ to,talk about, get addressed firét.

| Okay.  On page 25 and 27 of}its aﬁsWéf to
yéur contentions, South Texas says that you havée taken
Sevéral‘projéctions of power-éupply'and need for ﬁowér
out of contexﬁ, because net/net, ERCOT says there'’s a
gréa;e;_need for'power than was the'caée'in 2009. Do
you dispute South Texas's characterizatioﬁ of ERCOT’S
prqjection that says there’s an even greater need for
power than there was in 20097?

MR. EYE: ' As in currently?

. JUDGE GIBSON:  Right. Their current

projection right now. They’'re saying that -- South
Texas séys that ERCOT says -- this is sort of like,

Ducky Lucky says. South Texas says ERCOT says there's
a greater need for power than there was in 2009.

MR. EYE: Well, I think it depends on how
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yQﬁ look at it. I"1ll grant there wasva_reductiqnvof;vv

2. -some-odd percent in available generating resources,

as I recallq

JUDGE GIBSON: Uh-huh..

MR. EYE: = But, on the other hand, just
every day virtually there is an increase in generating
capacity out there by virtue of mQre~wind7generators:

being tilted up, more PB panels being plugged in, and

- a concomitant reduction in need by the roll-out of DSM

programs and other attributes of tamping down the

demand curve.

So when there is this sort of conclusion

that the need is greater, I -- if one were to take a
snapshot, one could argue that it’'s -- that’s barely
the case by some tenth of a percent or SQ. Inasmuch

as we point out that there was a 2.2 percent reduction
in demand, they point out that there was a 2.6, I

think it was, percent reduction in available capacity.

Then you could argue from that, that at the point that

that snapshot was taken,. that there was a‘greater need
for power than there,was before that.

JUDGE GIBSON: Uh-huh.

MR. EYE: The snapshot is, I think, a
useful tool, but it doesh;t really tell you very much

about what 1s occurring on an ongoing basis, and
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- that’'s really f—'if I were to, you know, assign kind

of a theme to this contention that wé‘have advahced,

it is §Hat it needs to be looked at as an oﬁgoing

prbceés rather than'juSt'pulling:bﬁt a:particular 
point in time and examining that. .

JUDGE GiBSON:. Uh-huh.

MR. EYE; and the legal.j—lﬁhe,undeflying
legal basis for‘that.really gOeé»to not only what, I
think, the Commission antiéipatés _this kind of
analysis will be, rather than-just é snapshot, but, in
fact, forward-looking and ﬁaking inﬁo account demand
and availéble generating resources.vfi think that’'s
what NEPA anticipates as well. Otherwise, ybu can be
sort of selective about the snapshot that you want to
uée and tailor youf arguments accordingiy to that
snapshot.

So as I mentioned, this is really part of
an effort to emphasize that this needs to be looked at
more comprehensively than just the one point in time.
that, I think, Your Honor suggests that there is more
need for power now than there was before. That, in an
isolated sense, may be correct, but I don’t think it
satisfies what NEPA requires in.terms of looking at
alternatives and why alternatives may be reasonable

and practiéable under the circumstances that ERCOT is
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anﬁigipating.
| JﬁDGE éIBSON: Okay. ”bn-page 5 of youf
conteﬁtion'—— ‘
MR. EYE okay .
JUDGE GIBSON; -- you aésert ;hai’ﬁhe
draft envirénméntélfimpéctrstatemenf doésfnot a§¢odntf

for a compressed alr energy storage project plan for

Texas by ConqcoPhillips/Geﬁeral CQmpression‘that will =~

be é;ailablevfor baseload capacity.

MR. EY-E: Correct.

JUDGE GIBSON: on page 23 of its answer,
South Texas asserts that this is not just -= that this
is just a pilbt plaﬁt, and that regardless of whether
this is a pilot plaht.or not, do you know what the
maximum capacity of that'plant is going to be?

MR. EYE: You know, I’'ve inquired
actually, and the folks at General Compression are
loath to give out those kinds of numbers right now,
because they’'re still in the process of getting their
capital together. So they, at least publicly, and
based on telephone conversations I've had, they’ve not
pegged a number to it, again publicly. So I don't
know the answer to it.

Conceptuallyrwhatfs important, however, is

the idea that it is a baseload capacity facility. The
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-Qconomics-of,baselbad:would tend to'weigh in'faVor of

hHaving a larger facility rather than a smaller

baseload facility, if one were just to use sort of’

genéral rulesfof‘thuﬁb, and for purposes of NEPA, it's .

not nécessariiy the éapacity.of the piantAthat:qounts;
it/é ;whethe;‘fit‘~is ;1 practicable~'51te£né£iV§ .fof
baseload generation:pﬁrposeé.f

JUDGE.GIBSON:l Uh-huh.

Mﬁf“EYE: And the fact that its a pilot
perecﬁ does'nqt.acCount for the fact1tha£ you'have
two -- bthat‘ you’vé  got a péftnership between
ConocoPhillips and General Compressionﬂ phat sayé this
can work, tﬁat they are ihvésﬁing thei;Jcapi£Ai'in it
on the premise that-it will be a viable means by.which
to generate baseload electricity.

And.in addition to that, séhething that
we’'ve covered in.priOr proceedings is, of course, the

Luminant and Shell proposal that is -- has not been at

least, again, publicly -- it’s not beenrdisclosed in

terms of what sort of capacity it would Have, but that
there’'s no reason ;o think that it wouldn’t also have.
the same attributes as the General Compression and
ConocoPhillips proposal, ﬁhat they, very frankiy, put
forward as a baseload capacity facility.

So -- T forget now what your question was,
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Judge.

}‘ JUDGE GIBSON: Well, T wanted to know T
it was youriunderstandihg that it was a pilot plant or
wﬁeﬁhér'ié waé»going‘to be some comﬁérCial(prddﬁcﬁiéﬁ"
facility that Waé gOing ﬁo'——
o MR. EYE: Well, T don’t know that a ‘p'il‘ot-' :
pléﬁt can/t also bé'éommefcial productibnT  In féCt}
my‘éense,isxthat given the rather.largg sum oﬁj@énéy
it willAtake Eo de?elop this; thatfﬁhéy’re goiﬁg td_
Want to have a rate of‘return on itf. It’'s not.justv
goiﬁg to be, yo@ know,’something‘thatlthey éan hOid ﬁp =
as a nice public relations effort, buE they’'re going
to want to have, you know, pOsitivé repbfts frbm Ehé
accountants when they. close the circuit and get the
thing_running. |

JUDGE GIBSON: Okay. Now, one 1last

question»on.this before we turn to Mr. Frantz. Is .
there -- is all of this stuff that pretty much came

about within the 54 days of the date that you filed
Contention DEIS-17?

MR. EYE; Pretty close. The.agreement to
develop the ConocoPhillips/General Compression, the
date that I have it was April 14 of 2010.

JUDGE GIBSON: Uh-huh.

MR. EYE: The ERCOT data that we were
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“relying. on in the main came ﬁme their May lO/ T

believe, report.- It was May of‘QOlO. I may hot have

the actuél day cofrect,gYour~Hdnof,rbut<it~was.in May

‘of’2010,_which would féll within.that'54—day window.,

JUDGE GIBSON: Uh-huh.

MR. EYE: . To the extent that those were

our two primary -- or two of the primary sources, they -

would fail within that 54Fday window.

JUDGE GIBSQNs Okay .
MRL EYE: i.believe, ényway. April 14, I
believe[ was in that 54 days., |
. JUDGE GIBSQﬁ: Okay.
MR.-EYE;  Ivhad'it my mind at oné point

that it was. Now, I'm second-guessing myself, as I'm

wont to do, but I believe that’s right.

JUDGE GIBSON: Okay. Fair enough. Mr.
Fraﬂtz?

MR. FRANTZ: Several pdints. First of
ali, turning to the ConocoPHillips pilot plaﬁt, I
believe Mr. Eyé nay ha&e somewhat overstated the
purpose of that profect. If you turn to page 7, the
comments by Mr. Power which .ére attached to the
contention, that page 7 of the Power comments
indicates that i1t may be peaking, it may be

intermediate, 1t may Dbe baseload. They haven’'t
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decidedvyet what-itfs going to be. _So'that#s_from-the‘

Intervenors’ own document.

The fact is, again,. it’s only a possible

,prbject,'a proposed project. It’s.hgt been built yet,

and more fundamentally, it does not -have  an.

.intercbnnection agreement with ERCOT, and because it

does not have interconnection agreement with ERCOT,

it’s - not donsidered or accounted for when ERCOT

performs its analysis of reserve margin.

And that’s only reasonable, because ERCOT
only looks at projeéts which are fairly well along and
fairly ’stable_~in trying to determine its reserve
margins. . It wants to be eonservative obviously in
making sure that the systems are reliable, and plants
that doﬁ't have an interconnection agreement are
somewhat Speculative.

| JUDGE GIBSON: Sure. I take it you all

don’t have any information about what the capacity of

‘that --

MR. FRANTZ: No, we do not.

JUDGE GIBSON: -- plant is going to be
either. Okay.

MR. FRANTZ: Second of all, Mr. Eye

mentioned that ERCOT only does analysis out to 2014.

I'believe[.again, that probably is not correct. Just
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':anan example,‘on_pagé 8-16, the draft EIS, Tablé>8.2 
_indicatés ERCOT gathered 5ut-to;2024, and that’s just

~ one example, éiting}the ERCOT 2@09 report.- So ERCOT;

does-do- data beyond 2014.

MR. SPENCER: Excuseme, Your Honor. This

is about_the DEIS, so I'd like to chime in that --

" JUDGE GIBSON: Please do.

'MR. SPENCER: My understanding is that the

ERCOT numbers are from 2014, but that the NRC Staff

extended those to 2019 and 2024, based upon the ERCOT
data aﬁd‘projections.

MR. FRANTZ: ERCOT also -— " T'd be happy to
provide the Board with the cité - also‘has data out

to 2024. I’'1ll find that at a convenient break and get

-that to vyou.

JUDGE GIBSON: Okay. That would be great.
Let me just say, though, that just so wé’re clear on
the recérd, Mr. Eye’s statement waslprobably correct
then, that the data that was available to him, to
which he was referring in the DEIS was based on ERCOT
numbers that went to 2014, that the Staff had then
taken and projected forward into 2019 and 2024. Is
that a fair assessment?

MR. SPENCER: That’s my understanding. VI

can check on that.
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JUDGE GIBSON: . Okay. - So -- and there may

be nothing wrong, certainly, with the  Staff’s

7projection of that data. Tt’s just that it didn’'t’

actually come -- Waén’t apparently one that -ERCOT

“made. It was one that the Staff extrapolated from

what ERCOTIhadldoné.
| MR. ERANTZ{ And, againqni.ﬁhink thére are
othef'data that dodgo beygﬁd 2014( 2015 period..k
| JUDGE-GIBSONE ‘Do you know if‘those Other
ones are qulicly available, Mr.,Frantz?
MR. FRANTZ: Yes. These wouié be reports
on the NRC -- I'm sorry -- on the ﬁRCQT web page.
JUDGE GIBSON: Since we’'re on this, it
looks like someone may have fbund something for you
there, so --
MR, FRANTZ: We will find the cite.
JGDGE GIBSON: Féir enough. Fair enough.
Okay. Go on;to your third point. I'm sorry.
MR. FRANTZ: The thi;d point is that the
ERCOT studies and the draft EIS do account for a
demand-side management. I would refer the Board here
to page 8-24 of the draft EIS, lines 20 throuéh 27,
which states that ERCOT accounts for demand-side
management to programs that reduce demand by about 15

to 20 percent, and those are accounted for in the
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- 'ERCOT reserve margin forecasts, and-also in thé NRC. -

forecasts.

JUDGE GIBSON: Hold on-just one second.

Let’'s see if we can get Mr. Spencer to confirm those,

what'. you just said, because it does seem to be a

- little confusing. .

MR. 'SPENCER: -Cpﬁld you repeat 'the:f
statehent? | |

MR. FRANTZ:  I'm jﬁsﬁ‘;rying to paraphrase
from the lines 20 through 27 on page 8-24. It Says,
"The'Staﬁé of Texas has funded.an ambitious demaﬁd—
side managemént pfogram that is designed to redﬁce,
electricity by 15 to 20 percent. This program is
included iﬁ the ERCOT forecast and is part of,ﬁhe 2009
calculation of need for power, a need for new
generating stations."

MR. SPENCER: Yes. That’s true. aAand,
Your Honqr, I may be mistaken on the 2019 and 2024.
I'11 have to check into that, Your Honor.

JUDGE GIBSON: Okay.

MR. SPENCER: I see a table that indicates
that one of the ERCOT sources does give the data that
we used through 2019 and 2024.

JUDGE GIBSON: Okay. So you’‘re going to

find out for us where that number came from in the
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2019 and 2024 numbers, whether those were NRC Staff-

extrapolations of ERCOT data,'or whether those were

agtually numberé that were supplied'to‘yoq;by ERCQT. 
Ié_thatnfair?’ |

MR. SPENCER: 4Yes;“ And it may.be'after

the oral argument.. Is thétf4;-‘ | | -

| -JUDGE GIBSON: That*s fine. I'm not -~
ng‘don’t have té gb through‘hell to try to fipd théﬁé
féf us, but if you cbuld provide all of us with an
explanation for ﬁhat, I think it would‘bé useful,
bécausé obviously, you know, Mr. Eye found stuff'thét
he théught.was, you knbw,'reliabie through -- what? .--- -
2014. I shouid say that ERCOT had said they would do
through 2014ﬁ and, you know, he’s not --

He, at least,.appears'not to have seen
this other data, and perhaps he sbould have‘seen the
other data, but we juét don’t’know that; .And if ydu
could -- you know, if we could get‘that data to him,
I think, and to all of us, I think it would be usefﬁl.

MR. SPENCER: Okay.

JUDGE QIBSON:‘ Okay . Now we've
interrupted you about five times, Mr. Frantz. I think
you were on point number 3, which had to do with
the --

. MR. FRANTZ: Yes.
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JUDGE GIBSON: Yeé:’ -~ the demand}éide,'

management. |
MR. FRANTZ: . Yes. Ahd;Mri Eyé_hasls£é£éa :

that there are a lot of deméndésidé- managémgnt '

prbg;ams out there, ~ but if you’'ll look at thé :

cohtenﬁion, a lot of whét he'rgfefehées aré_pfopdSéd
ruies,-are proposed legislation, againJ mattérs whiéh
aréfndt definitive and not éettled-at thiS'poiht in
time, and he;s aéking the NRC to speculate aswto the-
final -outcome of these prépoSed pieces of Iégisléﬁion_
andﬁproposed”ruies.

And looking atvthe -- for éxémpie, thé
decision in the'Béllefohte COL case, it’'s véry clear

that when looking at NRC need-for-power evaluations,

you can't criticize those based upon proposed rules or

proposed 1legislation. You need something more
definitivé} aﬁd ERCOT ogviously itself is noét lodkiﬁg_
at these prqposed_fules and factoring‘in its own need-
fof—power evaluation. SQ both Iegally under NEPA and
practically, these types of proposed rules and
proposed legislation or possible programs just simply
do not need to be considered.

JUDGE GIBSON: OQOkay. Just to make sure I
understand, the demand-side management number‘éf 15 to

20 percent you mentioned --
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. MR. FRANTZ: Uh-huh.

JUDGE GIBSON: -- is from the draft EIS.

- Is that correct?

MR. FRANTZ: That's correct.
JUDGE GIBSON: And that was based on

information that the Staff calcﬁlated, or was that’-

-based oﬁ information that ERCOT supplied? - Do you-

know?

'MR. SPENCER: - Your Honor, Ij'should
probably answer thaf question by explaining how thé
Staff approaches --
 JUDGE GIBSON: Please, please do, Mr.
MR. " SPENCER: - a 'need—for—bower
assessment.

JUDGE GIBSON: Thank you.

MR. SPENCER: When there’s an independent

body such as ERCOT that performs need-for-power

~analyses for a region, the NRC, according to its

guidance, relies upon that analysis if it finds that
it's, one,' systematic; two, comprehensive; three,
subject ‘to confirmation; and, four, reéponsive to
forecast uncertainty.

So we do an‘evalﬁation_of the process that

ERCOT uses to come up with these numbers, rather than
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tfying to.redo all of it qursglves.‘;Ana in-our bEIS,
wé‘éctualiy went'§hfougH those fouf féétorsgbéna we
ekplained IWhy.mwe‘.found 'thati.ﬁheiiERCdT pfd¢éss'

SdtiSfied.éli»four of those factors. FQtvthat reason, -

"~ we found the ERCOT procéss reliable, and therefore, we

‘féiiedﬁupon the ERCOT'data in doing thé}ﬁeed—for—power,~,~

anélysis‘for éTP.

V_JUDGE GiBSON; Okay. And;I take it it is
yéuf posi&ioﬁ as well fhaﬁ ;he Beiléfonte deéision
basically says what the NRC .staff should be evaluating
is‘whaf is réquiréd’ana not what‘mighg»;—-what is 1in
some proposed rule with respect ‘to dehand—side
maﬁagément?

MR. SPENCER: Well, we read the --
JUDGE GIBSON: And -- Iﬁnvéorry. .Go

ahead.

MR. SPENCER: We read the NEPA case law

generally as focusing on anticipated not speculative

effects. We read the NRC case law that we cited in
ouf own answer to the contentions that there’s nothing
wrong with having a conservative analysis, because if
your analyéis is -- 1f you have too much power, if you
have more power than you need, you may have unneeded
power.‘.If yvou have less power than you need, that’s

a much more serious problem.
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We . thihkf thgt the ERCOT process -is.

reasohable. ~We think it’'s perfeétly_—> relying upon

‘that process iS‘perfeCtly'coﬁsiStehtﬁwith NEPX, andawe_

i

would not rely'upon,proposed rules‘or‘legislation thqt

. may or may not come to fruition.

JUDGE GIBSON: Okay. Fair enough. Okay.

" Now,;i,donft know if you had"anything'else you wanted

to say about demand—side_managemenﬁ,'but you can go to

MR. FRANTZ: Yés. There are just a couple

‘references here T can provide on ERCOT's leads that go

out to 2024. For example, there’'s an ERCOT 2007

planning and hourly peak demand and‘énergy forecasﬁ
document on page 20 that goes out there. There's
another  one, “ERCOT‘ 2008 planning‘ and hourly peak
demand and energy forecast, page 12, that goes out
that fa?.

These are -- have been.compiled.by the NRC
staff in a document and have been,'I think, disclosed
as part of their hearing file index. The ADAMS number

is ML100600754. And I believe there are others. I

‘just -- this is just my very initial review of these

documents.
JUDGE GIBSON: Okay. And while you don’t

know, because you weren'’'t sitting there while the
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Staff',made their»;céléulations, it would bezﬂydur

] aésumppion that those, along with perhaps others, .

”fforméd.the basis for -thé Staff’s projection?

MR. FRANTZ: I assume so. Yes.

JUDGE GIBSON: .Okay. But Mr. Spencer will

get us an answer when.he,can, but YOu don’t have to do

it todayz QOkay?

MR . SPENCER: Iﬂll try to do it as soon as
i can. | - |
JUDGE GIBSON: I know you will. Okéy;
Wéré those'yourlpoints§

MR. FRANTZ: Those are my major points.
Yes.

JUDGE GIBSON: Okay. Good. Now, Mr. Eye,
is there anything eise yeu wanted to say on that
before we turn to --

MR. EYE: Yés, sir.

JUDGE GIBSON: Piease.

MR. EYE: ERCOT does not take into
account, for example, one parameter that we have
emphasized, and that is the building code upgrades, if
you will, -that will have a substantial effect on
pushing demand down. I think that we referenced those

in several places, but in particular, I think Mr.

Power references those in his report. ‘And it’s our
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understanding that: ERCOT does not ‘roll those into.

their projections.

JUDGE GIBSON: Okay. Before YOu go to . -

. your next point, with respect to the bﬁilding code, is’

this something that is a mandate by a federal or state

»agency?

MR. EYE: . State.

J_UDGE GIBSON: Tt's a mandate by the State
of Texas. ) |
MR. EYE: It’s an adoptedAbuildinglCo&e.
JUDGE GIBSON: Through an adopted.building'
codé, and that Ehose,bﬁilding,codes,'in tufn, will
effeétuate demandjside reductions?

MR. EYE: Yés, sir.

JUDGE ARNOLD: Let me ask on that. Does
it require going back.to currently existing buildings
and reinsulating them and all that; or does it just
apply tolnéw buildings?

“MR. EYE: I believe ip applies to new
buildings, but I think ghat there is some language in
that code, if I recall, where essentially if you go in
and do a major gutting of a building and you redo it
more or less as if it were going to be a new building,
then you have to dd it per the code.

JUDGE ARNOLD: So it’s biggest effect
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g;isn’t going'to be reducing demand, but contfolling*the g

increase in. demand.

MR. EYE: It will have that effect. VYes. =

. But. to the extent that it also then goes back and

picks up existing structures, then you would have some-

effect on actually redﬁcing the demand. As far as'I

~know, - ﬁhqse'—4 that bréakout; as far as ~how to

attribute or allocate present_bdildings;being rehabbed
and upgraded compared to new construction, T don’t m
know that that differentiation has been made.

MR . FRANTZ: The contention states that ~

by, say, 2023, that building code might reduce demand.

by approximateiy 2,000 megawatts, but as the Staff
points out in the DEIS, by_appréximatély the same time
frame, 2024, there’s goingvto be a neéd for 10,000
megawatts of baseload power, so even if you credit
this additional 2,000, there’s still a need for 8,000
megawatts, so more than enough need to support éouth
Texas.

JUDGE GIBSON: - Okay.

MR. EYE: May I address that?

JUDGE GIBSON: Yes/ you can, but hold dn.

MR. EYE: All right.

JUDGE GIBSON: Let me ask the Staff. Did

yvou all consider a building code change that
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apparently the State'of.Texas.has,efféctuatéd‘t© whichz

Mr. Eye just made referénce?

MR. SPENCER:  Your Honor, we did not. '

consider this -- specifically ¢onéider'this buildihg“

code change'in the DEIS need fdr.powérg‘

JUDGE GIBSON: So you don’t -- you

personaliy wouldn’t know one way or another whether'

" you should have or shouldn’t have. It’s just this is

‘basically the first time you’ve heard it. -Is that a

fair statement?

MR. SPENCER: Well --

JUDGE GIBSON: It's okay if you havé; _i 
mean -- |

MR. SPENCER: Well, I've ceftainly heard
it through the -- you know, withinjnemberé éf_ﬁhe
Staff, I'm not sﬁre, you know, when was the first time

someone on the staff first learned of thié building

code.

_JUDGE GIBSON: Okay.

MR. SPENCER: So I can’‘t -- so it‘s hard
for me to answer that.

JUDGE GIBSON:  Well, it"Qas‘ a draft
environmental  impact statement, and certainly, you
know, 1f this i1is something that needs to be

considered, you can sure address that.
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MR. SPENCER: Well, the:Intervenors have:

- submitted these contentions as  comments on the draft

~environmental impact- statement.

JUDGE GIBSON: Okay. Great, great. Okay.
MR. SPENCER: - But I would like 'to

reiterate the point we made in our  answer, -that the

“issue‘ié~that the Intérvenors'héve tried<to“fely dpon

~ some number from a 2007 report, which was issued

before the 2009"building' code 'aS'.projeCting some

decrease 1n power demand in 2023, but tﬁat doesn’t

really address the core of our conclusion, ‘which was

with respect to the’ need for baseload power in the

2014 to 2019 time frame.
JUDGE GIBSON: I appreciate what you're
saying, that, vyou khow, it would certainly not

diminish the fact there would stiil be a large need

for power, even if you adopted this building:code. My

only question was just whether you had addressed it or

not, and it éounds liké it wasn’t, so okay."
Now you can respénd, Mr. Eye. I'm sorry.
MR. EYE: Thank you. .No one thing, either
in terms of generating capacity or demand—side
manageﬁent, is going to addrésé the‘entire scope of
issueé that need to be dealt with to meet demaﬁdi

It's doing it one pilece at a time or, you know, not
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necessarily at a time} but doingjiﬁ:in ééveral pieces3'
The Building code ié one aspectiof‘it..

"2,0QO‘megawatts ié'%iféﬁaliy’the'—%'ybu'

know, that’s a plant and a half ofVSoutﬁ Texas more of

‘less.  But, again, I want to emphasizé that no one

piece shoﬁld‘be considered to be.the anéwefg because .
it’%<h§t.-'1 don’t‘think:we've priedjto ad&énbe our
conﬁegtiong'én.that basis.

| rwhat wé’ve ztried. to do ‘is essentially
rework the table.in the DEIS that lists-out_théir
demand and their éapacit?‘~— or their genérating
Céﬁacity nﬁmbers, and modify those with numbers.that
we think are more realistic, that 5re more reasonable,
more likely, and in that‘regérd, thé_dumuiativé effect
of those, both in terms of the demand-side management

piéce and in the additional capacity piece, that's

where combined, it gives you the result that we

believe callé into question the conclusion‘that there
is a need for Units 3 and 4.

JUDGE GIBSON; Fair enough.

MR. EYE: And maybé that’'s self-evident,

but I wanted to make sure the record was clear on

" that.

JUDGE GIBSON: That's fine.

' MR. SPENCER:  Your Honor, I want to
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clar'ify one ‘thing on the b.uii'ding code.
JUDGE. GIBSON: Please. - Yes.

MR.»SPENCER: vLooking at_éur answer,; I had

‘somethiﬁg in the back of my mind, and I checked, and

: the:—f _probably the biggest reason ~why we didn’t

conSidér the‘building code under DEIS‘is that the rule .

that‘réquires this code didn/t comé into -- wasn‘t a

- final. rule until June of this year, which was a

iittle:—— ‘almost fhree months after the DEIS was
published, so --

JUDGE GIBSON: Sure.

MR. SPENCER: -- it was dnly -- I'm not
even_-sure -- I'm not sure whether it was even a
propésed rule at ﬁhe time --

.;:.TUDGE GIBSON: Sure.

MR. SPENCER: -- we published the DEIS.

One point I would like to make that’s kind
of general to all of these, you know, need—for—péwer

discussions is that we’'re trying to make an analysis

" in order to inform our NEPA decision-making, and the

analysis has to be made at some point in time. And
things are going to change all ﬁhe time, and so
there’s always going to be some new thing that comes
out.

And even if one of these contentions were -
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- admitted and you»litigatéd that; as soon .as you finish " -

litigating that and held a hearing, you’d have a new

,analysis7or some'new factor. . So_from our perspective; . .-

the key question is: Is this-—— does this newafj

information really call into question in a fundamental "

way our needffor—power analysis?
 JUDGE GIBSON: Uh-huh.

MR. SPENCER: And we don’t think that

JUDGE GIBSON: _Okay. ?air enough; 'Allb
right. Do you have anything elSe'f— | '

JUDGE ~ CHARBENEAU: Just a little
clarifi@ation., Looking af the contentionl iﬁjtalks
about.a building code ha&iné the pdteptial to feduce
peak -demand by about 2;300 megawatts. Can. you
translate the reduction in peak demand to a reduction
in baseload fequirement?- Can I read that té say,
2,000 megawatt reduction in baseload?

MR. EYE: I don't know the answer to that.
I can try to find out, but I don’t know the answer to
that. Conceptually, to the extent that -- and, again,
if we just think about this in soft of a common-sense
way, if one builds a building that is appreciably more
energy-efficient, it will ha&e an effect not only in
terms of the days when it’s 105 degrees, but it’'s
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' going=tb'have an effécﬁ when —- you;know,ubﬁ;moré' %1"Uw

_moderaté temperatufe’days as well.

So, again, juStAapplyingﬁthatusoftfbf'

reasoning to it, one could project  some diminished

"Eaééioad demand as well. Thevalloéatioﬁ'of it, . Judge

Charbeneau, I cannot:sit-héfe and in good faitthive

you a bféak;ouﬁ bn'that:,

JUDGE GIBSON: Judge Arnold.
~ JUDGE ARNOLD: Okayf  T'm going. to go into

greater depth inﬁo something that Judge Gibson»Was

' talking about or asked about. At this point of the

process, there’s three ways to get a contention in.

NoW; one of theﬁ is 10 CFR 2.309(c) for non-timely

‘contentions, but I‘ve gotten the impression that you

consider this éontention. to be timely. Is that
Cofrect?

MR. EYE: Under the scheduling order, that
was our evaluation of it.

JUDGE ARNOLD: There are two ways in which
to get a timely anﬁention in, both covered by 10 CFR
2.309(f)(2). ine of them is, in relevant part, "The
petitioner may file newvcontentions if there are data
or conclusions in the NRC draft environmental impact
Statement that differ significantly from the data or

conclusions in the Applicant’s documents."
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, Aﬁd the;bthér‘WaY;ié ai$o (f>(22- It

alloWS' for timely new cqntengioﬁs ’bé§ed.vOn ﬁeQ

infofﬁation‘nthatA'ig maférially different .than
inféfma;ioﬁ:?re&iéuéiyAaQailabIe.

T would - like to go . through these (a)

‘through (h). and have you tell mé,whethér it’s based on

a differencé:between'the draft EIS and the ER, or

'whether it’s based on new information, and if you .

céﬁld then idéntify' the particularé of what is.
differeht(or;new. So starting with (a) --

: Mﬁ. EYE;;.(é), reélly»thefé’s two éspects
of (a). I take that back. That deals with
esséntialiy'the stimulus fund money, and as we point
out in our response,>this origihal -- in our original

contentions, we advanced a contention that was similar

Ato this butlthat did not have the actual anticipated

reductidns that would be expected.

Those quantifications were fairly recent,
and let'me,pull the -- - /it’'s in the Power report,
but -- additionally, the specification on the San
Antonio, tﬁe CEP reduction of 44.7 megawatts, again
that’s cited in the Power report, and»if I can have
just a moment, I wiil pull that.

(b) -- if we can go back to (a) when we

find that, if that‘s all right with you, Your Honor.
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JUDGEiARNOLDEﬂ Okayaff““.
MR. EYE: (b) comes from the May 2010
JUDGE ARNOLD: Now, how.-- okay. So this

is'based on new information, not a difference between

'-;he draftrEIS and_ﬁhe ER. Correct?

MR. EYE: That's correct. Yes."(b) isg.

A:Tﬁat’s_correct} It was based on the May 2010 ERCOT.

JUDGE ARNOLD: Now, in what way does the

May 2010 ERCOT report differ in a.-- is it materially

different from information previously available?

MR. EYE; Yés, sir, it is.

JUDGE ARNOLD: In what way?

MR. EYE: Well, 1it’'s a 2.2 percent
reduction in demand, and, again, if you go‘back and
take a look at historical projectibns for demand,
utility‘planners routinely and habitually figured 3
percent .per year in demand increase. Well/ not only
did it not go up 3 percent. It was feduced 2.2.
Again, a 5.2 percent swing. That’s -- at least in our
estimatioﬁ, Your Honor, that’s material. 1That’s a
material difference. In fact, arguably, it’'s a
historical -- historically significant fmaterial
difference in terms of tamping down demand or reducing
demand.
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YoutVHondrvaI was just clarifying. 'vaWe‘q

" go backvtd 1, i:can givé you that.

JUDGE. ARNOLD: Uh-huh.
MR. EYE: The 44.7 megawatt reduction came

from thévApril 26,-2010, CPS/Nexant measurement and -

-verification report.

JUDGE ARNOLD: Okayfj

MR. EYE: (é) is, I believe, also
attfibutabie-to‘tﬁe May-201d ERCOT report.

| JUDGE ARNOLD: and the relevant new
information isfﬂhé'793 megawatts?

MR. EYE: Yes, sir. And the anticipated
increase of another 115. I believe that'’s aléo'new
data.

(d),.I need to check for sure, but my
recollection is that also was derived from the May
2010 ERCOT report.. Yes? it was.

Likewise with (e), I believe it's a May
2010 ERCOT origin. |

(f), (f) is one of those that was just
alluded to by, I believe, Staff counsel. It may have
also been the Applicant. This refers to a proposal
that i1is advancing through the Texas PUC, and again I
think it was -- we included that as an indicator of

trends that are being evidenced in public policy-
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making_'to emphasize renewable capacity and vﬁhé

" increases related thereto.

T will concede the point. that it is not

~yet in  effect,. that the best I can say is _iti is

advancinélﬁhréﬁghAthé'regulatqry @rocess. ‘We expe?t
that.iﬁ-will become fiﬁél at some point,_aﬁ'which.time-
I'supppseiit may»yield:yet another_é@ntentiqﬁ er'you;;
consideration.
- (g)‘ -=
- JUDGE ~ ARNOLD: ‘ That"s thé» energy
conser&ation-codé. .When wééithat éddptedé
~MR. EYE: The adopt'ion of it, I believe,

was -- 1t was published on May 1 of 2010, and I'm
going to take a bit of a leap here and presumefﬁhat
publicaﬁion gave the world notice that it was then in
effect. I don’t believe that it -- the publication‘of
it, I believe, is what puts the world on notice that
they have to live with it at that point.

JUDGE ARNOLD: Okay.

MR. EYE: (h), the ConocoPhillips/General
Compression announcement was -- dnd, Judge Arnoid, I
don’t have the exact day. It was in April of this
vear, and I can -- April 14 of this year.

JUDGE ARNOLD: Okay. Thank vyou.

MR. EYE: You're welcome.
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JUDGE ARNOLD: And you-just-heard the list

‘of the specific items. Do you want to go through each

one. of them-and just.tell me_what you fhink,bf them?

MR, FR_AN-TZ; Yes. T'd be happy to _do so,
éﬁd: pérhaés té sﬁaft back latf the begihniﬁgj"thg“
language of 2.309(£) (2), and the firét_éiiterion is
there has to be a significant'differenCQ betWeén'the
daté-inclusions_;n the DEIS and the environmént&l
report, to be ablé .tq'raise f; contentioﬁ ‘without
anything further. | |

“And we don/t believe there-ié‘a maperial
difference between the conclusions and data in the
environmental report and the DEIS. Both of them -

conclude that there’'s a need for powei' for South

.Texas. Both of them are based upon ERCOT reports.

The Staff’'s report is more recent than ours, because
we submitted ours back in 2007 time frame. Theirs is
more recent. If has more recent ERCOT data in it, but
otherwise, they're based upon ERCOT’s information.

JUDGE ARNOLD: But as Mr. Eye has just
gone through, he’s identified new information, so that
comes under --

MR. FRANTZ: Yes.

JUDGE ARNOLD: -- the différent part.

MR. FRANTZ: Yes. And that comes under
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the three criteria'thén in?(f)(Z);‘ The.first one is

whether they’'re timely. The secohd one 'is whether

there’'s a material difference and whether . it was

- previously available in other forms, and we believe in’,

géneral that this information was previously available -
in some form.

Maybe_thé document - that he’s quoted was .-

‘not available, but similar information was available

pre&iogsly, aﬁd'I’d be hapbtho 90;§hrqggh thesé'one{ﬁ
by’one. Lookiﬁg at béses (a), one éf thé things they . -
reference is a savings of approximately 44'megéwatts

in- the San Amtonio area, but their original

contention -- I think it waSAContention 26 -- also-
raised the prospects of around a 40—megawatt saVingsv

so this information that they cite; even thoﬁgh.it may
be new, is not .really materially different from what
information was previously available and what they
previously cited in their originél Contention 26.

The contention or bases (b) involves the

May 2010 update by ERCOT. As we’'ve discussed
previously, that information obviously -- it’s a new
document, but it’s not -- again, not materially

different from what we have seen previously coming out
of ERCOT and which is cited by the draft EIS. As we

discussed, that May update actually shows a lower
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_reserve margin in the time frame of interest, in the

vear 2014 time frame, for example.
Because it shows a lower reserve margin, .

it7indiéétes a‘greater needgfdr power. ‘So ﬁoﬁlonlyf~

“isn‘'t is materially 'differeht; it actuallj"help§'

éupport bur case 6n-ﬁhe need fér»£ﬁé powér.

Tﬁat;s alsQ.trug; of course, théh}féx.(c);*
whi;h is again based upén'the ERCOT updaté, ana‘theq"
b§ the way; also on (c){ii think thé»Staff has:p§inted 
out quite correctly that the dféft EIS actually bounds
the iﬁfofméﬁion in (c); (c) cléims ﬁhaﬁ wind}glégiﬁg:
to «incrgase. from 'approﬁimately- 708 ,megawatpé to
apprdximéteiy a_li;tle bit over ‘900 megéwatts. But
the Stafﬁ’s DEIS'assuméS'that there’s wind capaéity of -
more than that. So, again,~there’s.nothing‘mater;ally
different‘ herer between what the Inter&enbrs are
arguing and what’s in.£he draft EIS.

(d) and (e) are.also based upon the ERCOT
ﬁpdate in May.l Again we have discussed that, but I’'d
also like to add on (e). | They’'ve argued that we
should account for planned_ ﬁnits in the
interconnection study phase. They cite approximately
30,000 megawatts that are in this category.

ERCOT recognizes these but does not

account for that in their reserve margin. They only
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~account - for . plants - which. actually -have - signed-
" interconnection agreements, because, again, plants

. which aré only in ,the‘:study> phése are somewhat

épeculatiﬁe, so,tht the I'm sorr? are esSentially
doing-in. (e)' is attacking the ERCOT methodology.

They're asking the NRC to substitute its

"judgment for ERCOT. ERCOT is aséigned by state law

for doing these typeés of analysis and for ensuring

reliable poWer; and the Intervenors, I don’'t believe,

have ' shown any fundamental error in thé, ERCOT

approach.i-They“have a different approach they’'d like
to take, bﬁt they’have‘not sHown-any‘fundamentql
error, especially in lightvof the faét that, again,
ERCOT is assignéavby law for ensuring'reliable.sefvice
in the ERCOT area:

.And as indicated by the appeal board in
the Duke Power case for Catawba at ALAB-355, 4 NRC at
page 410, you really can’'t cite these kinds of Sites
for being somewhat conservative in their approach for

looking at'need‘for power, given the fact that if

they’'re wrong, while there might be a little bit of

excess capacity out there, but if it turns out to be
a greater need than what they’ve estimated, then there
could be blackouts. And so by nature, these analysis

by state agencies are conservative, and they’re
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~entitled to some defgrence-by'thgnNRCf -

JUDGE ARNOLD: Let me ask a little bit

more about the 31,757 megawatts. Those .- are planté

'that'atéfih thevplanﬁiﬁg stage:QrAhgvé beén;proposed'

or. --

. kMRi FRANTZf'.They/rQ proposed plants, and. .

they have to go throﬁgh a planning process‘where'they'

‘1ook at, if it were actualiy'built'and operated, what

woﬁid’be the‘impéct on the transmission grid.

JUDGE ARﬁOLD: Okay . ~And.——

MR. FRANTZ : And‘qntil’that’s done and
untii they've actually signed an agreement, theniERCOTf
does not consider those in ~ the reserye:'margin
célcuiaﬁion; |

JUDGE ARNOLD: Okay. Are any of these
actually in ;he construction phase?

MR. FRANTZ: I don‘t believe so, but I
couldn’t say for certain.

JUDGE ARNOLD: And this includes every
form of power production that might be considered in
Texas, some wind, some solar, some coal, some natural
gas. Any nuclear?

MR. FRANTZ: Our plant, for example. Yes.

JUDGE ARNOLD: Uh-huh. Okay. Well, on to
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MR.  FRANTZ: On (f), this is. a

nonrenewable mandate'f—-non—wind—renewable mandate.

~ I believe that that i5'6nly a propdsed7straw¥man rule.f

it/s-nottactually been issued. Therefore, again,

under the decision in the Bellefonte COL case, thére’sl

rno-requirement'under NEPA:to give any consideration to

7 .this kind of proposed?straw—man'rule;

(g) talks about the building éodep and -

again, I think we’'ve discuSsed that in the past. The

projected savings from.that building code are far less

. than the prdjected need, even including South Texas in

that mix.
And then (h) is the ConocoPhillips plant,

and I think, again, we’ve discussed that, where that’s

 simply a pilot plant. It doesn‘t have an

interconnection agreement. It’s not considered by
ERCOT at this stage, and furthermore,Ait’s not even
clear that it’s going to be baseloaa. It may be
baseload; it may be peaking. And ConocoPhillips has
ndt decided that yet, based upon the information we
have in the record.

JUDGE ARNOLD: Okay. Thank you very much.

MR. EYE: I'm sorry. I want to address
something, and I'm going to ask the panel to take

gy

administrative notice of part of the discussion that
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we advanced in the’Comanéhe Peak docket.
There’s an attachment to an exhibit' in

that docket from the ConocoPhillips/COmpreséion,4—

_ Genéral Compression project. It references the preSs

réléése-ﬁhqt théy did when théy’énhounced.thié, and.i;
talksvabout'baseload caéééity. ~AndiI Can.proVide that
to the panel, bﬁg'just ﬁor our purposes in.sgrt of the
short run here, I want to interject that, beéaﬁsé‘thé

whole point --

If you ‘take a .look at thefmGeneral
Cbmpressioﬂ 1itera§ure about this,htheir whole point
is to provide baseload‘capacityi That’é ﬁheir reason
for being, and if you take -- that is a bart of the
Comanche Peak doéket,.and I don’t have it in front of
me at this nwmént, but I can provide that to the
panel, and the press release explicitly calls out
baseload.

MR. FRANTZ : -Mr..Power actually quotes
that on pages 6 and 7 of his comments which are in
this docket here in Squth Texas, and let me just
repeat what he says on the top of page 7 of his
comments, and this is, "The project shaves power from
the wind farms, so that it arrives to the customer

five days a week for eight hours (peaking), five to

seven days a week for 16 hours (intermediate), or
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seven days a week for 24 hours (baSelba&)} or any
other demand curve that the customer may provide."

So giveﬁ their own quotati@n here, this

might be baseload, it might be pedking, it might be

intermediate.
MR. EYE: Well, what it says. is that the
case 1s a -really good way to do load—followingf'

That's what that says. It doés not say that it’'s

vekcluded_from the possibility of being baseload. And,

again, I'd referenée the Compression‘Eﬁgineerihg --
GéneralVCompression literature that explicitly-calls
this out as baseload, and as I say, that’'s really
their objective here is to provide baseload.

Now, can 1t do other, intermediate and

peaking? Sure, because it’'s got locad-following
characteristics that are amenable to that. But
they’ve not said that this is -- there’s no inférence

even tﬁat this is‘not.intended to be a baseload
facility. fhat’s really where they see their niche.
JUDGE ARNOLD: Okay. I'm done.
JUDGE GIBSON: Judge Charbeneau?
JUDGE CHARBENEAU: No.

JUDGE GIBSON: Okay. Let’s turn to DEIS

-JUDGE ARNOLD: Let me just make a note
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fthat“IVm:gQing,to ask a similar question: on all of « *

thesé contentions.
JUDGE  GIBSON: Okay. . - 'Did you -need -

something, Mr. Eye? Do we need to take a break now;

and then -- let’s do that.. <Let’s take a ten-minute
break, and then. we’ll . start up . ‘Be ‘back in ten
‘minutes.

(Whereupon, a short recess was takeh.)
JUDGE GIBSON: Mr. Eye --
MR. EYE: Yes, sir.

JUDGE GIBSON: -- you -- with respect to

'your environmental DEIS Contention 2 on global

warmihg, oné of the documents in which you rely is the
April 2010 EPA report, entitled, Climate Change
Indicators in the United States. Correct?

MR. EYE: Yes, sir.

JUDGE GIBSON: Mr. Frantz, you suggest
that this is not new data, and therefore, we should
not treat it as new information. Is that cérrect?

MR. FRANTZ: That’'s correct.

JUDGE GIBSON: What 1is your basis for
saying that this is not new data-?

MR. FRANTZ: The EPA report obviously is
new, but the information that is the basis for the EPA

report is the same information that is available for
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the draft EIS.’ The'ﬁnderlyingwinformation has been - -

available for many years. For examplé, the EPA report

Lcites a U.s. Globai_Climate Change reséarch prqgram -

repofﬁ which is a 2009 report, and thatfreport”s alsoi

the’baéié for the draft EIS. The EPA reportiis'notff:“'
materially different from the draft EIS, the .-

- ‘information in thefdraft EIS.

. JUDGE GIBst: You ‘know, whéa,I read;whatwl
yoa said, I .was taken baék‘td my days.Qhen i WaS'iﬁ,
your shdesj.representing parties:in enviroﬁmeﬁtal;andfﬂ
toxic tort iitigation, and,it always ——_it waa aiways‘
a really big deal when EPA would come out With a
report and put its imprimatur on information. i‘know'
that it vwas always a -signifiaant‘ issue in that
litigation that I would be handlipg.

And although a lot of the data may have
come from disparate sources around, once EPA actuaily
compiled it and, like I said, put its imprimatur on .
the data, then it was a Significant event. Do you
think that this is not a significant event?

MR. EYE: The Intervenors cite the fact
that this report has indicators now of global warming,
and that’s the big piece of information in that’

report. But the fact that it has new indicators that

didn’'t previously exist is neither here nor there for.
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‘the purposes ‘of this contentionﬁ-'

What we’'re dealing with here are; What'is

the actual climate change, . not what indicators‘Shbuld,

bé.uéed.to measuré climaté%changeL7‘So_i'm»basing my
ahélysis'on what they’ye éléimed ﬁo:be_théJimport-of'.
that repért, and.théy madé theée indiéators;

| »AJUDGE GIBSONA:I " Okay .

MR. FRANTZ: i'ﬁight add in any caSéjtﬁaﬁ
even if yoﬁ.take ﬁhié as a big deal {f and I'm not
éoihg‘to‘d;sagree-With yéﬁ;’Judge Gibsoh) that thé --

JUDGE GIBSON: - Well, YOu'certainly can,
MfF'Frantz. 'You~d0n’t seem ‘to feelvconstrained most
of the time, so -

MR. FRANTZ: I‘donft want to inAthis-casé,

and I don’t think I need to in this case, primarily

because they’'re citing this report, not for the

iﬁpacts of South‘Texas but for the worldwide impacts
of global climate_chahgé,;and they have not.really
disbuted the-impacts from South Texas, and that'’'s what
WQ're here to discuss.

JUDGE GIBSON: I agree; I agree. 1In that
regard, Mr. Eye, if we were to assume that this is a
new developmént that would justify our consideration
éf it as some new information on which you might base

a new cohtention, I want to focus on what Mr. Frantz
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- just suggests, and. that is: Whatfisﬁit'abou;‘this ~~

that;is_of,signifiéance?
vFirst, South Téxas has suggested that its

cohtribution,oﬁ gréenhouse‘gaSesiis essentially a spit

in‘thé ocean, or whatever it would be in the air, and-

it’s so small ‘that it would not have a ‘material

. bearing on global wafming. ‘And the Staff, at bages‘ZB

td.28; in fact;.réiied~on the EPAArépb:p that -- and
saié that.thefe‘s no diépute between.yéu and the draft
environmentéI impact statemeﬁt orl thisvpoiﬁtf So
who;s righﬁ?

MR.,EYE: Well, let me address the second

pOint first, that 1is, the Staff’s characterization

that there’s no difference. The difference is that
thevInterveﬁors contend that every contribution to
greenhouse gas increases now mékes a difﬁérence. We
don’ﬁ have any more luxury time +to deal with
greenhouse gasés. _This is it, and everything that
contributes té it brings us closer to that time when
there will be, if we haven’t reached it already, when
theré will be essentially irreversible and
irretrievable changes.

So there 1is a difference, and it’'s

measured perhaps in small increments, but when you are

'dealiﬁg with'tight margins to begin with in terms of
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"how much ‘margin wé'haVe,to deal with befbfe-;hesefl

kinds of catastrophic changes phat the climate change -

" indicators report discusses, -every = source of

"greenhouse gases makes a difference.

‘JUDGE GIBSON: Okay. .

MR. EYE: So that’s the distinction that.

° I would draw between -- or the reéponse I would make

" to. the Staff’s;characteriZation. .And in some‘ways4'I

think that is pertinent to the Applicant’s position as

~well, to the extent that they take the position that,
‘'well, when you put this into the context of the entire

.globé, gee, STP 3 and 4, not even really worth dealing

with. Again, tightvmargins require tight kinds of
considerations.

The other piece of this is that there’s
also some dispute here about how to count these
cpntributions from STP 3 and 4. There seems to have
been some variance in the.documents about whether to
adopt the greenhouse gas impacts from just the
operation of Units 3 and 4, or whether it’'s fair to
roll in all 13 or 14 steps in UFC, uranium fuel cycle,
as each of which has some contribution to greenhouse
gas accumulations.

And there is some dispute out in the

literature, as we’ve pointed out, as to exactly how to
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count this as well, and these.are not necessarily well
~understood quantifications, but to the extent that we

‘do have at least one aﬁthdr; thé’SOVacool piece that

we’ve'cited{ that really was a literature review ahd

 did an average of what is Believed to be contributed

by the uranium fuel cycle to -greenhouse gases:.  To

~look at that and rahk order, it puts nuclear as

‘generating more greenhouse gases than, for example,

wind and solar, for»insﬁancelb

| This ggts back to the conside;at;on-of
altefnatives under NEPA.,,Toi£he extent that now we
have an EPA report ﬁhat says, we’;e rushing towa;d
major prleems caused by climate change and global
warming, and we have data to suggest that there are
ways to generate electricify; even meet baseioad, that
don’t contribute as much to the greenhouse gas
accumulations as nuclear, makes this a viable
contention, again assuming that it’s a briority to
advance_generation‘modes ﬁhat do not contribute to

greenhouse gas accumulations.

JUDGE GIBSON: Okay. Let’s turn to
cooling water. South Texas has asserted that both
the -- its environmental report and the Staff’'s draft

environmental impact statement conclude that there

will be sufficient cooling water for Units 3 and 4 to
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v‘;govﬁorward;‘vDanoﬁ dispute that?

MR. EYE: Well, we think we disputed that

in the original set of contentions, Your Honor, and I

think that was rejected by the panel. So that

particular question I would answer by saying, yes, but

'since you've. ruled on . it, it’s more Jjust for 'the -

record, rather than to support a particular argument
at this point.

© JUDGE GIBSON: Okay . In original.

Contention 11, you argued that the application'didvnot

adequately-consider>the impacts of global warming oﬁ‘
the plaﬁt operations, including WQter availability;
and I take it from the answer yQu’ve just given.me,
theﬁ, that there w;sﬁ’t really'anfthing'in the ensuing
54 days before you filed this application that gave
rise to new information that would form the basis for
asserting}that there would not be sufficient water
available.for Units 3 and 4. Is that corréct?

MR. EYE: Not during those 54 days.

JUDGE GIBSON: Okay. Thank you. Okay.

"Now, in -- let’s look at the salinity impacts. South

Texas has suggested that if saltwater were to intrude
into the Colorado River, the facility would be
p:otected from saltwater intrusion in three different
ways .
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1~Théy have said South:Texas'is_préhibited.:ﬂ

from drawing water from the.Colorado‘RiVer if that.

water exCeédS'a certain level of saiinityL Secondly,

they’ve said that LCRA, the .Lower Cbloradow River

Authority, 1is obligated to release water from its

upstream reservoirs to reduce the salinity. And it

says ‘that their equipment is made of'titanidm‘énd

- stainless steel, and sofis resistant to saltwater;

were it to intrﬁde.

Aﬁd, therefore, Sduth'Te#as is essentiaily-'
arguing it’s got a firéwall; there is ﬁo Easié for
this claim."HOW'dd'YOulfeSpond to that?

MR. EYE: Well, we were going off the .
DEIS, and I doﬁ’t Aréhember spééifically,' but the
composition of the components that would‘be saltwater
resistant, T believe, was, I believe part of the DCD,
if T remember correctly. »AndAto>the extent that it --
that the panel is satisfied that the DCD‘addresses
effects of increased salinity in that regard, then I
would concede that point.

JUDGE GIBSON: Okay. Well, fair enough.
I mean, I think that we really -- you know, I felt
like we were going back over some old ground, because
original Contention 11 essentially said that global

warming would impact plant operations because of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
- 1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10 ||

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

1171 -

:g~inereaeed-salinity7 and I think we kind;ofabeat'thisf;~'-

hQrse.

MR. E?E:~_Well,the original coﬁteﬁtioﬁ;e 
I don;t think we took it to the next step to S§yj and
there’sfeemponents &hét edula_be maééiﬁéré;vﬁiﬁéiébiéf

And. so I.think<it was just a further refinement of it,

~but I don’'t argue with your conclusion, Your Honor.

JUDGE GIBSON: And:thereie not enything in
the 54 days before you fiied this:cOﬁtention'ehét
would say, okay, well, we’Ve got Something'neWLOn'
which»to base this increased salinit?vissﬁe;e |

MRi‘EYE: The only thing thet would apply_
to that, Your Honor, was that ;he DEIS didn’t go ihto
the level of detail that would have revealed that, so
to the extent that we were --

JUDGE GIBSON: Okay.

MR. EYE: -- critical of what the DEIS

did, I think that’s a fair criticism. On the other

hand, to the extent that these guestions have been
adequately addressed, at 1least based upon the
representations made by the Applicant and depending
upon your Jjudgment about it, then apparently' the
question was answered.

JUDGE GIBSON: Okay. Fair enough.

MR. EYE: And thank you for helping me
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pronounce -that. For 'some reason, I vapor-lock:on . ‘=

that_:.

JUDGE GIBSON: Well, I’l1l try not to make

' you_Say-salinity again.

MR. EYE: Thank you. I appreciat'e "tha't*.
- JUDGE GIBSON: In your original Contention
11, you argued that the application did not'Aadequaté_‘l'y

consider how global warming would cause a s‘i'gni‘fiéan_t

" increase 1in cooling water'temp'eratur,e.‘ Now, 1is there

anything new in the last 54 days before you filed this

contention that gave rise to the ba-si's‘f‘or a claim

~that there was new information about global warming

that’wouldfadversely affect coéling water témpérature
fof Units 3 and 47

MR. EYE: Weil/ again, Your Honor, to the
extent that we were key‘ing off thé DEIS, I think
that’s the new event, if‘youlwill, that‘occurred
wit-hi‘n the time frame in qu'eStion. Of course, we
cited some of the units that.have had issues'with
cooling water, temperature spikes that made them
problematic in terms of how they were going to affect
operations. Something during that particular 54 days,
however, I think that other than keying off the DEIS,
the answer would be no.

JUDGE. GIBSON: Okay.
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JUDGE_ARNQLD: ’Didvthé 5Eis'diff§£ in daﬁé,

Or.conglusions;frém the enyifqnmén;a;-;epoft in this
aspéct? ”

MR. EYE: In terms of the 'impacts .on"

JUDGE- ARNOLD: Yes.

MR. EYE: It was essentially the same.

‘There may have béen some differences on the margin,

JudgeiArngld: but.I beliéve‘that, iﬂ,eSSence, they
were remarkably similar. | | 4

-JUDGEjARNOLns Uh-huh.

MR. EYE: I'm not sure  that the DEIS.
actually made a - quantification - of .anticipéted
increases in ambient that would, in turn, have an
increase -- br cause an increase in cooiing water. I

don’t believe the DEIS .went to that point.. And so

' perhaps out of a well-trod path, we characterized this

'as an omission. - -

JUDGE GIBSON: Mr. Eye, it sounds to me
like -- and I don‘t want to put words in your mouth,
but it sognds to me like although the new EPA report,
were ‘it to Dbeée deemed to be new information,
essentially addresses the same issues that we’'ve
already talked about, and we assumed, in disposing of

Contention 11 ultimately, that all of these issues and
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"assumed«essentially“the'same information, the same

conclusions that the EPA report came to, which is that

: 'there:woulafbe,gldbal:warming ahd’allftheSei¥%that it

would have affected these things, but South Texas has

éssentially:addreSSed all of the poténtial £mpacts‘ét

Again, T don’t want td put words in your,

mouth, but that’s what it sounds like to me.

:  MRg EYE: Not  exactly, Your Honor.
- JUDGE GIBSON: Okay.

MR. EYE: 4And it’s -- we addressed this;

at least in our response.

JUDGE GTBSON: Uh-huh.

MR. EYE: Part'of”this goes to this what
I have characterized -- I don't know that I‘used.the
word "contradiction, " but it appears to be at least an

inconsistency between on the one hand assuming that --

I mean, I don‘t really think that the Staff or the

.Applicant said that this report is wrong.

JUDGE GIBSON: Right.

MR. EYE: In fact, I think they -- maybe
they didn’t embrace it, but they didn’'t attack it for
being faulty.

JUDGE. GIBSON: Right.

MR. EYE: And it‘s hard to read this
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: repo#tvand'ﬁdt,see,that thefe“are5:—:thatitherejis;f

_plenty of eQidénce to support the conclusion that

there“ére prdfoﬁﬂdféffectsL destabilizing éffects,‘
that ought to be anticipated.
JUDGE GIBSON: Uh-huh. -

MR. EYE: You read the DEIS, and they say,

fnbt'desﬁabiliiing.

JUDGE GIBSON: Uh-huh.
MR. EYE: That was really one of the
reasons that we raised this to begin with was that the

DEIS -- to the extent that-this is'supposed to be

handed to a third person aﬁd the third person should

be able to look at the DEIS and say, ©Okay, all

material issues been déalt with in a way phat is
coherent and consistent, it’s hard to reconcile this
idea that on the one hand the EPA report makes fairly
dire statements about what should be expected and
anticipated, but then the DEIS says, Qh, but that’s
not destabilizing.‘

JUDGE GIBSON: Uh-huh.

MR. EYE: I don’t know that there’s a way
to really reconcile those two, and it’s more than
just, you know, an exercise in semantics.

JUDGE GIBSON: Sure.

MR. EYE: Particularly because of, as you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12
-13
14
15
16
17
18
19
20
21
22
23
24

25

1176
-say,.thé,imprimatur of legitimacy that is ascribed to

'thexEPA'report or that, I think, should be ascribed to

it.

-JUDGE QIBsoN{- Right.

MR. EYE; 'It’é morejthén»semanﬁiCs,.‘

JUDGE GIBSON:  Yes. I don't —- I
undeféﬁand what'yoﬁ”re saying, thatithe EPA'repért'
does perhapsimake -— give.added weight'to the notion'
ﬁhaﬁ, yéﬁ know, global warming, dlimaﬁé change, carbbn
emissions, all these things are -- you know, is a
serious problem, needs to be addressed, and ﬁhat sort
of thing. I don’t think thére's really in doubt that
that’'s what that réport says. |

I think the question is, though, when you
actually apply that report to this facility, separafe
and apart from the construction, but we’'re talking now
about operational issues, I think, when you actually
take the -- what this facility has done, you know, in
their planning for the word that you- have tropble
pronouncing, salinity, for ﬁemperature, for
groundwater and surface water availability, for
impacts on its quality, most of the stebs that they’ve
taken assume effectively, I think, that there will be
global warming, and that those -- the possibility of

global warming has to be addressed.
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And I think that Contention 11 eSsen;ially;i

raised those guestions. I think they’ve been dealt

with, either in the original environmental report or

in supplements to it, and I guess what I'm saying'is, }

I'm not sure that the EPA.reportjchangéS mu¢h in terms

of those specific issues. And I’'m not hearing_a'lOt

from you that can,substahtiatejabout'how it would on

just those specific issues.

- "‘:» MR? EYE: But-ghe”DEIS speaks in general
terms about how the giobai wa%ming effecté will not be
destabilfzing. |

JUDGE GIBSON: .Sure, sure:

MR. EYVE: We take issue with that, and I
think the EPA report takeslissue with it as well.

JUDGE GIBSON: How would you adjudicate
that, you know, the effects of global warming>are more
prbnounged? I mean, to me it’s difficult to put that
in the context of the issues that we would be facing
here, and when you do that, I think you come up
against issues 1like, vyou know, carbon emissions
perhaps during construction, okay, or with respect to
operational issues, you’re talking about the very
things we’'ve been talking about, which were originally

addressed in Contention 11.

And it’s just hard for me to see how that
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'-repdftjreallyfgets manifested inva~specific~i5sue that -

we can deal with in this proceeding. Okay?
MR. EYE: . Let me suggest the ‘way that it
could;be adjudicated under NEPA énd-in:consideratioﬁ ’

of,alternatiVes, consideration.ofialternatives that:do

not: contribute to the greenhouse gas iﬁventdry either

at all or at the same .level as STP 3 and 4 WOuld} So

that’s the way to adjudicate this is to have‘it'bé in

the aegi§  of NEPA and. the considératioh of'
alternatives.
| JUDGE GiBSON: And:ié that‘essentialiy

what we’'re left with, after we’ve talkéa‘ébout'the
bthef.issues that really were raised in Content}on 11?,
Is that reaily what wé’re talking about now is whét”s'
left of DEIS 2 --

MR. EYE: Yes.

JUDGE GIBSON: -- is essentially that?

MR. EYE: I think that --

JUDGE *GIBSON: Okay.

MR. EYE: In the main, I believe that that
would be a fair statement.

JUDGE GIBSON: Okay. Thank you.

JUDGE ARNOLD: In this EPA report, I
looked through.it, and I could not find a statement

that says greenhouse gas emissions are destabilizing.
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‘MR. EYE:- They dpﬁft-say that . .TheiDEiS.

says it. The DEIS éays that glébal wéfﬁing) it will
have effects, butAv£hey= will noﬁ-,be.]stabilizing.
Thétfg not the ﬁPA’é Vérnacﬁlar; thaﬁ;é'ﬁhe‘Sﬁgéf’s.”

JUDGE ~ARNOLD: ~  You say that it’'s

contradicted by the EPA’'s report, so I would' expect to vié'

find something in there that said it is destabilizing:

MR. EYE: Well, I think that you have to = .°

ask yourself, what is destabilizing. Is the creation. .
of millions of climate refugees[ abandoning their
homes along‘the coast because sea levels have risen to

the‘point[wheré they can‘'t live thepe anymore, 1s that

' destabilizirig? Is the onset of heavier than normal

rainfall that might atfect crop production and'other
aspects of our society, is'thét destabilizing?'

Those are the -- you’re right, Dr. Arnold,
Judge Arnold. There was nothingvin the;e that uses
the term "destabilizing." ‘But there were descriptions
of the effects that, I think, could fairly be
characterized as ha&ing the botential to Dbe
destabilizing.

JUDGE ARNCLD: Thank you.

JUDGE GIBSON: Judge Charbeneau?

JUDGE CHARBENEAU: No.

JUDGE GIBSON: Okay. Ready-to start?
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JUDGE' ARNOLD: Okay: -The question I‘had

on Contention 1, now I'd 1ike,'toA‘apply it to

CbﬁpentionVZ. State on each one of these whether it’s

' based upeon the DEISZdiffering fromq;he,enviropmeﬁpalv

report or on new information.

MR. EYE: (a) is the April 27,2010, EPA

_report. So is (b), to'thevextent~that there_aré data

Suggestive' of_-iﬁcreéééd ambient iﬁemperature and

incréases on water temperature as well. I think (¢)
falls into that same category. Ditto or same with
(d) -

JUDGE ARNOLD: Okay. And you're saying
also then that this ﬁPAfrepOrt proﬁides conclusions.
that_are'materially different from information that
was a&ailable previously, such as you might have ciﬁed
for earlier contentions.

MR. EYE: Correct. For example,.we never
had any idea that the DEIS was going to come forward
with a cohclﬁsion that said, Effects of climate change
are noticeable but not'destabilizing. That was new,
so we responded --

|  JupcE ARNOLD: Yes. But that doesn’t
really address how the EPA data and.conclusions differ
from prior available EPA reports. Let’'s see --

MR. EYE: Correct. The EPA -- excuse me.
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I didn“t mean,td‘interrupt'YOﬁf7ﬂf

JUDGE ‘ARNOLD: There are, let’s see, U.N.

,reports on dlimate=change. How .does the-EPA.differ

materially from prior data?
’MR;~EYE:”fEVen the'EPA7con¢eQés that one

of the functions of their reporﬁ, their April 2010

‘report, is. to facknowlédge that heretofore their

‘climate change indicators had been not as effective in

- terms of'actualiy addressing clima;e change. So that

was new- That was a -- and we cite that in our
papers, thét,there’s that recognition that even the

EPA; as of this year, took a step back and said, Are

- the indicators that we have been relying on adequate

for purposes of prbjecting’these changes that we would
anticipaﬁe. And the answer to that was, no, and so
they generated this report as a way to_ augment their
climate change analysis.

JUDGE ARNOLD: On basis (b), the final
statement, "Increased salinity of water in the
Colorado River could have adverse effects on plant
operation. " Now, that seems to be an operational
issue. How is that an impact on the environment?

MR. EYE: Well, I think that we discussed
that a moment ago with Judge Gibson, and I conceded

the point, that to the extent that the DCD and other
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 applicat¢oh documents :posit that thé components;in"

question will be resistant to the adverse effects of -

'iﬁqreaséd;salinity,,I.WOuld concede that point.

JUDGE ARNOLD: Okay. For'the Staff: ‘The

- DEIS qbnsidersvaltérnatiVes to building STP 3:ahd 4,

and you consider reasonable alternatives.. Do any of

those reasonable alternatives  have lower greenhouse

gas emissions than STP 3 and 47
'MR. SPENCER: No, Your Honor.

JUDGE ARNOLD: Okay. So if STP doesn’t

come around, whatever géts built is going to have a.

bigger greenhouse gas impact probably?

MR. SPENCER: Yes, Your Honor, to meet the
baseload4ﬁeeds. | |

MR. EYE: May I address that, Your Honor?

JUDGE ARNOLD: Sure.

MR. EYE: Let’s -- we differ with that in
a very significant way, and I woﬁld call out the fact
that the Staff is evidently not taking full -- not

evaluating the entire uranium fuel cycle when it talks

~about operations and greenhouse gases that could

expected from Units 3 and 4.
The operational phases of a nuclear plant
are relatively greenhouse gas low in terms of the

emissions. It’s the extraction of wuranium, the
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~refinemént enrichment. ;Those;are'thé:stages that have .
: significant' greenhouse gas inputs, and these are

" documented in sources  that wéfyé provided to the

panel.

" So we-take sharp issue with the assertion -

that Units 3 and 4 would, for example; have a lower -

' greenhcuse gas footprint than, iet’s.say, a wind and .

CAES facility, than, let’'s say, a wind, CAES, and
natural gas facility’s back-up. We don’t think that
that would be necessary, given what we have in the

record now about General Compression’s proposal that

would use no natural gas in their CAES facility. Now

you‘ve got a facility’that’s‘virtually greenhouse gas-
less.

That’s lower than anything STP 3 and 4
could ever posit. Ana, again, it depends on how you
count it. If you want to truncate the accounting for
greenhouse gases and say it’s only what happens while
3 and 4 are active, up and running, well, I suppose
you can, Dbut that understates significantly the
greenhouse gas inputs from the uranium fuel cycle.

MR. SPENCER: Your Honor, I would like
address what was just said in terms of the uranium
fuel cycle. The Intervenors'never ~-—.none of their

contentions directly challenge our calculation of
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' Qreenhouse_gaS‘emissions from the uranium fuel cycle,
 ‘and we did, in fact,.calculate those greenhouse gas

emissions.from the uranium fuel cycles in our DEIS.

And in discussing the summary comparison

>fofv51ternatiVés in Section 9.2.5 of the DEiS, we did

comparé -- do an @ppies—to—apples comparison, do a

qdmparison. by. generation . type ' of the viable

"alternatives: ' nuclear power, coal-fired natural gas,

ana combinati6n of alﬁefnatives.' But we also ——-thét
was on page 9-30 and table 9-5.

Héwever, we also, on ﬁaéev§—2§} in the
discussion, in»the bottom paragraph,‘we stated, “Evgn
adding in the tfansportation emissiqn fof the nuclear
plant workforce_ and- fuel cycle emissions wouldv
increase the emiésions for plant operation over a 40-
yvear period to-apoﬁt 45 million metric tons. This
number is still significantly lower than the‘emissions
for the otheeriable alternatives. "

So we did address the uranium fuel cycle
in our DEIS, and the Intervenors’ contention does not
take issue with that, and és we explained in our

answer, we only have to compare the impacts of viable,

reasonable alternatives, not alternatives that do not

meet the purpose and need of the project.

MR. EYE: Well, Your Honor, again, that’s
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Qhefg‘Wé differ,-thét there are gitgrnativeé out’there75 
thatf meet purpose and need but >don’t ha&e Athg;ﬁ'
greenhouse gas pfint that Units'iiand:4 wduldﬁgavé.  w

MR, féANTZ: | If I could'add sométﬁiﬂé
heré'%é_ o | |

 JUDGE:ARNoLD;. Be my guest.

 ‘MR.'FRANTZ: -The eﬁvirohméntalvrepbrp“
charqctefiﬁed'thenimpacts<on air-quality frgmiSoﬁth
Téxas and characterized those impacts as smail:. That -
inclgdes, by the Qéy, impadts from greenhouse*gaSes; '
The draff EIS aléoAcharactérizes ﬁhe impacts from STP .
on air qguality as small.

So, therefore, even if we had done. the
analysis ssuggested by Mr. Eye, -and assuming;'again,
the impacts from wind and‘solar are ranked as small,
you have small versus small. There’s no environmental
advantage in that comparison, so it would make no
difference to the outcome of this proceeding if wé had
done exactly what he's advécating.

JUDGE ARNOLD: I‘m done.

JUDGE GIBSON: Okay. Judge Charbenéaﬁ, do
yvou have anything?

JUDGE CHARBENEAU: You've already covered
mine.

JUDGE GIBSON: Okay. Mr. Eye, in your-
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g*ofiginal Contentioh,20'and‘23, you;argued that South

Texas's application did not adéquately'compare nuclear

“;greenhouse'gas with alternaﬁive énérgyftécﬂnplégiéé.
:And'Soufh Texas has” argued on pagevlo that;this‘néw
'2 ¢§n£e§ﬁion shouid ﬁéﬁ be admitted}”béca;éé;botﬁrthe
'eQQironmenﬁal report and Ehe .dfaft'.énQirQnmeﬁtal

© impact statement concluded that wind and sqlaf alone

are not reasonable alternatives for‘producing;baseload

power.

Now, setting éside for a moment whether

‘there was an adequate comparison of wind and solar

with -nuclear, do you agree with South Tekas~that wind

-and solar alone must be demonstrated to be capable of

producing baseload power before they“can.be considered
a reasonable alternative to nuclear poWer?

MR. EYE: Given che_quameters within
which we aré working, I have ﬁo agree wigh that.

JUDGE GIBSON: Okay.

MR. EYE: Now, I would say that we have
advanced in the record Dr. Dean’s analysis that says
wind and solar can do that.

JUDGE GIBSON: Right.

MR. EYE: So --

JUDGE GIBSON: Okay. Is there any new

information that surfaced within 54 days of the date
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that you filed these néw'contentiohsztdijustify_filing"

a new contention on CO2 emissions from wind and solar

versus nuclear?

MR. EYE: Well, to the extent that the

'DEIS in its Appendix I discusses the CO2 footprint of

the light-water réactoerthat'WOuld be'What we would

.cite to, and we’address'that”iﬁ~0urv¢AfIAbelieVe in

the original -- ér'in DEIS Contention 3.
And, you know, what Wévargué there is.that
there wasn’t -- in that’appendix, they‘réally.didﬁ‘t

do a _compafiSon of alternative generation..modés/ﬂ

because they took the position thét there wasn’'t

really any other alternative renewal fuel generation

mode that was worth comparing.

"And, again, yéu'know, we;ve made a record
that‘we disagree with that and believe that their’
Appendix I was incomplete for having not done that
piece 

JUDGE GIBSON: But that is ground we’ve
already tilled,'in conjunction with Contentions 20 and
23 earlier.

MR. EYE: Well, in a general sense
perhaps, but not in the specific sense that the Staff
advanced in théir appendix. Your Honor, we felt

. -

compelled to address what we thought waS a defective
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piece in the DEIS, at:least;infthét AppéhdixfI&, |
JUDGE GIBSON: " Uh4hﬁh.;.
‘MR.vEYEEV ifm‘not-§oing ﬁo_sit'héfe.gnd“;‘
say -that there was no overlap with;.the_ originai'
COntehtiohs f;ﬂ. |
JUDGE GIBSON: Sure.

MR.. EYE: = -- ‘because I think that there

"is, and this is also about making record and-so forth.
But that appendix -- it’'s difficplt to read it and not

"think that it could have been written in 1955.

'JUDGE GIBSON: Uh-huh.
MR. EVE: Or ’65.
JUDGE GIBSON: Yes.

MR. EVE: And so I think it begged -- from

our perspective, it really called out to be addressed,

and so that’'s we did.

JUDGE GIBSON: Okay. Fair enough. Mr.

Spencer, on page 41 of'your answer, you describe a

scenario involving wind, hydro and'natural gas. Why
did you not include solar in that scenario?

* MR. SPENCER: Well, Your Honor, the NRC
looked,ét a combination of alternativesf and we looked

at a bunch of different combinations. There are many

multiples of possible combinations to look at, and we

chose one that we thought was a reasonable combination
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to look at, and it-inCludes,wind and it'includes
. COmpressed.air‘enefgy'stérageJIand itfinciudes_natural

‘gas, and it includes other means of generating power

that the Intervenors haven’t filed a- contention .on.

It.was'just,afreannable alternative to consider.

SQ'I doh{t think there was ---I'm not

aware of any specific reason why solar was" excluded

versus some other poséiblef component of the
combination of alternatives. But'lthe_ NEPA only

requires us to"vlqok at a reaSonable range of

alternatives. The Intervenors have not -- they don't

e&en address this dispussion, must less explainAhow
the omission of solar from this discussion somehow
made our discussion unreasonable.

JUDGE GIBSON: Okay. I was just curious
why vou hadn’'t addressed sola?. It just seemed like
kind of a Qlaring omission to me, but, you know, maybe
it’s not.

MR. SPENCER: We. do --

JUDGE GIBSON: Just curious.

MR. SPENCER: -- not believe it to be so,
Your Honor.

JUDGE GIBSON: Okay . Mr. Eye, even if
theybhad added solar to the mix, is it your position

that they could get to baseload without using natural
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gas?

MR. EYE: ‘ﬁr. Dean beiievés:so.

'JUDGE GIBSON: dkayl 

MR . EYE:-.And S0 wé;have“adbpted‘his
‘qondius}pn.l Yésf':, : |

- JUDGE‘GiésoﬁQ' okay.

MR‘lgéENCER: QOur‘Hénér, tﬁe:Dean ;épor;}
aé.I,récall,-was sﬁbmitted as one of ﬁhe attaéhﬁeﬁts
to thé DEIS contention, but it wasn’'t really advaﬁced ‘
in'thebcontentipn'itself._ It seems to héve been more
part of their'reply, but I‘m n@t sure whét in there
is -- what .is the new information, on which the
contention is based. The ohly thing I'm aware of is
Ehis press reiease for® the pilét project of
unspecified capacity.

- And our DEIS already accouﬁts for the
possibility that compressed air Storage might be used
to meet a baseload power‘need, éo of -- not 2,700
megawatts but lesser capacity, so in terms of new

information, we don‘t think there’s any difference,

.any real difference between what the Intervenors have

put forward and what our DEIS already recognizes.
MR. EYE: Your Honor, it is different.
The DEIS assumes that a CAES would use gas,:and CAES

technology i1s not necessarily dependent on gas. Dr.
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Dean SaYS_so)land more-importantly, the announcement

'Jin ApriifOf this year by General CdmpreSSioﬁ.and

ConocoPhillips says they can run a-CAES without gas.

" That's substantially different than what’s advanced in

the DEIS, and we také issue with that.

MR. SPENCER: 1I'd like to Ciarify one

' point. fThe NRC Staﬁf.is not saying that one needs a .

gas plant to run a wind facility with CAES.” What the .

NRC staff is saying 1is that in order to get up to

2/700 ;megawatts of fbaseload_ pdwer, onei needs tg‘
include natural gas_aé a component of that.i

JUDGE GIBSON: Right.

MR. SPENCER: éo it’s more.of the scaling
to the amount of poWer needed that is the key issue
here.

JUDGE GIBSON: Without -- when the wind
doesn’t blow, you’'ve got to have some source of power.

MR. SPENCER: Well, that’s true, Your --

JUDGE GIBSON: And natural gas would be
the means of power in the event that there weren’t
wind?

MR. SPENCER: That'’s true, Your Honor, but
in terms of if you have wind with CAES.

JUDGE GIBSON: Right.

MR. SPENCER: Our DEIS looks at the fact
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that £he‘CAES facilities that cgrrehtiy'ex;st are less
thag¢‘300 megawatts and that ‘éﬁere’s notﬂing
COﬁtémpiatéd_beyéﬁd that. so wind,stérage with CAES

could'only be a component of 2,700fmegawatts. Théfe’s

’noldemonstrated,'proven use of CAES with wind in the

amounﬁ of.2f700'mégawatts.
‘A'JUDGE ARNOLD: _if'y$g had a‘300—megawa#t

plant thaé is Qind_with.CAES producing'béseload,‘cpuld ,
yQu‘nét build ﬁine of them to échieve 2,700 mégawatts?

‘MR. SPENCER: T thinkﬁ you know -- Your
Honér, in terms of the techndiogy of'how that could
happeﬁ, I'm not sure I can answer that 'question,'
beqause CAES does rely upon particular ;to#age and
having the rigﬁt geologic formations, so I cannot,
from a technological standpoint, i‘can’t answer that
question. All . TI know is that the DEIS examined, you
know, the facilities that had been contemplated, and
they haven’t been to that scale.

MR. FRANTZ:  And perhaps if I could
address that also --

JUDGE GIBSON: Sure.

MR. FRANTZ: There are only two CAES
plants in operation. They'’'re not used for baseload
power . Mr. Eye has referred to a possible project

which possibly might be constructed, that might
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provide some baseload. power -- it might not; it might

_provide peaking power -- of undisclosed capacity. The

fact of the matter.is we haVe,never seen a baseload

CAES project anywhere in the world.

It’'s very specuiative-whetﬁer one Wbpld
évef‘exist, énd if it could; whether it wQﬁld be
donft have anything that’s‘provenk All'we:hévéyare
theqfiesAand,pqssibilities, buf nothing'that7s pfbvén.,

MR. EYE: May I addreés that?‘iIh‘fhe
context of NEPA, the question'is praCticabiiit?if Is
it_a précticable concept? And we’ve_gOt two_plaﬁts,
botﬂ of which; I think, have been running Siﬁce the
1970s. The one in Germany is ‘75. I think the oneriﬁ
McIntosh, Alabama, is in the 1970s as well. So the
concept is pretty well proven. |

There’s another one that’'s being-built in
Towa that, as Mr. Frantz will no doubt point out, is
not designated as a baseload per se facility, but the
concept itself is practicable, and that’s the
touchstone under NEPA that Shogld be considered here.

And there’s case law under NEPA_tﬁat we
cite somewhere in our paper -- I can’t lay my hands on
it at tﬂis very moment -- that talks about‘ that

aspect. It’'s not necessarily something that has to be
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‘bricks and mortar,'already built and in operation, to"

say that it’'s practicable.

We’'ve got evidence of practicability here

.in the two extant plants'that have - been running for

™ o » , . o ,
years, plus the -- I mean, I won't belabor it -- the

announcément of ptﬁérs,‘one‘of which ié ékplicitiy seﬁ
out to be -- havexthe capacity~tQ hapdie_baseload.

JUDGE;ARNQL@;' well, I want to ask Staff
on this. | Do yduAagree'that yégAhavejﬁo-eﬁaluate
aiternatives that are practicable, or ddés thé NRC use
tHe‘erd "reasonaglé," aﬂd if 'so, dé théY'mean the
same thing?

MR, SPENCER: AWell, differeﬁt terms are
used: but they représentbthe same basic concept of
reasonableness. And I wouidq you know, even point out
that the reasonableness has to> account for
technological and economic consideratigns, and has to
use common sense. I’m actually. in this caée gquoting
from one of the Intervenofs’ footnotes in their reply,
that they recognized this fact.

They say, “Reasonable.alterﬁatives are
those that are practical or feasible from the
technical and economic sténdpoint and uéiﬁg common
sense." So when we’re iooking at, you know, a planned

facility to meet generation needs, it is reasonable
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1195 .-
-_thét <thét -facility‘ actuaily béﬂ~demdﬁ$frateeranajﬂ3f;gﬁ;f@

pir'_'o‘vable‘ means of meeting that »-née"_ii_fi‘::rivst"ea(«i;pf just a’

U

MR FRAN TZ: If ‘I ‘_ébju‘id; alg‘so‘ ‘add, “in ‘

 NUREG-1555, ‘which i&. the NRC'S environmental standard =~

| rrie:view plan for new plants,: ,it»,;s;talt-e‘s‘ that to be a-

reasonable . alternative, ~and =~ "energy ~ c¢onversion

' teChnéldg'ji ,Sho'_uldb e de_v'e»i-bpé"(':’vl‘,-. *p'f'QVen .and avai labl»‘e'"

'in the relevant region."- and that’é at page 9.2.2-4.

""So the NRC 'guidahcqrécogr‘livz’"e's"th‘at 'you:’.’n.:e,e_d something

'that”siprévén'tp Bé a‘reasbﬁébié;élﬁéfnétiVé.
| MR;’SBENéER:‘AmafWefégréé definitely that
the guidaﬂée says.just that.. ' o - |
| 'JUDGE ARNOLD: okAyff‘i»think we've kind
of: veeréd.'off qoursé) on 'this.  Does .anyone have
anything final to say on thiéé
* MR. EYEQl Only'thatiﬁhe Staff_concedes at
‘page 9—21} lines 8:through ilL that.CAES might serve
és a means of providing baseload powen7
JUDGE ARNOLD: My last question on this
is: Is this contention baSéd. ﬁpon, a diﬁference
between the DEIS ana‘the environmeﬁtal‘report, or is
it based on new information?
MR. EYE: We're on Cgﬁﬁention 3. Correct?
JUDGE ‘ARNOLD: Yes.
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. MR. EYE: - I kind'inlQSt'trackvthéfejfof,:””'
a4 second. It's based oanhat,came dut of the DETS,

'beéause‘as wé kind of lead off with ﬁhat éontention'as

Appendix I, and that really was the point of"

.JUDGE.ARNdLD:  I'm done 

JUDGEiGIBSOﬁ? 'Judge Charbeneau? .

JUDGE CHARBENEAU: No.

JUDGE GiBSdN: Let’s go to Contention 4.
Mr,lFrantz{ on page lO bf yoﬁr>answer,'you indicate

that both the draft environmental impact statement and-

the environmental report conclude that the air impacts

‘would be, quote, small.:

MR. FRANTZ: Yes.
JUDGE GIBSON: 'Do I understand correctly

that the designation "small" is based on note 1 of

. Table S-3 of 10 CFR 51.517

MR. FRANTZ: ‘Yes. And it’s also based
upon the Staff’'s characterization in their DEIS. They
use the same definition.

JUDGE GIBSON: All right. And in your
estimation, footnote 1 of Table S$-3 resolves

greenhouse gas impacts of the uranium fuel cycle.

Correct?

MR. FRANTZ: Yes. aAnd also -- the
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Commission, of course, has directed .all future

‘applicants and the STAFF in their DEISs to look at

‘greenhouse gases.’

JUDGE GIBSON: Okay. Mr. Eye, in our

order .of August 2009,  we declined to - admit a

wdéﬁténtion Similar~tQ this based on.this same NQté 1

'of,Tablé”SfB, so my qdestibn to ydu'is: 'Is there some

new information ﬁhat surfé?ed within 54 days of the
déﬁéZYQu filedvthese new contentiops to justify filing‘
a new.one on the COZ-eMiséions during construction?

MR;'EYE: Well, only that the language
used in the DEIS says that there will be mitigation of
COZ, but there’s no specification whatsoever as to
what'that’is, and speaking as somebody who’s had some
experience now over the last few years with mitigating
CO02, it’s not as easy as 1t sounds.

‘And I think that to the extent that they
just put this out there as an aspirational goal is
great, but it’s)how they’'re going to‘do it, and there
is -- that discussion in the DEIS was really absent.

JUDGE GIBSON: Well, let me -- let’s focus
on this question of mitigation, because on page 41 to
43 of the answer to your contention, South Texas takes
issues with that characterization and says that the

air pollution mitigation measures that are supposed to
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be taken:are:not'pnes:that~referfto greenhouse  gas

emissions, but .they’ré rather referring to other

pollutants like particulates, dust, things like that,

~and that the term "appropriate mitigation measures"

has no relationship to greenhouse gas emissions.

Do you think that they’'re in error in that

‘regard?

' MR. EYE: Well, as I read the DEIS, they

‘certainly talked about‘miEigatIng air cohtaminaﬁion

issues under Méésachuseﬁts againstAEPA.
 JUDGE GIBSON:  Right.

MR. EYE:: CO2 ‘is now CénSidered under the
Ciean'Air Act, én air pollutant. I mean, we're still
in the stages of adoptiﬁg regulatipns to adopt. The
Suﬁréme Court‘has said for Clean Air Act purposes,
it’s air pollutant. |

'JUDGE GIBSON: Okay.

MR. EYE: And so that i1s part of the
reason why we have advanced this contention about just
exactly what -- again, assuming that you’ve got a
pollutant called C02, what do you do about it?

JUDGE GIBSON: Okay.

JUDGE CHARBENEAU: Does TCEQ look at CO2
as an air pollutant?

MR. EYE: I don’t think they have yet. 1In
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faéﬁf.i doﬁ’t_think'thére!s"haraly"any.states that
have addpted their own CO2 regs,1beCause"they’re~all
waitihg‘around fo EPA tO‘dolit.- Having Spokeﬁ with
a numbér éf'state‘reguiators,vthey’;e loath to go déwn
thét.path;-that‘they.think the EPA'is.going to da iﬂ
for theﬁ or éheaa of.them. | |

JUEGE’CHARBENEAU: ves, bécause as I read
the DEIS, it talks about development of the
éonstru;tion.;énvironmentai .conﬁroll plan - ﬁhat will
implement.TCEQ regquirements. - And if TCEQ does not
look at CO2, then thé intent in the DEIS does not
appear to be focuséd in the air pollution part-oﬁ COz2.

MR. EVE: T don’'t know of any TCEQ CO2
regs, restrictions, iimitations = —

JUDGE CHARBENEAU: I'm not aware of any
either. -

MR. EYE: -- that address it.

JUDGE GIBSON: Okay. They may control
NOx; they may control --

MR. EYE: Particulates, S02.

JUDGE GIBSON: But do you -- can you
provide us with any additional guidance on what was
intended here with respect to the language,
appropriate mitigation measures, and whether that

apply -- at least the Staff’s intent was to apply that
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to -greenhouse gas emissions or only to other air

pollutants, more convention air pollutants?

MR. SPENCER: .Your Honor, I think that if =

T go'through Section 4.7 in-ofder,.it'may make this-.a

- little moré clear.

JUDGE GIBSON: Please do.
MR. SPENCER: Okay. Section 4.7 looks at’
meteorological air quality impacts. The Intervenors-

take issue with 'a sentence in the summary-of Section

4.71, which is © titled, Construction ~and

" preconstruction activities.

JUDGE .GIBSON: Uh—huh.

MR. SPENCER: In assessing éir quality,
the Staff looked at various types of air qualities,
including criteria pollutants, and we noted thap-there
were mitigation measures committéd to by the
Appliéént. And then we directed our ,focﬁs .to‘
gréenhouse gas emissions, and we stated that the
atmospheric impacts of greenhouse gases from
construction and preconstruction activities would no;
be noticeable and additional mitigation would not be
warranted.

So we concluded that those impacts were
small, and the Intervenors have not contested that

conclusion on the impact level. When we -- we said
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additiohal mitigation would not-be Warrénted; given. -

the fact that the impacts were_sméll[ However, some

_of_théfmitigation measures previously discussed would
" have an effect of mitigating greéﬁhbuse gas emissions,
-éuch aS'minimizing daily emissidﬁs to -- by performing

~construction vehicle maintenance, so that’s discussed

previouély'on ﬁage 4-63.

And,then_in'additioﬁ,_in Sectibn 4.7.2, "
theAnext section wﬁich diécusse# traffic? ﬁhere‘wére
mitigation measures that were'disCussed.there,.talking
about mitigation measures fhat are tY§iéallyjused to
reduce traffic, include encouraging cafpools,
establishing central parking'and.shu£t1ing'services to‘
and from the site,’thingé of that ﬁatﬁre.

Some of these mitigation measures that
have been committed to would also have an effect of
reducing greenhouse gas emissions; So we discussed
the impacts. We concluded that they were small. We
céncluded,that additional mitigation.measures'were not
warranted, and. so that was our intenﬁ.

Now, the mitigation measures we listed are
fhe-ones that have been committed to by the Applicant,
so that was already in the ER. If the Intervenors’
wanted to challenge those mitigation measures if they

felt additional mitigation measures were warranted

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 ‘ WASHINGTON, D.C. 20005-3701 www.rieal(grqss.com




10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

1202

:beyond that,.then'they‘could have filed“awéontentiong
~on the ER, but they did not do so.

| JUDGE GIBSON: Okay. . Were ‘there any |

mitigation measures that you all had envisioned for
control ' of  air pollutants that, wou1d_ have been

specifically designed to abate: greenhouse gas

“emissions, or would. those have been . éssentially

incidental to ,abating something else 1like NOx oOr

particulateS-and might have also reduced greenhouse

' gas emissions?

MR. FRANTZ: As Mr. Spencer mentioned, the .
major ones.VWCuld.{be dealing with emissions from
vehicles: and to the extent you minimize all these
other pollutants, you also minimize the greenhouse
gases, too. But I don‘t think anything in there.was
designed sbecifically-for greenhouse gas.

JUDGE GIBSON: Great. Okay. Fair enough.
I just wanted to be sure we’re all singing off the
same sheet of music. Okay. If we could turn to
Contention 5 --

JUDGE ARNOLD: Let me j;st -

JUDGE GIBSON: Oh, I'm sorry.

JUDGE ARNOLD: My single question on this
one: Is this based upon é difference between the ER

and the DEIS, or is it based on new information?
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MR. EYE: I thought it was based upon the

difference between the ER and the DEIS, but now -I'm’

 second-guessing myself on that frankly. But that was

the original'inteht, if you will.

4 JUDGE QIESQN:v You were ~under thef

impression that when-they‘Said they were going to be

taking additional appropriateé mitigation measures that

that encompassed as Well~mitigation measures to abate

greenhouse gas emissions.

MR. EYE: ;bereCt;-<

JUDGE'GIBsbef’éufez

MR. EYE: 'I aid,

JUDGE GIBSON: I think a perfectly
understandable reading of - that langﬁage. I think the
gquestion, though, is: Was anything envisioned here
along tﬁosé lines? Ahd;iﬁ sounds 1ike there really
wasn’t. It sounds like the focus was on more
conventional pollutants;

MR. EYE: It seemed that way.

JUDGE GIBSON: Okay. Anything else, Judge
Charbeneau?

JUDGE CHARBENEAU:. No.

JUDGE GIBSQN; Okay. If we could turn to

Contention 5, now, this contention concerns the

possible cumulative impacts on groundwater and
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-nonradiolégicai'healﬁh-ifLSTPLUnitS 3.and‘4*aréptobbe
‘licensed. Correct?

MR. EYE: Yes, it does. - But, again -- and

T we may have already coVered the thrust of this in an

,'earliéf part of ﬁheAproceeding'today, Your Honor,

inasmuch as conceptually, WQ~ differ‘ with how  the

" ‘requirement that the DEIS be clear and analytic can be

metAwheﬁ the impactS'ﬁhat ére described in the DEIS
:éré;not insiénificant, and yet they ére,,qn»the éther
hand, characﬁerizéd as small.

And. it was that clash of Vefnacuiar, if
you will, that seemed to us to raise a'question of

whether or not you can get there from here, so to

speak.

JUDGE GIBSON: Right.

MR. EYE: And that was really the thrust
of that contention. It was grounded in this -- it

happened to be aﬁ instance it was grounded in the idea
that there wére groundwater and nonradiological health
impacts and so forth, but that was really just sort of
a vehicle to point out that we’ve got this not
insignificant but it’'s still small.

JUDGE GIBSON: Right.

MR. EYE: And that was --

JUDGE GIBSON: I found that language to be
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~curious as well. Mr. Spencer, could you address that?

Thefe was -- on the one end, you state in the draft

environméntal.impact statement that the impacts of

 ngba1_wafming will be hot_inéignificanﬁ with respect

"tdagrogndWater and:nonrédiological,polluténts.' But .

- then you say that these not iﬁsighificant impacts

fdon”t_fi§é td the level of an issue that héeds to be

addressed. And I fdund that as sort of curious as Mr.
Eye did. )

Do you have any idea what the --

MR. WILSON: Your -Honor, Anthony Wilson.

" I'11 respond to that.

: JUDGE GIBSON: Yes,vsif.
MR..WILSON: The "are no; insignificant™"™
was really referfing to the potential impact of
climate change worldwide, but with respect to the --

the "small" referred to the nonradiological health

impacts on workers, and the distinction was being made

about the impact of this plant overall, that it does
not add to the potential climate change.

JUDGE GIBSON: Okay. When you finalize
that, yvou might want to tweak that language just a
little, to make it more clear that we’re talking, you
know, about something not insignificant globally, but

the specific impacts locally are not going to be --
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'MRﬁ WiLSONr Yes.
JUDGE - GIBSON: I‘ thiznk thaﬁ 7 zﬁig:;ht ~be .
helprl for the record. . | .
MR. WILSON: Okay. i/ilfpééslthatféﬁ’tb”_Ar
staff. | | - »

JUDGE GIBSON: I know it confused Mr. Eye,

- and frankly, it confused me as well when I:read‘it.

Okay. 'Turning‘to ~-- was there anything

you had on that, Judge ‘Arnold?

JUDGE ARNOLD: “Sure. A ‘Standara_
question -- |

MR. EYE:  Let me guess. Yoﬁ know, I only
had to work tﬁrough‘five of them to figure»opt what
yoq’re going to ask. Your Honor, essentially this
language about the ‘"not insignificant," I don‘t
believe that that was a charactefization. that was.
utilized_in the environmental reportl so it -- I guess:’
thatfs really both new ih terms of that
characterization and different as well. So if I had -.
to choose between one or the other, I would say. that
it’s different, but- I think it’s got aspects of both.

JUDGE ARNOLD: Okay. Thank you.

JUDGE GIBSON: Let’s go to Contention 6,
and this has to do with water use by the Las Brisas

Power Plant in Corpus Christi. Now, I understand that
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R 1207 -

’que\és‘fuel.

"~ MR. EYE§C¢Thatﬁs my undérstanding,-which & |
if Tiuse the tgfm “coal-fired, " i’tl’.s‘" bhlyf’becléués_e‘ivi,t“’ s

 a'sihiiar enouéh kind_of bOilerﬂfuel'that'{Q'at.ahY'-

lluraté,:that was.thebe

: 'J'UD:GET'_ GLIBSQN‘::' | ’I_f‘hayti’:s‘ ' okay My .
uhdgfétqﬁdiﬁg_iswthey;rélgéing"té“bé}using:bgﬁfoieﬁm}
cbké} andvypuf£é.segkiﬁ§ té—addfés§ £hé i§§ééﬁ of .
watgr_ﬁse from‘this power'plahﬁ‘in‘Corpus’ch?isgi'éﬁ
':'water. ‘éva:ilabiliit'y" for tihis»"fac’ili“ty‘.

'MR; EYE: Yéjs'_.

JUDGE GIBSON: ” STP 3hand' 4. And do I
understand you to claim that the Laé Briéas.plant
either‘ﬁas acquiréd'or will;be’acquiringFWatef-rigﬁts
in thé Colorado River that are going to affect Water
availability.forvSTP‘Units 3 and 47

MR. EVE: As T understand it, Your'ﬁoﬂor,
the trénéactioﬁ has advanced to the point where the
ngerning' body has authorized negotiatioﬁs to go
forward and to finalize the sale of these rights.

JUDGE GIBSON: Is that the LCRA?

MR. EYE: The LCRA, ves.

JUDGE GIBSON: Lower Colorado River
Authority.
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Mﬁ; EYE:‘VYeS.
JUDGE GIBSON: Fair énough  Okay. Is
this ig the natﬁre of a céntentiqh Of'pmission, that
thé enﬁironmental'répqrt and the dréfp en?ironmehﬁai

impact statement failed to address-whether the water

needs of tas Brisas are so significant that it’S'gding

toigfféct water a&éilability"fbr STP Unit$ 3'ahd;4?

.MR._EYE: ‘sOmewﬁap} bqt,i ;hiﬂﬁ it also
juét raiées ﬁhé quéstioﬁvgenerally-ébouﬁVade§u3£e 
watér quantity, and it follows on, 4if you will,
earlier contentions we’veladvénced about no -- thét
there’s an inadequate evidence to support thaE there
will be adequate surface water to meet 3‘and'4’s needs
for operations.

So the answer is, vyes, it 1is partly‘an

omission, but it really does go to the broader

~question about whether there’'s been an ‘adequate

consideration of -- in a more global'sénse bf,wheﬁher
there’s going to be adequate‘water to operate>the
plan. But this specific piece, I think -- yes.
JUDGE GIBSON: Okay. Fair enough.
JUDGE CHARBENEAU: Can I ask a point of
clarification?
JUDGE GIBSON: Yes.

JUDGE CHARBENEAU: Are the water rights
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* being disCussed,thpse of availableAWater_frdm.LCRA;uor;'

are they water rights already held by Corpus Christi?
MR. EYE: It’'s the water rights that-are

held by Corpus Christi'that_they.néed to essentially-

‘give up, but I think it’s within the aegis of the LCRA

is kind of ﬁhé mefélla opganization4thé£‘g6vefns}A"

_JUDGE CHARBENEAU: But in téQmé bf LCRA f
Water availabilityy,this would havé novimpact;.beC§§Se.
thQse_Qatér fiéhté:aré already owned by somébody'who'.
is selling their -- that’s like the rice farmers
giving up,watef»rights.

MR. EYE: Yes. Yes; Ypur‘Honor.‘ I would
agree with that.- Ana,_Judge Arnéld, I beliéve the
announcemenf of.this was in May of 2010.

JUDGE ARNOLD: I wasn't going to’ask that
gquestion.

JUDGE GIBSON: Okay . Now,,. iv“take it
thét -- Judge Charbeneau just aSked7yQU‘thevquestion,
SO what’s the beef, I guess, is our question. If the
water has already been allocated -- the water rights
have already been allocated and the entities from whom
Las Brisas will be purchasing that water are persons
who have already been ailocatéd water"in this
watershed, and none of those water rights are ones

that South Texas was going to utilize,'thén what harm
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:fwatér‘avai;ability‘fd:xSouth.Téxas_Units*37énd"4? f'

MR, 'EYE:' " It's major- competition for - |
5 é.c;arCe -réSOUfC,e. Its énother_ draw Ofl9000 L "‘I' '
ﬂfbfgetlltheb exéctﬂ¥f7%19[3563gabré}ffeét~“fromw:théﬂjfﬁ"”"

Cblo:ado;wwhichxalso ééﬁviééslobVi¢@ély:SQuﬁh~Téxas 3-ﬂw'“

‘ahd’@;f; jtﬁé simply'éiﬁéCOgﬁitibhjthat;any,Watéf“Qf

rightSft@at ﬁight;be @ho@ght,OQ §éfrés¢rves'that canif'

‘”5&bé'called_pn"EO‘augmentfplént:bpéfétiohs -

!: i ifthink;'asfﬁrfﬁﬁféntZ'ﬁointed:oﬁg éaflier*”'
today, tﬁeréfa;evéeftéiﬁ;ééntiﬁéeﬁéiésiﬁhétiQoﬁid.haveﬁ"
waﬁer,relgasegfbyithe @6w¢f ¢leré@Q7RivertAuthoriﬁy
'for —— quvknpw; uﬁaerﬁbértaiﬂ?éiiéumstanées and so-
forth. wellgfthat,would,be'éomethihg that would not
be avéilabléL becaUsevthQ;fwéuld:have already been
‘spoken for.

JUDGE GIESONE . So théy Qouldn’t-have watef ,
to release in the case Ofian‘éﬁergéﬁcy, for example.'

MR. EYE: ‘Yes, sir.

JUDGE GIBéON: Okay;* Mr. Frantz, could
you»addfesé the point?thaﬁ j—?the competition for
scarce ‘resources argumenﬁ that¥Mr. Eye just made,
pleése.

MR. FRANTZ: There ié no competition. Las

Brisas or -- I'm sorry -- Corpus Christi has their
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- water rights. We have our watér”rights;57An@fdbing“

the planning, the assumption’s made that all the water.

rights are fully used, SO'theré is nQ‘éreditfat,all‘

for that water right now in our analysis .of“ the‘

analysis in the draft EIS.

And I can refer the Bqard.,here“tov a

document that’s referenced in the draft EIS. ‘Itvs'the

2006 Lower CbloradpiRivér régional water piéhning
Regioh K-water plan,-and it’s referencedfat pagé:2;33
of the draft ETIS. And that repoft, again,.aséumes
that there is no borfowingr You can’t borrow -unused
'wate;.

So to the extenﬁ that Mr. Eye is élaiming_
that somehow if Las Brisas doesn’t use this water, we
could'have it releasgd to us, that’'s not at‘all
accounted for in the regional water plan. It’s not
accounted for in our analysis either.

JUDGE GIBSON: So in thé case of a water
avaiiability probiem or an excess salinity problem,
where LCRA would be obligated to release additional
water from its upstream reservoirs, are you saying
that that obligation is in addition to and not in lieu
of all of the water that’s béen allocated to all
persons with water rights in the LCRA?

MR. FRANTZ: That’s correct.

NEAL R. GROSS
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,JUDGE:GIBSON:. Thislwatérsheﬁg :

MR . FRANTZi_ That’'s céfrect;

JUDGE . GIBSON:V So' we don't have a
éémpetition_vfor scarce resources éfdblénl’in your
vesﬁiﬁétion, because it's ﬁlreédy accountéd"for.

'MR{‘FRANTZ: Yes.

‘JﬁDGE;GIBSON{ Is that a fairfstatemén;?f

MR. FRANTZ: Yes.

JUDGE‘GiBSQN: dkay., Anything tﬁe Staff
wiéhes to add to'thaf?

MR. WILSON: Staff agrees.

JUDGE GIBSON: Okay. Judge Charbeneau?

JUDGE CHARBENEAU: No, sir.

JUDGE GIBSON: J?dge Arnold?

JUDGE ARNOLD: I guess I just want to
understand it a little bit better. Right now Corpus
Christi has the right to it, but it’s not using it?
Is that --

MR. FRANTZ: I don't know all the facts
behind that.

JUDGE ARNOLD: Okay.

JUDGE GIBSON: My recollection -- and this
is totally not on the record. But just my

recollection from living here and doing some work down

. there is that I believe that there was a long-term
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project for the -City.of -Corpus -Christi to-purchase

water for building the bay, and I think that that was

what it was . They were gding'to‘build -- I don’t know-

S if it’s a'lake or water transport or something, and I

think t@éy,ended up getting it.frbm another sbufceﬁ
énd»%ﬁ -- but I thiﬁk that;s the origin of ﬁhis'issue.

. JUDGE ARNOLD: 'When.thié coaléfifed piént
starts!using the i9,356 acre feét pér yvear, will the
flow through ﬁhelcélorado Rivef past STé decreaée'by
19,356 acre feet per year?

MR. FRANTZ: I can’tv say that exact
amouﬁt, beéause there’s recharge into the ground’and
other issues associated with it, evaporation and what
not. But presumably there would be some reduction.

JUDGE ARNOLD: -So there may be some impact
upon thé plant such as longer periods of brackish
water that’s not swept out of the river, but asAfar as
your use is concerned, you're still guaranteed the
amount of water you need.

MR. FRANTZ: That’s correct. Assuming
that Las Brisas takes all this water, we still have
enough water for our plant operation.

JUDGE ARNOLD: Okay. Thank you.

JUDGE GIBSON: Okay. I believe before we

start thinking about closing or adjourning, I believe

NEAL R. GROSS
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* - we had a recent order from the Commissibn jegardiﬁgg

SUNST, and I was wondering if the Staff could perhaps .

give.us én update on wheré we stand'oﬁ thaﬁ}

MR. SPENCER: Your Honor, -whiéh' - itihere
were_sévéral poihts raised in the Board’s.grderj ahd
one point was with,respect to whe£her.the Iﬁtefvenofs,
wiéhed-to request the draft fSG.' Do ypuvhaVevény.
spécific questions?  |

JUDGE GIBSON: No. I don’t have any

' specifid questions  I think the Commissidn_was'pretty

explicit about what they expected to be done, and I
was just curious. We’'ve got to ﬁigu:e out What we're
going to do next, and I thought vou miéht ha&e some
report to us on what’s going on, éo-we’d_khow whether,

you know, all this has been mooted, or whether there

are some -specific steps that we need to take to

 address the issue.

MR. SPENCER:  Well, Your Hohor, one
gquestion raised in the order for oral argument had to
do with whether there needed to be é change to the
language in the initialbscheduling order with regard
to third-party drafts -- or drafts sent to third
parties.

JUDGE GIBSON: Correct.

MR. SPENCER: And we do not believe that
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there’'s any need to change that, that the scheduling
order refers to internal drafts, so if a ‘draft is.

circulated to a party outside of an.organization, its

" agents, contractors, or outside -- in‘our case, we're -

part of the Governmenp —f then that'WQuldlbe —%'Wéf'
would not consider that an internal draft.

"MR. EYE: Did he say he doés or doesn’t?

I didn’t catch: —-

JUDGE GIBSON: He does not consider that -

‘an internal draft.

MR. EYE: Does not. Okéy. Ivaidn’tv——

JUDGE GIBSON: Well; the reason I asked
the gquestion is: My recollection'f— and, you know, I
certainly could have an inaccurate recollection, but
my recollection was thét'the argumént was made thét
this document did not need to be produééd, because it
was a draft within the meaning of the initial
Scheduling order, but, in fact, it had been shared
with.a third party.

Aand I have to tell you thaé having done
some litigation for a significant part of my life and
been concerned with issues of privilege and
confidentiality and what not, that the notion that a

draft would be shared with a third party is -- doesn’t

really add up to me, because when I think of a draft,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com’




10

11

12

13
14
15
16
17
18
19
- 20
21
22
23
24

25

1216
_,i think of:sdmething that-is designéd;for internal-
‘review and that perhaps would not.hééefto‘be p£Qducéd:
 beéaﬁse of -- i# might not Qﬁéiify for_attdrnéyQClieh£ 
“privilege, but it’wbuld perhaps be stéthiﬁgilike ﬁhat 
iﬁtéfnal deliberations‘priyilege that we’'ve seen sbme{-
VdiSCuséidn about, wheré“?ﬁot ﬁust for government
bodies, but for South Texéé,.

Théy had é dréfﬁ,‘a_lettér, thét‘theyA
wéré -~ their étaff was wofkiﬂg on[_aﬁd they had done
it without having'an attorney involved. They p;oddéed
a final letter, and they wouldn'’t have .to produce a
dfaft,'and certainly my "'Fhé Qay I envisionedvit was
that that was what was going‘to be -- What waé the
subjeet of that language in the initial scheduling
order.

I thought thét someone had . made the
argument that this was a draft within the méaniﬁg of
that initial scheduling order, and therefore, did ﬁéL
need to be produced. Aﬁ I incorrect inithat?

MR. SPENCER: Your Honor, the Commission
brought that issue up sua sponte. The parties and the
Board had proceeded under the access procedures
process ana handled it that way. It was appealéd to
the Commission, and the Commission treated it in an

entirely different way, and the Commission is the one
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that brought up. ﬁhis draft issué;' because” the.

CQmmissidn decided to treat it unaer the disclOsuré-

obligatiéns in 233.6(b){3), and then once it madé that

step —- ‘
: JupgﬁtgiBSON: Uh-huh.

MR. SPENCER: -- and theﬁ Qpée it made
that‘sfép,?theﬁ”it staf#édnto take fﬁfﬁhér steps and
talked about thevdrafts proyision in the,intérnal -
initial Séhéduling orderi  The NRC SEaff’never raiSed
this issue, becéﬁée we never saw it as a‘23é.6(b)(3)
disclosure issue. | |

JUDGE GIBSON: "Uh;huh.'

MR. _SéENCER; So we never made that
argument. Nobody else 'made.'that' argument . The
Commiséion just. raised the ‘issue, énd‘we don’t see
that the draft provision in the initial scheduling
order, the interpal draft proviéion, would apply to
drafts that are shared with other partieé, like a
draft environmental impact étatement. We wouldn’t
take the positioﬂ certainly that just because it has
the word "draft" attached tdvit, that it doesn’t fall
within the disclosure provisions of 233.6(b) or the
initial scheduling order.

So we agree with -- I agree with the

Board’'s view as the Board expressed it in terms of the
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COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. -20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

/ . -
1218

Board’'s understandihg of the wérd "draft* for the

‘purposés of disclosure.

JUDGELQIBSON:"Okaylf'Wéll}:letﬁsltake‘it:

to thévnext step. Is there any harm in spelling that

: out, ‘making clear. that the drafts that we have

specified as not being subjectitdvdisclosure do not

eﬁcompéSS documents that have been disclosedfto'a"

third party?

MR. SPENCER: I (kilnot. necessarily =--

‘well,; T don’'t see a harm in it,. as long as it’s

understoodfwhat:third.pérty is.  Sometimes the -- when
an agency’sends,dodﬁments to its contractors or across
agenciesd there cég be deliberativé process.

| JUDGE GIBSON: Uh-huh.

MR . SPENCER: | So with the ©proper
uﬁdefstanding, we do not see a problem with that.
However,bthe initial scheduling order already callé
them internal dréfts.

JUDGE GIBSON: Right.

MR. SPENCER: 8o I think that the initial
séheduIing order is already ciéar on that point.

JUDGE GIBSON: Well, I thought so, too,
until I read the Commission/s order.

MR. SPENCER: But I think that the

parties -- and there was some discussion among the
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parties. We personally do not -- we feel it’s clear, .

and we do not fee‘l-there’s-a.n‘ee’d.,to’—._j
JUDGE GIBSON: Mr. Frantz? -.
MR. FRANTZ:  I also agree that I don’t

believe"there’sf a need to revise the initial

scheduling order. We believe there may be difficulty

in,tryihg"to‘abtually implement your suggestion. In-

theory, it souhdé<great; I don’t have any problems .in

'thebry, but what"happens is you have individuals and

they may have a draft, and maybe they’'re talking to

.éomebody'from'EPA‘or the Texas TCEQ, and they show the

‘draft.

' Does that then become a document we have

to disclose? And trying to monitor all those

‘communicatibns back and forth could be difficult. If

there is a modification, by the way, we would
obviously recommend that our contractors, for example,
and the Intervenors’ contractors and the Staff
contractors be excluded from that, that they're not -
third parties.

JUDGE GIBSON: Right.

MR; FRANTZ: But in general, we don't -
believe that there’s any need for that, and we believe
the Staff’s explénation shéuld be sufficient, and as

long as they follow that practice, we have no problem
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with,it.
 ~ JUDGE GIBSON: Okay. Mr. Eye?

MR. EYE: Thank you, Your Honor. Two --

. three points. One is that the most specific question,
I think, that the panel has to deal with is what’s

'goingtto happen with the current draft ISG-016?' We

have communicated with Staff and the Appliéant that as,.

‘iong as We can be assured that we’'re going tOJget‘an

unredacﬁed.Version of the final, we will waive access
to' .the draft. Now, there 1is that condition, the
Unredactedj "version of the final; and we've
communicatedrthat to opposing counsel .

JUDGE GIBSON: Are they going to object to
you as it not being timely if vyou don't -- if you wait
till you get aifinal copy”?

MR. EYE: Probably. I mean, I don’'t want
to be, you know, presumptuous here) but 1if histofy'is
any indicator, the answer would be yes. Second --

JUDGE GIBSON: You might want to think
about what kind of agreement you reach with them then.

MR. EYE: Yes. It has occurred to me, and
I just sent the e-mail to them late last week that
said if we can get the unredacted version.

JUDGE GIBSON: Okay.

MR. EYE: The second thing is that it
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“Seéms to - me that while none of us in arguing'this

during the appeal saw that there, was any bgreat'

Vsignificancé in'tﬁe-word‘"draft3-0n~that-ISG—Oi6,’the

1Cdmmissibn sure thought it waS significant.

JUDGE GIBSON: Uh-huh.

MR. EYE: And to that extent, I think that

- we should address it in a fairly explicit way in' the

‘vischeduling ordér. And what T would suggeéﬁ'is that, —-

and this -- now, there’'s ‘nothing particularly éexotic

about this. I mean, protective orders get entered all

" the time that cover non-testifying experts or, for

.éxémple{ they’re assisting'with litigation, or experts
that-aré within the realm of privilege, for:exémpie;
or work product; those kinds of considerations.

That I don‘t have any problem with at all,
and I ;hink.everybody ought to have the benefit of
that, jusf to not interrupt the already‘difficult
scheduling' regquirements thét are met or that are
required that we meet.

But when -- the éxample that Mri Frantz
just gave of a letter or some other document that's
taken to a regulator,‘that’s'no longer privileged.
There’'s no work product privilege that’s going to
attach to that. There’s certainly no attorney-client

privilege that’s going to attach to it at that point,
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unless. there’s somefsort of prior understanding that

that’'s what’s going to happen, and even then, that

.might be Subjectbto challenge.

'JUDGE GIBSON: Well, quite honestly, I did -
not -- I»Would.nOt'envisionvthat languége about drafts
to be one that would be confined to drafts that have:

been reviewed by an attorney or are somehow subsumed

‘"within an attorney work product priVilege. I was

envisiéning that drafts in terms of, you know, other

"document production agreements that, ybu know, were

‘entered.into when I had a prior life on the other side

of this bench, and, you know, it was basically, Look,

we’'re not after your drafts; you just ‘go ahead and

. produce whatever the final document was. And

everybody would agree to live with that and that sort
of thing.

Now, I think that -- I think Mr.4Spencer
has raised a difficult question. If we were to put

something in there that would limit it to documents

‘that have not been disclosed to a third party, how do

you really decide whét a third party is, because in
their case, you know, they may have a literal inter-
governmental personnel assignment guy working with
them from EPA on some radiation exposure issue.

Or they may be coordinating closely with
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an EPA emplbyee on a specific issue that’'s going to

end up going' in the draft environmental impact

statement. It’s -- they’ve got drafts that they're

circulétihg“ émong:_themselves fabout 5 ‘§pecific_
qﬁestibn  ’Théy need another agency/s'exPertise on
this iésué, thé Fish and Wildlife.Serviée.  And, yoﬁ:
knéw’, how would you really -- |

I wasn't envisibning fr I'd neveriQVen
thought aboﬁti£hat issue before, bﬁt it’s ﬁot'oné that

I had envisioned ‘as calling those people third

- parties. Okay? And so likewise, contractors. You

have a specific contractor that the Government assigns
to a task, to develop a paper or develop data on a
)

specific issue.

It seems to me that those things are

not -- those are within the subject of what we really

mean by drafts, because it’s the work of the Agency or
it’s.thé Qork of South Texas or it’s the work of you, .
g, trying to bull together your position.on,a~specific
issue, and that’s really what we’re interested in.
But the Commission’s order certainly threw
me a curve, because I had never envisioned that they
would treat what we were talking about; this document,
as being a draft. Now, it might be possible that we

could, for example, address this issue in a different
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way, ahd,‘ybu know, -talk about,it in terms of draft.
doéﬁments that are disclosed Vfo some group, for‘
example, -would then no‘longer be drafts within the
meaning of this because_it Qouldjﬁot be internal.

2; But to me, it's.a:élippery slope, and”iti

is difficult. You guys are very creative lawyers. I

suspect’ you coﬁld.probably'ébme up with something, but
I will tell you this. My suspicion is that other

boards are going to be reading‘that opinion and trying

‘to figure out, what are we going to do for initial

scheduling orders.
And I will only tell you that if you all

don'’t wént_to be saddled with something you- don’t

like, it might behoove you all to get your heads

together and come up with é proposai, something we can
add to this, because actually it_might turn out to be
to your benefiﬁ, becausé yoﬁ may end up -- and I say
this for both Intervehors, Staff, and Applicants. You
may end up in something in another case that you don’t
like.

If you all come up with something here, =
aftervhaving, you know, gone through thé crucible of
this now, we could put something in a scheduling order
to clean it up so that we would not create the

problems that you all have been talking about, but at
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'~thé?'éame: time, ‘we’ll make.,sureffthat,.Whatn_tﬁef :’
'Commiséioﬁ.AEalkedffabOUt‘-inn‘térﬁsggof - a .draft is
certainly not anything that we had intentioned By that

:initiai $Chedu1inngrder;  ﬁ

v:<JI7mvndt dbligating you3tdid6_ﬁﬁis}'jl”m:' f

only making a suggestion that I think may end.up being.

in your. own interest.

;MRﬁ‘EYES T appreciaté;thaﬁ;vandil“keep~”.

“'goiﬁg back to kind of ﬁhevqfigins Of the draft,ISGleé

that, &bu knéw,"iiﬁlﬁhis.fﬁsé 5é§iCéiiy;*§nd:I"tHink
that'ﬁhe Cpﬁ%iééionféiVigw.bf>ﬁha£ wé§ Qﬁcélfﬁét gQﬁt
shérediwigh thé régﬁlated‘gomﬁﬁﬁifyﬁ%—”'
jJﬁDGE.GiBSQﬁ;’ Right..
.,MR‘ EYE{ ';; be¢éﬁse it aid'appéréntly -=

JUDGE,QIBsoNrQ Uhfhﬁﬁ; | |

MR.VEYE;> ——-and'théﬁ fhey;‘the regulated
communityué—.I aQn’t‘kQOW'Qhethgr éhey'relied‘on it Qf'
not,-but}>you kqo&,»it’gets_sggred;  Thatvkind of toék
it out of the; Don>t share.it with the Intervenors
category.

JUDéE GIBSON:;‘Cleariy;

MR EYE: - 2nd so if we were fo ﬁraft
something that drew some lines —f and‘I agree with:
you; we need to ﬁé.véry caréful about - this, for fear
that having,effeétsTﬁhat‘a?e unintendéd<~—
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JUDGE GIBSON’ It could have a bad 1mpacthv

':oh.'InterVenorsﬁJ,i It rcould have a bad. 1mpact_ onj'”

aApp;igangs;vyit:caula have a bad impaCt;onjthé.staff.

’MRT]EYEEM'It cduld.

JUDGE GIBSON . So you all glve 1t some”

G;Eﬁoﬁght | Okay° I m not telllng you you got to do 1t
”ftI m just telllng you that you know '1t mlght behoovetx7

,you to be ‘a’ llttle more open to the poss1b111ty off 5

' being oreativeiherehahd oomingjup with something—that

4‘yOu”alljoahvlive,with,;beoauSegit'might'pay dividends’

in the long run:

’]Iehtheredenythihg'else about the. SUNSI

order that we ﬁeeo to talk “about, or you all are doing

whatever needs to be done to take care of it?

~ MR. SPENCER: . Well, we’'re evaluating the

‘Commission’s order and the conseqguences of that order.

We’reGinvthe ptooess of doing that.

| JUQGE GGiBSON: - Okay. What are you
envisionihg pethaps?h Wouldvit help you if we issued
some kiné;éf ordet.to advise us of what you’re doing?
Do youowaht to>report to us at some point in time?
How wooid you iihe to’proceeo? I'm just -- I doh’t’
waht to not. do Whet the Commission has directed us to
do. Qn;the other hand, I realize thatiyou all . are
trying'to\evaluate the new guidance that you've heen

Ly
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given.
MR. SPENCER: Well[ in_terms of the draft

ISG, the Commission focused.on the.final iSG:and the

draft TSG.

JUDGE GIBSON: Right.

. MR. SPENCER: With respect to the draft

ISG, the Intervenors have said that'they would waive

unredacted ISG. And we could speak with them about

doing so under a protective order.

. JUDGE GIBSON: Okay.

" MR. SPENCER: Thatfs the specific'

"direction in the Commission order, so is there any --

JUDGE GIBSON: No. How about if vyou all
just issue a one-paragraph report to us that just

says, Intervenors and Staff are working together on

- whatever it is, and that'’'s enough. And that way we’1ll

have something in our files, so that the Commission
has issued an order, and we’'re not failing to carry
out something that needs to be done. You all are
doing the heavy lifting here. Okay? That’s all I’'d
need. | | |

MR. SPENCER: And it may be the case that
if we -- that it may be more than a paragraph,
depending upon --

NEAL R. GROSS
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JUDGE:GIBSON;v.We'can definitélijaké'more :

;-:than a;paragraph.ffI"dénft want to be bu£densdme,on

MR. SPENCER: Okay. -

[

JUDGE . GIBSON:  I'm -just trying to make. .

.éufeféhat‘wéwhave papered'thé-filéf_fOkayé‘Vﬁff

MR. SPENCER: Ts there any date you want

| that by? )

“JUDGE GIBSON: No. Get it within the -

“month. I don’t care.

MR, SPENCER:A 6k§yg
> _JUDGE GIBSON; Within thebmonth‘is fine.
Okay. ‘ | | |
MR. SPENCER: Within this month or within
30 days fromitoday?

JUDGE GIBSON: Fair enough. How about by

Thanksgiving?  You all don’t want .to work after

" Thanksgiving -- okay? -- so  just get it by

‘ Thanksgiving.

MR. SPENCER: Okay.

JUDGE GIBSON: lOkay. Is there angﬁhing
further on that?

JUDGE ARNOLD: No.

JUDGE GIBSON: Okay.‘ Is there -- do you

- feel the Muse calling and you must speak, Mr. Eye, or
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~do you feel like you need to have-a closing? -

MR. EYE: Well, I will wai&é'closinéfrbpt
I Want'to.reserve thé right tovreépondAif soﬁebody
else-makes glosing rémarks.

JUDGE GiBSON:- Clearly.

(ﬁR. FRANTZ :- T have nothing. to add?

' JUﬁGE’GIBsoN: " Okay.
”_MR).SPENCER: Nothing to add, Yéu;,Honor.

JUDGE GIBSON: Okay. Nothingvyoﬁ:ha§e.to
respond to then( Mr. Eye. |

MR. EYE: Failr enough.

JUDGE GIBSON: Okay. Well, with that, if
there is nothiﬁg further, we will stand adjourned, and
thank you for.your time. -

(Wheregpon, at 3:56 p:.m., the oral

arguments were concluded.)
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