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ANSWER OF SHAW AREVA MOX SERVICES, LLC TO INTERVENORS' MOTION
FOR ISSUANCE OF AN ORDER ESTABLISHING PROCEDURES FOR PUBLIC

DISCLOSURE OF INFORMATION AND REDACTION OF SENSITIVE DOCUMENTS /

Pursuant to 10 C.F.R. § 2.323(c), Shaw AREVA MOX Services, LLC ("MOX Services")

provides this Answer to Intervenors' (Nuclear Watch South, Blue Ridge Environmental Defense

League, and Nuclear Information and Resource Service) October 18, 2010 motion regarding the

public disclosure of information presented to and issued by the Atomic Safety and Licensing

Board ("Board") in the above captioned proceeding.'

As correctly noted by Intervenors in their motion, MOX Services, Intervenors, and the

U.S. Nuclear Regulatory Commission ("NRC") Staff have worked together in an effort to reach

an agreement regarding the public disclosure of information that is not required, pursuant to

NRC regulations and policy, to be protected as proprietary or sensitive unclassified non-

safeguards information ("SUNSI").2 Indeed, MOX Services does not object to Intervenors'

Intervenors' Motion for Issuance of an Order Establishing Procedures for Public Disclosure of Information
and Redaction of Sensitive Documents (Oct. 18, 20.10) ) ("Intervenors' Motion").

See, e.g. 10 C.F.R. § 2.390; COMSECY-05-0054, Attach. 2, at 1 (Oct. 26, 2005) (NRC Policy for
Handling, Marking, and Protecting Sensitive Unclassified Non-Safeguards Information); NRC Regulatory
Issue Summary 2005-31, Control of Security-Related Sensitive Unclassified Non-Safeguards Information
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proposals set forth in paragraphs III.A, III.B, III.C, IILD, and III.F of the October 18, 2010

motion.3 MOX Services' departurefrom Intervenors' positions pertains to paragraph III.E,

which states as follows:

E. With respect to redaction of pleadings submitted by the
parties, however,.Intervenors do not seek an order requiring
immediate redaction of documents. Pursuant to 10 C.F.R. §
2.390(b)(6), Intervenors would wait until the conclusion of any
merits proceeding or the dismissal of the contentions to seek
redactions or public disclosure of pleadings and licensing
correspondence. In the-meantime, Intervenors would use the
NRC's Freedom of Information Act ("FOIA") procedures to
request redacted versions of licensing correspondence and
pleadings, including materials related to the FNMCP.

Given that the NRC's FOIA program is administered by the NRC
Staff, which is a party to this proceeding, Intervenors would not
consider the FOIA process to constitute an equivalent substitute for
the Board's exercise of its authority under 10 C.F.R. § 2.390(b)(6).
Thus, Intervenors would reserve their right to seek redaction or
disclosure of pleadings if the FOIA process did notresult in timely
or adequate disclosures. 4

MOX Services is not opposed to Intervenors' proposal to use the FOIA process to obtain

redacted versions of pleadings and the underlying licensing documents. Intervenors have full

access to protected information in this proceeding, including SUNSI and proprietary materials,

pursuant to the Protective Order approved by the Board on December 23, 2008. The public has

Handled by Individuals, Firms, and Entities Subject to NRC Regulation of the Use of Source, Byproduct,
and Special Nuclear Material (Dec. 22, 2005); NRC Management Directive 12.6, NRC Sensitive
Unclassified Information Security Program (Dec. 20, 1999).

MOX Services would like to clarify that its basis to date for protection from public disclosure of Material
Control and Accounting ("MC&A") related materials has been the security-related sensitivity of the
information, which is in the first instance the province of the NRC Staff and the Department of Energy, as
applicable. Some of the information protected to date may also constitute confidential
commercial/proprietary information. MOX Services has made no determination in that regard as yet, but
any such determination would be for MOX Services to make, subject to applicable Freedom of Information
Act ("FOIA") procedures. MOX Services understands that the Department of Energy also may undertake
additional review in accordance with the Department of Energy's classification guide, and that. such
information would be protected under FOIA.

3 See Intervenors' Motion at 5-7.

4 Id. at 6-7.
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access to information relevant to this hearing - albeit not SUNSI, proprietary, or otherwise

protected information - via the NRC's regulations implementing the FOIA requirements. 5 Those

regulations provide that the NRC Staff must redact any protected information before publicly

disclosing the document. 6 Accordingly, Intervenors may also obtain redacted versions of

pleadings and licensing materials suitable for public disclosure via the FOIA process.

NRC regulations provide that a FOIA requester may appeal a denial of access to agency

records to the appropriate office within the NRC.7 If the requester remains unsatisfied after

resolution of that appeal, judicial review of the disclosure determination is available in a federal:

district court. 8 Accordingly, if Intervenors are unsatisfied with the results of the FOIA process,

there is a well-established avenue for appeal of those determinations. While the Intervenors have

"reserve[d] their right to seek redaction or disclosure of pleadings if the FOIA process did not

result in timely or adequate disclosures," 9 MOX Services does not agree that such a right to seek

relief from the Board on a FOIA determination exists.

Nevertheless, MOX Services acknowledges that the Board has the authority to issue

orders consistent with NRC regulations at 10 C.F.R. § 2.390 regarding proprietary or security-

sensitive documents. 10 MOX Services also acknowledges that the Board may resolve disputes

5 See 10 C.F.R. §§ 9.17, 9.19, 2.390.

6 See id. § 9.19.

7 See id. § 9.29.
8 See id.

9 Intervenors' Motion at 7.
10 See 10 C.F.R. § 2.390(0. Intervenors suggest that MOX Services does not believe that 10 C.F.R. §

2.390(b)(6) applies to this proceeding. See Intervenors' Motion at 2. This is not the case. To the contrary,
MOX Services believes that 10 C.F.R. § 2.390(b)(6) provides that parties to a proceeding may have access
to proprietary information under a protective order, as Intervenors have in this proceeding. See 10 C.F.R. §
2.390(b)(6) ("the Commission may require information claimed to be a trade secret or privileged or
confidential commercial or financial information to be subject to inspection ... under protective order by
the parties to a proceeding"). Section 2.390(b)(6) also provides that if information that is withheld under §
21390 is later determined not to be protected, that information and any transcript containing stich
information may be made publicly available. See id. ("In camera sessions of hearings may be held when
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regarding the protected nature of pleadings after the end of the merits proceeding.'1 MOX

Services maintains, however, that the question of whether or not the Board has the authority to

direct MOX Services or the NRC Staff to redact other SUNSI or proprietary licensing materials

(e.g., the FNMCP) is not ripe and should not be decided by the Board at this time. Indeed, the

Commission has very recently stated that it intends to review the NRC Staff s practice of

withholding documents in their entirety, and has refrained from deciding a licensing board's

authority to direct the NRC Staff to redact a licensing document.12 Because this question is

before the Commission, it is not appropriately resolved here.

In light of the above, MOX Services does not object to the Board's adoption of the

elements set forth in paragraphs IIIA, III.B, III.C, III.D, and iII.F of the Intervenors' October 18,

2010 motion, along with the following revised paragraph IIl.E:

E. With respect to redaction of pleadings submitted by the
parties, however, Intervenors do not seek an order requiring
immediate redaction of documents. Intervenors would wait until
the conclusion of any merits proceeding or the dismissal of the
contentions to seek redactions or public disclosure of pleadings.
Intervenors reserve their right to request that the Board resolve any
dispute over the redaction or disclosure of pleadings at that time.

the information sought to be withheld is produced or offered in evidence. If the Commission subsequently
determines that the information should be disclosed, the information and the transcript of such in camera
session will be made publicly available.").

See Private Fuel Storage, LLC (Indep. Spent Fuel Storage Installation), LBP-00-6, 51 NRC 101, 135
(2000) ("we see no reason at this juncture to engage in the considerable effort that may be involved in
parsing the various parties' pleadings to identify and then resolve the question of what information has that
protected status. This is a matter that is best left to the conclusion of the merits of this litigation"). See also
Wis. Elec. Power Co. (Point Beach.Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1261 (1982) ("The
Commission's rules contemplate a resolution of proprietary information disputes after the merits are
resolved in order to avoid delay in proceedings.").

12 See S. Tex. Project Nuclear Operating Co. (S. Tex. Project, Units 3 & 4), CLI-10-24, 72 NRC _.__, slip op.

at 13, n.53 (Sept. 29, 2010) ("we need not reach the question of the Board's authority to direct the Staff to
redact the document"); id. at 25, n.99 ("The Board raised several questions concerning the Staff s apparent
practice of withholding in their entirety documents containing SUNSI, as well as the potential impact of
this practice on our adjudicatory proceedings. The Board's concerns are not without force; we intend to
look further into these questions outside of the adjudicatory process." (citation omitted)).
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In the meantime, Intervenors would use the NRC's Freedom of
Information Act ("FOIA") procedures to request redacted versions
of licensing correspondence and pleadings, including materials
related to the FNMCP. If Intervenors are not satisfied with the
FOIA process, they may appeal those determinations in accordance
with 10 C.F.R. § 9.29.

Respectfully submitted,

Donald J. Silveryan, Esq.
Timothy P. Matthews, Esq.
Anna Vinson Jones, Esq.
MORGAN, LEWIS & BOCKIUS, LLP
1111 Pennsylvania Ave., N.W.
Washington, D.C. 20004
Phone: (202) 739-5881
E-mail: anna.jones(morganlewis.com

COUNSEL FOR
SHAW AREVA MOX SERVICES, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on October 20, 2010, copies* of Shaw AREVA MOX Services, LLC's
"Answer to Intervenors' Motion for Issuance of An Order Establishing Procedures for Public
Disclosure of Information and Redaction of Sensitive Documents" were served upon the persons
listed below, by email and first class mail.

Secretary of the Commission *
Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mail Stop: 0-16C1
Washington, D.C. 20555-0001
(E-mail: hearingdocket@nrc.gov)

Administrative Judge
Dr. Nicholas G. Trikouros
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail: ngtgnrc.gov)

Administrative Judge
Michael C. Farrar, Chair
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-Mail: mcf@nrc.gov)

Administrative Judge
Lawrence G. McDade
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-Mail: lgml @nrc.gov)

* E-mail, original, and 2 copies
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Brett Klukan
Catherine Scott
Kimberly A. Sexton
Office of General Counsel
U.S. Nuclear Regulatory Commission
Mail Stop: 0-15 D21
Washington, DC 20555-0001
(E-mail: brett.klukangnrc. gov,
catherine.marcognrc. gov,
kimberly.sexton(2nrc.gov)

Diane Curran
Harmon, Curran, Spielberg, & Eisenberg,
LLP
1726 M Street N.W., Suite 600
Washington, D.C. 20036
(E-mail: dcurrangharmoncurran. com)

Mary Olson
Nuclear Information & Resource Service
P.O. Box 7586
Ashville, N.C. 28802
(E-mail: maryolsongmain.nc.us)

Katie Tucker
Law Clerk
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: katie.tuckernrc.gov)

Glenn Carroll
Nuclear Watch South
P.O. Box 8574
Atlanta, GA 31106
(E-mail: atom.girlmindspring.com)

Louis A. Zeller
Blue Ridge Environmental Defense League
P.O..Box 88
Glendale Springs, N.C. 28629
(E-mail: bredlgskybest.com)

Anna Vinson Jdpbs, Esq.
Counsel for Shaw AREVA MOX Services, LLCDated: 20 October 2010
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