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PROCEEDTINGS
{(1:02 a.m.)

JUDGE ROSENTHAL: Good afternoon. This
telephone pre-hearing conference in the.matter of -
Mattingly Testing Service, Incorporated is being held
pursuant to an October 6, 2010 order of this Licensing
Board. There’s concern with the challénges bf Dgyna
Thompson and Mark Ficek to two September 2, 2010
immediately effective enforcement orders thét were
entered by the NRC Staff. One of those orders revoked
the NRC Materials license held by Mattingly. The
other bars M;. Ficek, the owner and President of
Mattingly, from further involvement in NRC-licensed
activities for a period of seven years.

I am Judge Rosenthal, the Chairman of this
Licensing Board. Also participating in tﬁe conference
are Judges Hawkens and Tsoulfanidis, the other members
of the Board, as well as Hillary Cain, who is the
assigned law clerk for the Board.

I will in a moment ask each of the
participants to identify themselves formally for the
record. Before doing so, I have this request. Given
that this is a telephone conference, but is being
recorded Dby a stenographic reporter, I would

appreciate it for his benefit if each of you who spoke
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4
identified yourself specifically.so that thé reporter
wouid know who it was that»was s?eaking_at the time.
So, I will now ask the participants to identify
themselves formally, and I will start withl Ms.
Thompson.

MS. THOMPSON: TI‘m Dayna Thompson,,
Accounting Managér of MTS Industrial Testing.

. JUDGE ROSENTHAL: Thank you. Mr. Ficek.

MR. FICEK: I'm Mark Ficek, President of
Mattingly Testing.

JUDGE ROSENTHAL: All right. And Staff
Counsel.

MS. MARSH: This is Molly Barkman Marsh,
OGC.

MS. SEXTON: Kimberly Sexton with OGC.

JUDGE ROSENTHAL: Thank you. Ms. Barkman
Marsh, are you identified as Ms. Barkman Marsh, br now
Ms. Marsh, or how do you want to be referred to?

MS. MARSH: Whichever. I just changed my
name a couple of weeks ago, so I'm still in- the
procéss of getting usedvto it.

JUDGE ROSENTHAL: So, how would you like to

-be addressed?

MS. MARSH: Molly Marsh is fine.

JUDGE ROSENTHAL: All right, Ms. Marsh.
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All right. Thank you very much.

All right. There are a substantial number
of issues that we want to address this afternoon. T
would like to start by asking Ms. Thompson once again
to ideﬁtify,her status, or her relationship;with the‘
Mattingly company.

MS. THOMPSON: I'm the Accounting Ménager.

JUDGE ROSENTHAL; Accounting Manager. Are
you an o%ficer of the company?

MS. THOMPSON: I am not. Mark is tﬁe sole
officer of the company.

| JUDGE ROSENTHAL: All right. Do you have
any economic interest in the company?

MS. THOMPSON: I do not.

JUDGE ROSENTHAL: Well, in that
circumstance, I think thaf there is substantial
question as to your entitlement to éarticipate in the
proceeding. Under the Commission regulations; in
order to be a participant, one must have either a
personal interest, econémic interest in the'matter at
hand, which you, apparently, do not possess, or,
alternatively, you have to be an officer of the
company specifically authorized to represent it in the

particular matter. That is, .if, as is apparently the

case with you, Ms. Thompson, you’re not an attorney.
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MS. THOMPSQN: Correct.

JUDGE ROSENTHAL: There is, in my view, aﬁd
I think ; speak for the other Board Members, some
guestion as to your sténding to participate.

MS. THOMPSONi:Okay. Well, I will just
explain. Basically, it was quite the process getting
set uprto even request a hearing with the digital
certificates. We have lots of technical issues. It
actually came down to the final day to request ‘a
hearing, and I had received no guidance, nor had Mark,
who was. actually unavailable, and .without cell
coverage on what exactly needed té be done to request
a hearing, because the majority of our time in that 20
days had been spent on just getting set up so that we:
could even access the s&stem. So, I talk to Emile,
and I have an’email from Rebecca Giiter. Then I spoke
with Emile the day that I had to request a hearing.
I had hours and said I don’'t even know what I need to

do to reguest a hearing, but the order says that I

have -- anyone adversely affecfed has 20 days. Mark
personally had not requested a hearing. He was
actually in the field unavailable. So, I do have

email correspondence from them saying that I could
either do it.as a representative of Mattingly, or do

it myself. I sent an email to Mark, Maureen forwarded
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7
the email to him, said read this, let me know what you
think. How should I proceed? I have an email back
from Mark at 11:2§ a.m. on September 22“ prior to
requesting the hearing that said act as a
represggtative of Mattingly.

Now, we read the affidavit saying that it
couldn’'t be ratified, that I shouldn’'t be in that
position, and that’'s fine. However, I could have
requested it as a person adversely affected. I did

not, because I chose to do it as a representative of

"Mattingly instead. Obviously, I have -- I am

adversely affected. 1’11l be out of a job eventually.

JUDGE ROSENTHAL: You were receiving a

paycheck, I take it, from Mattingly?

MS. THOMPSON: That is correct, yes. I'm on
Sctaff, CPA.

JUDGE ROSENTHAL: All right. So, on that
basis, you’'re claiming that you have a personal stake
sufficient to --

MS. THOMPSON: I do.

JUDGE ROSENTHAL: All right. well, we’ll
take that under advisement.

I want to move on now to Mr. Ficek. In
the order that was entered on October 6, we suggested,

I think, in the footnote that you might wish to
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8
consider retaining legal counsel to represent you in
this matter given both, one, the obvious severity of
the sanqtions that have‘been imposed by the Staff.
And, second, the possibility that the issues in this
proceeding will turn out to be rather complex. Did
you give any consideration to that suggestion? If so,
with what result?

MR. fICEK: Well, the reason why I haven’t
obtained counsél for this particular proceeding 1is
primarily because the order was effective immediately,
and it took all my resources pretty much out from
under me to be able to pursue that: I don’'t really
have the means to retain counsel for this, so I would
have if it wasn’'t effectively immediately, and I could
have built a case, but the nature of the situation
forced me to spend all my time minimizing financial
damage, and I really haven’'t had a whole lot of time
to even look into this.

JUDGE ROSENTHAL: Well, is that something -
- again, as I think was indicated in that footnbﬁe,
vou're perfectly free to represent yourself in this
proceeding. There’s nothing in the Commission
regulations that reguires you to be representediby
counsel. It was simply a matter of what seemed to the

Board to be something that should be considered.
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9
Now, if you decide to proceed on your own,b
in other, words, representing both yourself in the
license revocation matter of the company, you’'re going
to have-to become faﬁiliar with a substantial number
of Commission regulations which pertain to this
proceeding. Now, these régulations are contained in
the Code of Federal Regulations Title 10. And if that
is your desire, Ms. Cain will at some time either
later today or tomorrow, will send you an email which
will give ?ou both instructions as to how you can
access the Code of Federal Regulations on the
internet. And, also, will, T think, probably
highlight some of the sections of those regulations
that have particular applicability'to this proceeding.
But the thing that I have to stress to you is that
while, again, you're authorized to represent yéurself,
if that’s your choice, that does not relieve you of

the obligation to both, one, become fully familiar

“with the regulations that pertain to the proceeding.

And, two, to make certain_that they're fully observed.

In that connection, I might note that the
Board was a bit distressed by the fact that there was
no compliance with the provision of the Board Order of
October 6, which called upon you and Ms. Thompson to

notify Ms. Cain by Monday of -- or to obtain from Ms.
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10
Cain by Monday, the pass code that would allow you to
access this telephone conference. Ms. Cain had to
send you an email yesterday reminding you of that
obligation. And I just mention this, because in
addition to'the matter of full compiiance with_the
Commission regulations, there is also ﬁhe matter of
full compliance with all directives contained in Board
orders. So, that'’s the way the situation is.
Do you want a further opportunity to

consider the matter of obtaining a lawyer, or are you

satisfied at this point that, for one reason or

another, that’s either not desirable, or not possible?

MRT FICEK: Ng, I do not wish to pursue
legal counsel.

JUDGE ROSENTHAL: Very good. Well, we’ll
move forward then on that basis. And the first --
again, Mr. Ficek, 1it’s not clear to us from your
hearing request precisely what issues ére being'réised
by yvou. Specifically, it‘s not clear whéther you’‘re
challenging the Staff’'s findings that violations had
occurred. Ahd, if so, which violations are being
guestioned, or whether, instead, you’'re simply
challenging the Staff’'s determination that those
violations that it did find.Were willful. So,.I think

for the benefit of the Board, and perhaps also for the
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benefit of the Staff, you might let us know precisely
what it is that you’'re -- what issues are being raiséd
by vou with respect to both of the‘two orders.

MR. FICEK: Okay. I have a few issues that
I'd like to make my case around, and they don’'t --

first off, I'd like to possibly combine the two orders

.for ease, for the purpose of explaining myself here.

Therorder against Mattingly Testing Services, I don’'t
understand ---I guess the 14 months Lhaﬁ it took for
them to determine that the order needs to be effective
immediately, I don’'t really --

JUDGE ROSENTHAL: Well, wait a moment . The
immediate effectiveness is not currently before us.
I mean, Ms. Thompson sought to have‘the immediate
effectiveness aspect of the order removed. I might
say, 'you did not make that request yourself. In any
event, the Board considered that matter, and
determined that there had not been a sufficient
showing made for -the removal of immediate
effectiveness.

Now, that, at this point, is quite beside
the discussion today. What we’'re trying to find out
is the Staff determined that there were a number of
violations. And as at least to some of those

violations, the Staff concluded that they were
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willful. Now, what we’re trying to get at now is, are
you challenging some of the findings of violations?
And, if so, it‘s going to be a matter of which ones,
or are you simply saying that the violations that were
found should not have been determined to ha&e been
willful? And I raise this Dbecause under the
regulations, and, again, this is a matter, of course,
of you‘re not being, at this point, familiar with the
regulations, but tﬁis will be something that you will
have to undertake. |

The regulations specifically required that
in challenging the Staff’s determinétion, you are
obliged, and I'm quoting directly from the regulation.
It happens to be 10 Code of Federal Regulations'
Section 2.202(b). "You are required to specifically
admit or deny each allegation or charge made in the
orders, and to set forth the matters of fact and law
on which you relied." So, that was not done in this
insténce, and we understand, again, that this was
because of a lack of familiarity with the redulations.
But what I’'d like to know now, I‘1ll put the first
question. Are there specific violations that were
found that you are challenging?

MR. FICEK: I'm challenging all the

allegations that I deliberately put Mattingly in
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violation of any -- not only the confirmatory-order
that was previously issued, but also new and existing
violations that were found.  I’'m not saying that all
the violations aren’'t sustained. I'm challenging all
the deliberate aﬁd willful violatiog én my part.

JUDGE ROSENTHAL: Wait a moment. Is your -
- I'm trying to get clear precisely what the ambit of

your challenge 1is. Are you saying that these

N e

violations may havé occurred, you’re not challenging
that they occurred) but you are challenging'that there
was any willful misconduct involved? Is that what it
comes down to?

MR. FICEK: Yes.

JUDGE ROSENTHAL: All right.

MS:. THOMPSON: May I speak? This is Dayna
Thompson.

JUDGE ROSENTHAL: Yes.

MS. THOMPSON: For example, the camera that
fell off the back of the truck. The order states that
the President willfully caused the -technician_ to
violate the CFR that provides for immediate reporting
of that, of the camera being lost. We’'re not saying
the camera wasn’t lost, and we’‘re not saying that the
technician did not immediately report it. We know

that to be case, we know that the authorities reported
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it before we did. But what we’re contesting is that
Mark had anything to do with that.

I, épecifically, asked‘the technician do
we need to call:the NRC? And he said, JI want to go
see if I can Eind it first." I said, "Is it
dangerous?* I didn’'t know too much about radioactive
materiél at that time.

JUDGE ROSENTHAL: Let me get this clear.

MS. THOMPSON: Actually, the investigator
and_inspector, in their affidavit that they replied to
in response’to my 1ett¢r with like regards to Rick
Munoz, I said that -- I wish i could tell you the
whole story of what happened.

JUDGE ROSENTHAL: I'm not interested in the

whole story at this point.

JUDGE TSOULFANIDIS: Tom?

JUDGE ROSENTHAL: Yes.

JUDGE TSOULFANIDIS: This 1s Nicholas
Tsoulfanidis. May I ask a question?

JUDGE ROSENTHAL: Certainly.

JUDGE TSOQULFANIDIS: Who was the Radiation
Safety Officer, the RS0, at the time of this incident?

MS. THOMPSON: Ray Sierra, the person who
dropped -- who lost the camera.

JUDGE TSOULFANIDIS: So, the person who
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dropped it or lost it was the RSO for £he company?

MS. THOMPSON: Correct.

JUDGE TSOULFANIDIS: ‘And he didn‘t know
that he had to report it immediately?

MS. THOMPSON: He, obviously, did know. I
don’t know what he knew. I know that he méde a choice
before Mark ever knew the camera was missing not to
contact vyou. Both myself and his radiographer
assistant asked him if he needed to call you, and he
chose not to. And-yet the order says that Mark caused
him to willfully violate that. That’'s what we take
issue wiﬁh, all of the blame on Mark.

JUDGE ROSENTHAL: Wait a minute. Wait a

minute. If I now understand vyou correctly, in

addition to the matter of whether the violations were

willful or nét, there’s a claim being made that some
of these vioclations should not have been attributed to
Mr. Ficek at all. 1Is thatAcorrect?

MS. THOMPSON: That’'s correct.

JUDGE ROSENTHAL: But this is the kind of
thing, again, that should have been set forth just

precisely what was being contended.

MS. THOMPSON: Honestly, we were down to

the wire 1in requesting that hearing. I had 40

minutes.
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JUDGE ROSENTHAL: Well, wait a minute.
MS. THOMPSON: I got the letter. I mean,
I realize it’s a shabby yeQuest for a hearing. Trust
me, I understand that, but we had no idea whaf we were
supposed to do. I made cails, the people there‘f—_I
mean, it’s actually -- I mean, I will tell yoﬁ righﬁ
now, Mark and I are to tﬁe point today where we don’t

even want to pursue this any more, because it’'s so

" difficult. The response-from Rick Munoz and John

Oglesby, like they say in their statements -- I have
testimony from a former employee who was there when
they made the statement, when Rick said, "You have to
remember who we’re talking about here..u This is a guy
who instructed his employees to hit a camera with a
rock. He did not say you have to remember what we're
talking about here. He said, "You have to remember
who we're talking about here."’ This is a guy who
instructed his employees to hit a camera with é rock.
Both he and John Oglesby submitted sworn affidavits in
response to that saying --

JUDGE ROSENTHAL: Ms. Thompson, I don'‘t
think we’re interested at this point --

MS. THOMPSON: So, how‘are we supposed. to
fight that?

JUDGE ROSENTHAL: ~- in discussing the
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merits Qf it. I'm just trying to get some concept as
to what issues -- what the issues are here that are
being raised. Now, when you tell me that‘this was all
done at the last minute, that may be so, although, the
orders that were entered provided a period of timé, 30
days --

MS. THOMPSON: Twenty days.

'JUDGE ROSENTHAL: Twenty days, -excuse me.
And, apparently, you waited until the end of the 20—
day period in Which to --

MS. THOMPSON: Not becaﬁse we didn’t try tp
do it earlier, but because we had technical issues --
JUDGE ROSENTHAL: All right.

MS. THOMPSON: -- with the digital 1ID
certificates. T mean, it came down to the wire.

JUDGE ROSENTHAL: Okay.

MS. THOMPSON: We’re also -- you have to
remember that.YOu came in, shut us down. Mark was
forced, as a result of that, to immediately go iﬁto
the field, so I and our Administrative Assistant were
left to field ail the calls from our customers wanting
to know what was happening. We had calls to make. We
didn’t have 20 days to concentrate on requesting a
hearing. We had 20 days to concentrate on trying to

maintain a semblance of a business, and at the same
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time pursuing thié.
T mean, I wasvdoing most of'thié in‘the
evenings .on my Own perSOnal time trying  to 7—..I
actually had to setvthe:digital‘cértifiéates on my
personal éompuﬁer first, becauée I could not' get iﬁ;.
I worked With Josh is the techﬁical person that I;

worked with. I had some error message. I sent him

print screens of it. They couldn’t figure out why I
couldn’t get it on my work computer. I mean, thefe

were issues/ so it waé not I was walting until the
last minute. And, I mean,kit ﬁooﬁ 14 ménths for the
NRC to cbmé to a conclusion, so I think,‘like you guys
wouldn’t understand that Sometimes uéb. days isn’t
enough.

JUDGE ROSENTHAL: Well, I suppose -- all

right. That’s fair enough. I supposé you could have .

“asked for an extension, but that wasn’t done, and so

be it. We're -- all right.

-MR. FICEK: Thiswis'Mark Ficek.

JUDGE ROSENTHAL: YéS.

MR. FICEK: Can I say something?

JUDGE ROSENTHAL - Yes, go aheéd, Mr. Ficek.
MR, FICEK: Okay . So, backtracking é

little bit. You kind of made a point that there’s no

way that we could move for the stay in the immediate

NEAL R. GROSS
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effectiveness of this order, because Dayna had already
requested that in her letter. Although, you’re saying
she doesﬁ’t qualify as a representative of Mattingly
Testing, and since I did not request a stay in the
order, you're saying the Board already met and decided
that they’re not going to consider that at the time.

JUDGE ROSENTHAL: Well, I think my
recollection is, Ms. Ca;n can correct me if I’m wrong,
that the regulations provideé a time limit on applying

for a removal of the immediate effectiveness.

MS. THOMPSON: The order said at the time -

JUDGE ROSENTHAL: And at this time, a
request, I think, would be out of time. And I'm
trying to look at the regulation. Just hold on one
moment while we--

JUDGE HAWKENS: This is Judge Hawkens. I
believe the rules would have required you, if you wish
to make a timely challenge to the immediate effective
aspect of it, to challenge it either before or up to
the 1limit of filing vour challenge to the ovérall
order, itself. And while Ms. Thompson did file her
challenge within that time frame, and her challenge
was denied, Mr. Ficek, you did not.

JUDGE ROSENTHAL: I think the answer is
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that at this poiﬁt, a  request that the'immediate
effectiveness provision, or portion of the Qrderebe
removed would be untimely. |

MR. FICEK: Okay. So, what are you'asking

" of me then? You want to know the basis of us

continuing on withvthe hearing. Right?

jUDGE ROSENfHAL:‘ No. You have a full
entitlement to a hearing on the merits of the Staff’s
enﬁorcemeﬁt‘orders. You’'re entitled to that. What
you are not entitled, at this point, is -- because it
WOuld not be timely, to seek to have»the‘immediate
effectiveness portion of those orders listed. And
what we’'re endeavoring to-do at this chference is to
determine how this matter is to go forward.

and, of course, one of the things that we
wanted to do was to obtain, again, some clarification
on precisely what the issues are that you’'re seeking
to raise. As I now understand them, you're
questioning‘ the determination that any of these
violations were willful. And according to Ms.
Thompson, there was also an issue witﬁ respect to Mr.
Ficek’'s personal responsibility . for some of the
determined violations. Is that correct?

MS. THOMPSON: Yes. Can I‘just explain

kind of how I -- why I went about requesting’'a hearing
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in the first place?
JUDGE ROSENTHAL: Well, I don‘t know that
that’s germane at this point.
MS. THOMPSON: Well, I mean, I think it is,

because -

JUDGE ROSENTHAL: All right. Go ahead.

MS. THOMPSON: When the NRC came here Labor
Day weekend to just insure that the sources had been
secured in our facility, at that time, I actually’
asked Vivian Campbell, I told her -- I mean, I guess
there were other people here, but I would like-to
either answer the order, or request a hearing. And
I‘l]l tell you, I mean, my issue is with tﬁe statements
that were made in the order that defame Mark, that say
he’s a personal of questionable integrity, that he, as
I said, willfully, deliberately caused these
violations to occur. And I said, "I either want’to
answer the order, or request a hearing," not really
understanding either, which Vivian told me that a
hearing would be -- I mean, I guess I don’'t fully
understand what your position is, Judge, or the three
of your positions as Judges, but I thought it was
going to go before a Federal Judge totally unrelated
to the NRC, first of all. But I didn’'t think either

of those things, me answering, or requesting a hearing
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would changé_anYthing. I'said{,”Neither Qne’changes
anythiﬁg. 'C5rrect?" And she said, "Wellj-it cpuld.;
But, I mean, I guess I don/p‘expect aﬁy —¥'like.yOh
guys~to'Override ﬁhé fact oﬁ,the revocati§ﬁ of thg
licensé?_?u? I would“like ~-- my goal in all of this ié
for a statement -- retracting justv some .Of - the ~
statements about Mark’s character in that:he Qillfully
- oﬁe of - the things that ghey are statiné, that he

chose to deliberately ignore the things ordered in the

~confirmatory order, so I wanted .to submit evidence

that showed all of the things that we did-to‘tombiy ’

with the confirmatory order. We did above and beyond

what was requirquof us, and I do understand that

theré was a deaaline missed  early' on# .'Mérk was
actualiy out of the country for sevéral'weeks, and the
day that ‘he got notification-that the-cénsultant had
been approved, I don't believe it was willful at all.

He didn’'t know about -- I mean, he was -- the

notification to me that the consultant was approved

the day he left for 23 days, or didn’'t receive it
until he got back. But other than that, he ‘got Ray,
Danny, me, all on board -- we’ve got to get this done.

You have to insure that all of this gets done. I

‘wanted to submit that evidence.

I just ‘don‘t think it’s fair.
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Unfortunately, the cohfirmatory érder‘gave him urrtil
2009 to complete all of the stuff. ‘Unfortuhately,
beéause the camera fell off the back of'Ray’s truck,
an invesﬁigation was conducted prior to all of thoée
things being implemented, but they were implementéd.
Wé spent thousands -- or I shouldn’t éay we, Mark
spent thousands of dollars impiemeﬁting: all' these
things, and moré{ And nobody ever camé_in and looked

~

at those things dfter. And I realize, and that’s what

T told Vivian, and then the other U.S. NRC people,

‘maybe it’s too late, but it‘s very disheartening for

me to see that they say Mark willfully chose to.ignore
it, when that’s just not the case.

JUDGE ROSENTHAL: All right.: I understand
that. Let me say --

| MS. THOMPSON: So, I mean, I ggess my

question is, is it fruitless to be pursuing a hearing?
Should I just have with the order 'and made my
statements, and been done with it, .rather than
pursuing --

JUDGE ROSENTHAL: First of ali, this
Licensing Board cons;sts of judges who are entirely .
independent of the NRC Staff. Our role is, in the
context of this casé, will bé if the cése moves

forward to entertain your challenges, Mr. Ficek's
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challenges to the two .orders, énd the Staff”s response :
to those challenges, and to make ‘an independent
judgment on the merits of the ‘cﬁalienge, and. the
merits of .the responses thereto. We’re not an
instrumentality' of the NRC Staff. Again, we’'re (
entirely independentw‘

'It’s up,.obviously, toer. Ficek and to
you, if" we determine tﬁat you,'héve the requis;té
standing, to deciae for yourselves ‘as to whether you
wish to gb forward with this. You can be assured that
you will get, if you do go forward with"it, Aa
dispassﬁonate consideration of your preéeﬁtation, and
the Staff’s response. And we act in this fasﬁién‘in
the same way as a court does when it hés matters
placed before it for adjudication.

So, it’s really vyour decision. I

understand what your concern is, and that leads me to

another question Eefore we get into any specifics.
And that is, and I will ask that also<df‘ﬁhe-Staff
Counsél. Is the;e any possibility, Staff CQunsel now
has heard the concerns that are béing advahéed, the
particular concerns that are being. advancéd,
principally by Ms. Thompson, but on behalf, as well,
of course, of Mr. Ficek, is there any’pdssibility'that

the employment of a settlement judge might be useful?
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MS. MARSH: This is Molly Marsh. At this
time, we don’'t really see that as being hélbful.

JUDGE ROSENTHAL: And that’'s why?

MS. MARSH: well, we hadn’t really
considered séttlement. Mr. Ficek hadn‘t approached
us.

JUDGE ROSENTHAL: So, you’'re telling me you
don’'t think a settlement judge would be helpful, and
I'm asking you why noﬁ.

MS. MARSH: Could I have one second,
please? We could deal directly with Mr. Ficek, if he
was interested in pursuing settlement negotiations.

JUDGE ROSENTHAL: You mean without the
intervention of a settlement judge.

MS. MARSH: Yes.

JUDGE ROSENTHAL: Well, Mr. Ficek, would
that be of some interest to you?

MR. FICEK: No.

JUDGE ROSENTHAL: Oh. And why not?

MR. FICEK: I really -- I'm really
disheartened by the NRC, and some of their
conclusions, and how they’ve handled this Whéle
situation, and I have no desire to be outnumbered by
their army of lawyers in this case. I’d rather deal

with independent people.
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JUDGE ROSENTHAL: A1l right. I guess that
that deals with that.

JUDGE HAWKENS: This is Judge Hawkens. I
havé a gquestion for both Mr. Ficek and Ms. Thompson.
It sounds like both of you are limiting your challenge
to the willful or deliberate aspect of the claims that
exist here, the alleged violations. Now, I know that
-- I 'believe, and NRC Staff, if I'm misstating
something, please chime in, but I beiieve the order
against Mattingly involved seven violations, two of
which did not include a deliberate or willful
component. Is that correct, NﬁC Staff?

MS. MARSH: Yes, that'’s correct.

JUDGE HAWKENS: This question then is for
Mr. Ficek and Ms. Thompson. Since it appears to us
that your challenge is limited to the deliberate or
willful component of an alleged wviolation, then it
seems to me that Violations Five and Six, you,
essentially, concede théHL You do not challenge them.
) MR. FICEK: That is correct. Mark Ficek
here. We do not challenge the wviolations that
occurred. We're challenging only the deliberate énd
willful violation, misconduct, I guess.

JUDGE HAWKENS: All right. Which means that

Violation Five and Six that were directed toward
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Mattingly, in any event, remains unchallenged, because

it does not contain that willful component, or that

‘deliberate component. And those two violations alone

may serve as a basis for some, I would think,
disciplinary action by the NRC Staff.

MS. THOMPSON: We agree to that, yes.

MR. FICEK: Yes, we agree. |

JUDGE HAWKENS: All right. I'm just trying
to understand the gﬁope of your challenge. And, NRC
Staff, please help me out here. The alleged
violations directed toward Mr. Ficek, are all of thém
-- do all of them have a willful or deliberate
component to them?

MS. MARSH: The majority were considered
deliberate, but then there was, additionally, the
violation of the individual confirmatory order.

JUDGE HAWKENS: I saw that, and I was
wondering -- I think the four that were not involved
in the violation of the confirmatqry order all had a
deliberate component to them. How about the violation
of the confirmatdry order?

MS. MARSH: The Staff did not determine
that that was deliberate --

JUDGE HAWKENS: Those were not. Okay.

MS. MARSH: -- direct wviolation of the
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order.

JUDGE HAWKENS: All right. So, Mr . Ficek -

MR. FICEK: Actually, the Stéff did
determine that the violation of the Cgpfirmatory order
was deliberate.

MS. THOMPSON: Are vyou speaking about
Viélation One?

- MR. FICEK: Yes.

MS . MARSH_: This ‘is Molly Marsh. The
viélation, of tﬁe.‘ enforcément action,. or the
confirmatory order against Mattingly'Was éetermined.to
be deliberate. The individual confirmatory order
against Mr. Ficek was not determined‘to be deliberéte;

JUDGE HAWKENS: all right. Do - you
understand tﬁat, Mf. ficek?

MS. THOMPSON: Can we lookvat the order
feally quick? |

JUDGE HAWKENS: Yés.

‘MS. THOMPSON: It says, - "Mr. Ficek
deliberately put Mattingly in violation of
confirmatory order EA(08271, when he admitted to
Mattingly," I‘'m sorry, I'm reading‘this upside down.

"Admitted Mattingly meeting strict deadlines in the

order knew what those deadlines were, put himself in
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charge of insuring compliance with the order/.but let
the order’s deadlines pass, knowing that he was
causing Mattingly to violate the order." Page 4.

JUDGE HAWKENS:‘Actually, I'm looking at
the Federal Regis%§r Notice. And I'm iooking at the
paragraph, "In addition to the above violation to be
deliberate misconduct rule, the NRC found Mr. Ficek
violated provisions of his éonfirmatory order." Are
you with me? i

MS. THOMPSON: Yes. Well, we know what
you’'re talking about. We’re not on the same page as
you. |

JUDGE HAWKENS: All right. I‘m just trying
to find where you were reading from the order.

MR. FICEK: It would be page 4 of the order
against me.

JUDGE HAWKENS: I do not see it, but I will
accept both parties’ representation thét the alleged
violation of the confirmatory orxrder alsc had a
deliberate or willful component to it. Is that
correct, NRC Staff?

MS. MARSH: Well, the order against Mr.
Ficek says that there several wviolations of the
deliberate misconduct rule that set Mattingly in

violation. And then, in addition to that, he violated
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his individual confirmatory order. -The Staff didn’'t

make a call that that was déliberate.‘ It was just a

/

direct violation of therrderlagainst him.

JUDGE HAWKENS: Okay. That’s what I

" thought, and I'm just.trying to say; so it would be

violaﬁion of thé éonfirmatory Qrdef directed toward
Mr. Ficek, if that does not have a deliberate or
willful aspect to-it, is that beyond the Scépe of his
>challenge? It seems to mé that>it is, if if doesn’t
have a deliberaté or willful componenp.

Ms: MARSH: Currently, yés.

JUDGE HAWKENS: Is that the NRC's posig;on{
that there is no_deliﬁerate or willful aspect?

MS. MARSH: Yes. The Staff didn’'t make
that determination. |

MR. FICEK:‘May I ask a question-? .Mafk
Ficékjhere;'

JUDGE HAWKENS: First, before you do, Mr.
Ficek, I didn’t hear the staff’'s last comment .

MS. MARSH: Just that the Staff didn’t
deﬁerﬁine'that it was deliberate, no.

JUDGE HAWKENS: All right. Go ahead,_Mr.
Ficek.

MR. FICEK: Yes, Mark Ficek. I would like

to ask the judge -- how do I address the Judge? Your
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Honor? Judge Rosenthai?
JUDGE RQSENTHAL: Yes. Go ahéad.
MR. FICEK: The Staff is saying that there

wasn’'t a deliberate component to that. I would like to

_aék the Jjustification for the statement that Mark

Ficek is a person of gquestionable integrity, knoWing-

full well that that is going to go onto the web, and
that would hurt me more than anYthing else. I care
about that. I care about my reputation.mbre than this

entire proceeding, more than this business, more than

“anything. And they defamed me in a great way. I'd

like to know what right do they have to do that?
JUDGE ROSENTHAL: Well, I donft think that
that’s a question that you can direct today tp Stéff
Counsel. I mean, if you’re challenging, and I can
undérstand. why vou would wish to challeﬁge,' that
determination, that’s the kind‘of thing that would be
heard at an evidentiary hearing where the Staff
members, that’s not 4the Staff. lawyers, but the
individuals, and, presumably, the Office of
Enforcement who reached that conclusioﬁ. would be
called upon to justify it. And it’s at that stage
that the finding that vyou find, understandably,
offensive, would be put up for justification. That's

not something that this afternoon, or, indeed, at any
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other time, the Staff Counsel, who are representing

~the individuals who made that determination, they.

didn‘t make the determination themselves. Iﬁ’s not
appropriate for them to be called upon to justify it.
The justificaﬁionAhas to come from the people who made
the determination.

So, thé matter at hand now is wheﬁher, and
under what procedures this case is going to. move
forward. And you’ll get, as ﬁhe saying goeé, your day
in court on whether that characterization which vyou
find both wroﬁg and offensive, was warranted, or ndt.
Do you understand that?

MR. FICEK: I do. I thank you for the
explanation. I would definitely like to challenge
that statement.

JUDGE ROSENTHAL: Okay. The next guestion
that we get to, aﬁd I think we can deal with this
fairly quickly. The Staff raised some gquestion as to
whether these two orders should be considered
together. And I'm frank to state, I can see no reason
why they should be considered separately. It seems to
me that the both orders rest upon, essentially, the
same findings. So, Ms. Marsh, would you explain to me
why the Staff thought there might be a problem in that
regard?
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MS. MARSH: Well, we just wanted to be.

clear, we weren't -- I mean, going 1into this; we
weren’t eXactly clear whether Ms. Thompson was
representing the company, and Mr. . Ficek was

representing himself, and how things were going to go.
We just wanted to make sure that there was no conflict

involved. And we wouldn’t object to consolidating

them.

JUDGE ROSENTHAL: I think that’s right. I
mean, if Ms: Thompson participates, she’s going to be

participating on the basis of her own economic

_intereSt in the order that revoked the license of

Mattingly. She has no standing insofar aS'I‘can see
with regard to thé order which precludes Mr. Ficék
from participating in NRC-licensed activities for
sevenAfears. Ali right. Well, I think probably we’ll
proceed on the basis that they’1ll be.consolidatéa.
Now, there are, as the Staff, of course,
is aware, but this will come, ivsupposé, as ﬁews3to
Mr. Ficek and Ms. Thompson,'there are two separate
procedural tracts that this matter could proéeed on.
One bf'thenlis under the provisions of Subsection G of
-10 CFR, the Commission’s Rules of Practice, and the
other one is a procedure which is a much more

informal, and in a sense faster procedure, which is
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under Subpart N. Now, it Seemé to the Board»f¥ now,
agaip, we appréciate'the'fact that this is'éll new tol
Mr. Ficek and Ms. Thompson. i’m assuﬁing that the
Staff is fully aware of the respectiveiprovisions off
the two procedures.

It‘seemS'tdvthe BoardvthatAa —-1weli,
there.is(_obvidusly, an interest in expeditiﬁg this
matter and reaching a conclusion on tﬁe merits of the
challenged portions of- the‘~ofders as 'quickyy as
possiﬁle. It seems tq the Board, offhand, that the
Subpart G procedures would be bétter_if_coﬁducted'on
a reiatibeiy expeditibus schedulé. Thé probleﬁ with

Sﬁbpart N is that under the Commission’s reguiationé,
for example, by No&ember 15" there wouia have to be,
and the regulations require this) this ;sn’t just a
milestone. This‘ié a requirement>'thét by'NoVember
15th there would have to be a prejhearing Conferencé
at whiChvthere would have to be by both pérties a full

disclosure of the witnesses and a summary of both

written and oral testimony. And that seems, to us, to

be on a little too expedited'a séhedule.'

The Subsection G, dn the other hand, while
it'allows for a fairly leiSurely procedure, théreﬁs
also é provision in the regulations which'célls for
expedition. And in Subpart G proéeedings, -the
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" circumstances of this particular case, what we would

suggest is the following. That 1is, that the parties,
that is Mr. Ficek and Ms. Thompson.on the one side, if
we determine, and we’ll make a determination on this
very'quickly, determine that she is, in fact, éntitled
to status as a parﬁy, Mr. Ficek and Ms. Thompson on
the one éide, Staff counsel on the othér side, get
together_and_wiﬁhin,the space of one week comé up with
a ﬁroposed-Subpart G expedited schedule. See if they
éan agree on it.

" Now, obvidUsly, at this point, again, Mr.
Ficék and Ms. Thompson are not aware of what the
various Step§ under Subpart-G are. Staff Counsel,
héwever, can be preéumed.to be fully aware of thém,réo
that it would seem -- it seems to us that that would
be a very goéd step, initially, for the parties to see
if they can come to,séme agreement on a schedule.‘
With in mind, of course, getting this matﬁer to
hearing, and getting it resolved at as early a date as
is possible, recognizing that the parties will need

some time  in order to formulate their cases.

So, first let me ask the Staff, how does

/

A

that sound to you?
MS. MARSH: That sounds fine to us.

JUDGE ROSENTHAL: All right. Mr. Ficek and
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Ms. Thompson, how does it sound to you?

MR. FICEK: Yes, it sounds good.

JUDGE ROSENTHAL: Ms. Thompéon?

- MS. THOMPSON: Yes, that’'s agreeable.

JUDGE ROSENTHAL: Okay. With that, Judge
Hawkens, do you have anything that you might want to
say on that score?

JUDGE HAWKENS: This is Judge Hawkens. The

Board is going to go off line for a few minutes while
we have an internal discussion. Okay, Mr. Court
Reporter?

COURT REPORTER: Yés, sir.

JUDGE HAWKENS: All right. Thank vyou.
We’ll be back in a moment.

{(Whereupon, the proceedingé went off the
record at 1:57:30 p.m., and went back on the record at
2:01:39 p.m.)

JUDGE ROSENTHAL: All right. We'’'re back
on, parties. All right. I have a question for the
Staff. In view of Ms. Thompson's representation that
she was an employee of Mattingly, and derived income
from Mattingly, do you have any objection to a Board
determination that she has adequate standing to
participate? Ms. Marsh?

MS. MARSH: Yes, I'm sorry. Could I just
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have one second?
JUDGE ROSENTHAL: Right.

MS. MARSH: IAguess_odf -- we wquldn’tr

.necessarily, object to her having standing. We're

juSt=th clear that she actually is injured here. As

far as We know, Mattingly is still Operaﬁing as a
business. It has work-other than wﬁat the NRC does,
and she’s not a radiographer, someone who.condgcts
NRC—licensed,activities, she’s the Accounting Manager,
so-it’s just not clear to us that she actually'is
losing-a'job here if Mattingly is continuing to do
other business.

MS. - ‘THOMPSON: Mattiﬁgly will not Dbe
continuing to -do business as usual. I mean, it’'s --
radiography was‘éo percent of our business. So, yes,
T will be, ultimately, out of a job. I’1l try to find
another job, bﬁt I will be adversely affected.

MS. MARSH: If that’'s the case, then the-
Staff would not object. )

JUDGE ROSENTHAL: Thank you. I would say
thét in this regard, that as we proceed 4to an~
eyidentiary hearing, we will expect that there’ll be
no duplication of the efforts of presehtations’of Mr.

Ficek and Ms. Thompson. I think that what they should

do is to designate one of the two of them as being the
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lead, because we don;t want to be hearing the same
thing one after another from theltwo of them.

VMS. THOMPSON: And that was our goal with
me reqﬁesting as a representatiye, would be just to
have one heéring together.

JUDGE ROSENTHAL: That'’s good. All right.
Well/ I think that the way we're going to leave 1it,
and there’'ll be a very brief confirmatory order on
this aspect of it issued tomorrow, we will ask the
Staff and Mr. Ficek and/or Ms. Thompson, whoever is
going to represent them on this matter, maybe both, to
consult promptly with respect to a proposed $chedule
for the various steps on a Subpart. G proceeding,
bearing in mind that expedition in‘the circumstances
is in order, and that the Staff is. to report back to
the Board in writing by the conclusion of business one
wéek from today, the 27" of October, 2010, as to what
has been agreed upon. So, I think that's the next
step. The Board will give immediate consideration to
that, and will be quickly back to the parties.

Is there any other matter that,'Judge
Hawkens, Judge Tsoulfanidis, do you have anything you
wish to add?

JUDGE TSOULFANIDIS: Not at this time.

JUDGE ROSENTHAL: Thank you. The parties,
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I"11 go around. Anything further, Mr. Ficek?

MR. FICEK: No, nothing from Mark here.

JUDGE ROSENTHAL: And Ms. Thompé,on'é

MS. THOMPSON: Actually, I do want to
apologize to Hillary Cain. I have been getting so
many emails from the Hearing docket, and I have been
getting CC’d on Mark’s emails because he wasn’t signed
up with the digital ID, that I, obviously, did rot
look on that and see that. I did not know about this
teleconferencel until vyesterday morning. So,
apparentlyy I was supposed to respond -to you by
Monday, but I had not seen that document.

JUDGE ROSENTHAL: All right.

MS. CAIN: It’'s fine.

MS. THOMPSON: Sé, I'm sorry about that.

MS. CAIN: I'm just glad that it all worked
out in the end. |

MS. THOMPSON: Yes. Mark told me that he
had gotten something, and I said, "I didn’t.™ And
then I went back through my emails, and saw it
vesterday, and then I called you immediately. So, I
apologize.

JUDGE ROSENTHAL: Very good. Thank you.
Ms. Marsh, i1s there anything else that YOu wish to --

MS. MARSH: The Staff doesn’t have anything
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else, no.
JUDGE ROSENTHAL: All right. Okay-. Well,
I thark all of the participants, and we  look forward
then by. the clbse of business a week from today to
getting the -- a report frombthe Staff wiﬁh reépect‘to
a proposed schedule. Aand this will be, again, a
Subpart G schedule, - recogniziné‘ the obvious
désirability for as much exéedition as is possibie,

consistent with,” obviously, the parties have

sufficient time to prepare for a hearing:

If there’'s nothing further, the telephone
conference is hereby terminated.
(Whereupon, the proceedings went off the

record at 2:08 p.m.)
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