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United States Department of the Interior

OFFICE OF THE SECRETARY

Office of Environmental Policy and Compliance
Richard B. Russell Federal Building
75 Spring Street, S.W.
Atlanta, Georgia 30303

ER 10/0700
9043.1
October 26, 2010

Chief, Rulemaking and Directives Branch
Mail Stop: TWB-05-BO1M

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Re:  Comments for the Draft Environmental Impact Statement (DEIS) for Levy Nuclear
Power Plant Units 1 and 2, Application for Combined Licenses (COLs) for Construction
Permits and Operating Licenses, (NUREG-1941

The Department of the Interior (Department) has reviewed the Draft Environmental Impact
Statement (DEIS) of the Nuclear Regulatory Commission (NRC) and the U.S. Army Corps of
Engineers (Corps) ( the action agencies) for the proposed Levy Nuclear Plant (LNP). The
license/permit applicant is Progress Energy Florida. The project involves building two
pressurized water nuclear reactors and associated facilities at a site approximately 4 miles
northeast of the town of Inglis, FL, and 8 miles east of the Gulf of Mexico. The reactors would
draw cooling water from the Cross Florida Barge Canal, south of the project site. The reactors
and associated on-site facilities would occupy about 770 acres of a 3,105-acre site that is
presently used for commercial forestry. Associated offsite facilities include a heavy-haul road,
barge slip, barge slip access road, water pipelines, cooling-water intake structures, and about 180
miles of new transmission lines spanning nine Florida counties, mostly (>90 percent) collocated
with existing transmission lines. Our comments follow.

Biological Assessment for Threatened and Endangered Species

The draft EIS includes two Biological Assessments (BAs) in Appendix F that address the effects
of the proposed action on resources protected under the Endangered Species Act (ESA); the first
for marine species under the jurisdiction of the Department of Commerce, National Marine
Fisheries Service (NMFS), and the second for species under the jurisdiction of the Department of
Interior, Fish and Wildlife Service (FWS). The Gulf sturgeon is considered in both BAs. The
NMEFS and FWS divide responsibilities for consultations on the Gulf sturgeon according to the
habitats affected and the action agency. The Gulf sturgeon is unlikely to occur in the freshwater



portions of the project’s action area, for which the FWS has jurisdiction, and the NMFS handles
consultations with the Department of Energy and the Corps for actions affecting the species’
estuarine habitats. Therefore, the action agencies should conclude the ESA interagency
consultation process for the Gulf sturgeon on this project with the NMFS. The remainder of our
Threatened and Endangered Species comments pertains to the BA for FWS-jurisdiction species.

The BA addresses the potential effects of the project on 28 species, which are listed in Table 1-1
of the BA. Although we confirm that all of the species included in Table 1-1 may occur in the
action area, the list is possibly not complete, as it was based upon contact with our FWS field
offices in 2008. For example, Table 1-1 references nine species of federally protected plants that
may occur in Polk County, but our FWS South Florida Field Office’s current official list for Polk
county includes 19 plant species (available at
http://www.fws.gov/verobeach/images/pdflibrary/Polk%20County3.pdf). Current lists for the
remainder of the action area are maintained by our FWS North Florida Field Office, and are
available at: http://www.fws.gov/northflorida/gotocty.htm. We recommend that the action
agencies revisit these current lists for the nine counties that encompass the project area,
reconsider whether habitat suitable for each federally protected species may occur in the action
area, and revise the scope of the BA as appropriate.

Table 8-1 in the BA gives the action agencies’ determinations of effect for each of the species
listed in Table 1-1 as required under the ESA interagency consultations regulations (50 CFR Part
402). The Department concurrence is required for determinations of “not likely to adversely
affect,” and formal consultation is required for determinations of “likely to adversely affect.”
The Department concurrence is not required for determinations of “no effect.”

We cannot concur with the “not likely to adversely affect” findings in Table 8-1 of the BA for 12
Federally protected species, because “no targeted surveys for Federally protected species were
completed on the LNP site” (BA page F-126) and “no on-the-ground surveys for threatened or
endangered species were conducted in the associated offsite corridors (including transmission-
line corridors)” (BA page F-130). The action area is large and includes habitats potentially
suitable for these listed species, which is acknowledged in the BA. If present in the action area,
the action agencies would need authorization for take of listed animals that could occur
incidental to planned construction activities. Unauthorized take of listed animal species is
prohibited under section 9 of the ESA. The action agencies should conduct appropriate surveys
for federally listed species, including plants, to support their effects determination prior to
consultation with the Department. Species information, survey guidelines and protocols, and
standard protection measures for several species within the action area are available at
http://www.fws.gov/northflorida/Tools2Use/consult-landowner-refs.htm.

Table 8-1 of the BA lists “likely to adversely affect” findings for 14 federally protected species
that may occur in the action area. Although the BA does not request initiation of formal
consultation for these species, the information included in the BA would not compose an
adequate initiation package. As indicated above, the action agencies should conduct appropriate
surveys for all federally listed species, including plants that may occur in the action area to



support their effects determination prior to consultation with the Department. Section 7(d) of the
ESA requires that action agencies may not make any irreversible or irretrievable commitment of
resources after initiation of formal consultation that would limit future options. This practice
insures that agency actions do not preclude the formulation or implementation of reasonable and
prudent alternatives that avoid jeopardizing the continued existence of endangered or threatened
species or destroying or modifying their designated critical habitats.

Table 8-1 of the BA lists “no effect” findings for two federally protected species: the American
alligator and the Florida grasshopper sparrow. We have no objection with this finding for the
alligator, which is protected under the ESA due to its similarity of appearance to other protected
crocodilian species. No further consultation with the Department relative to the alligator is
necessary. The “no effect” finding for the Florida grasshopper, however, is inconsistent with the
narrative for this species in the BA, which states “This species is listed as endangered in Polk
County and could be found along transmission-line routes where suitable habitat exists” (BA
page F-155). The action agencies should conduct appropriate surveys for this species within its
range and suitable habitat to support their effect determination prior to consultation with the
Department.

Species-Specific Comments:

Florida Manatee (Trichechus manatus latirostris):

e The BA refers to a "Manatee Protection Plan" approved by the Florida Department of
Environmental Protection (FDEP) for the Crystal River Energy Complex (pg. F-164,
beginning line 12) and states that Progress Energy of Florida (PEF) would "likely
expand" this plan to include in-water work in the Cross FL Barge Canal and Old
Withlachoochee River. The plan is cited as FDEP 2010 and the citation includes a
website URL, which is presently not functioning. The Department requests a copy of this
plan for review.

e To reduce the potential risk of crushing a manatee between work vessels, or between a
work vessel and the proposed docking facilities, we recommend placing mooring fenders
or buoys on barges and other large vessels. Fenders should provide a minimum stand-off
distance, at and below the water line, of 4 feet under maximum compression.

e Before the action agencies initiate formal consultation for the manatee, or as part of their
initiation request, the Department needs information about the capacity of the proposed
boat ramp (pg F-165 line 4), i.e., the number of publicly accessible boat-trailer parking
spaces, in order to assess the increased risk of collisions to manatees from increased boat
traffic.

e The BA states that “PEF would retire its two oldest, once-through coal-fired units at the
CREC [Crystal River Energy Complex] by December 31, 2020, if LNP Units 1 and 2 are
licensed, built, and begin commercial operation...CREC Units 1 and 2 cessation of
operations would significantly reduce the discharge flow from the CREC discharge
canal....” As described in the 2007 five year review for the manatee
(http://www.fws.gov/northflorida/Manatee/2007%205-yr%20Review/2007-Manatee-5-



Year-Review-Final-color-signed.pdf), the potential loss of warm water at power plants
and at natural warm-water springs is a significant habitat threat. The Department would
consider the cessation of operations of CREC Units 1 and 2 as an indirect effect of the
Levy Nuclear Power Plant development. We recommend that PEF begin coordination
with the FWS and the Florida Fish & Wildlife Conservation Commission regarding this
issue as soon as possible.

Wood stork (Mycteria americana):

Wood storks forage in a variety of wetland habitats, and they frequently utilize man-made
habitats such as roadside or agricultural ditches. These sites can represent important forage areas
for storks, since birds typically do most of their feeding in wetlands between 5 and 40 miles from
the colony. A major factor in the decline of the wood stork has been the loss and degradation of
feeding habitat. We recommend that the action agencies delineate and evaluate wetlands in the
action area using an evaluation technique such as the Wetland Rapid Assessment Procedure
(WRAP) or the Uniform Mitigation Assessment Method (UMAM). We further recommend
evaluating wetlands as potential wood stork feeding habitats based on wetlands type (preferred
habitats are seasonally flooded wetlands with a pronounced littoral shelf) and proximity to active
wood stork colonies. The action agencies should provide this information to the FWS before
they initiate formal consultation for the wood stork, or as part of their initiation request.

Eastern indigo snake (Drymarchon corias couperi):

The Eastern Indigo snake may occupy a broad range of habitats from scrub and sandhill
communities, to wet prairies and swamps, near the proposed project site. The Eastern indigo
snake is most strongly associated with high, dry, well-drained sandy soils, and closely parallels
habitat preferred by the gopher tortoise (Gopherus polyphemus), a state of Florida listed species.
We recommend incorporating the FWS’s Standard Protection Measures for the Eastern indigo
snake for the construction phase of the project as a condition of any permit or license issued.
Those measures can be found at the FWS’s North Florida Field Office website at
http://northflorida.fws.gov/IndigoSnakes/east-indigo-snake-measures-071299.htm.

Avian Protection Plan

Table 10-2 (p. 10-10) lists bird collisions with power lines and other structures as an unavoidable
project impact, and cites implementation of an Avian Protection Plan (APP) as the mitigation for
this impact. Section 4.2 of the BA (p. F-141-142) also refers to development of an APP to
address power line impacts, but an APP is apparently not included in the DEIS. Parts of the
project are in close proximity to known concentration areas of migratory birds, such as Lower
Suwannee and Cedar Keys National Wildlife Refuges; therefore, the FWS would support
development of an APP before any construction commences. We recommend that the action
agencies and Progress Energy Florida coordinate with the FWS, as well as the Florida Fish and
Wildlife Conservation Commission, in the development of an APP for this project. The
Department is the principal Federal agency charged with protecting and enhancing populations



and habitat of migratory bird species (e.g., waterfowl, shorebirds, birds of prey, songbirds) that
spend all or part of their lives in the United States. The Migratory Bird Treaty Act (MBTA)
prohibits take of migratory birds except when specifically authorized by the Department of the
Interior. The regulations implementing the MBTA (50 CFR Part 21) do not provide for permits
authorizing take of migratory birds that may be killed or injured by activities that are otherwise
lawful, such as by the construction and operation of power transmission lines. The Bald and
Golden Eagle Protection Act, however, provides for very limited issuance of permits that
authorize take of eagles when such take is associated with otherwise lawful activities, is
unavoidable despite implementation of advanced conservation practices, and is compatible with
the goal of stable or increasing eagle breeding populations.

The Department appreciates the opportunity to comment on this project. Let me know if you
have questions or concerns about our comments. I can be reached on (404) 331-4524 or via
email at gregory hogue@ios.doi.gov.

Sincerely,

Gregory Hogue
Regional Environmental Officer

cc: Jerry Ziewitz — FWS
Brenda Johnson — USGS
David Vela - NPS
OEPC — WASH
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