
UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION  

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of:  

POWERTECH (USA), INC. 

(Dewey-Burdock In Situ Uranium Recovery 
Facility)

)
)
)
)
)
)
)
)
)

Docket No.: 40-9075-MLA 

Date:  October 15, 2010 

JOINT NOTICE TO ATOMIC SAFETY AND LICENSING BOARD REGARDING 
OUTSTANDING SCHEDULING ISSUES

 By Order dated October 4, 2010, the Atomic Safety and Licensing Board (the “Licensing 

Board”) directed all parties to provide responses regarding several outstanding items from a 

September 23, 2010, scheduling telephone conference.  On October 12, 2010, all parties 

participated in a telephone conference in which the remaining issues were discussed.  This 

Notice provides the Licensing Board with the conclusions from these discussions: 

1. Production of Electronically Stored Information (ESI) 

On Pages 3 and 4 of the Board’s Order, all parties are directed to “confer regarding the 

production of ESI in this proceeding and to update the Board…with the results of those 

discussions.”  October 4, 2010 Order at 3-4.  All parties discussed this issue and determined that 

there were no problems or concerns with the regulations as currently constituted and that the 

production of ESI should proceed in normal course.  In the event of an anomalous situation, all 

parties acknowledged their responsibility to confer with other parties prior to filing a motion to 

compel production and to continue to pursue amicable results in any such situations.
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2. Protective Order 

 On Pages 4 and 5 of the Board’s Order, all parties are directed to “confer regarding a 

protective order to govern the balance of this proceeding and to update the Board…with the 

results of those discussions.”  October 4, 2010 Order at 4-5.  All parties conferred on this issue 

and determined that the protective order adopted during this proceeding to address SUNSI 

information would be an appropriate model and starting point for construction of a new 

protective order for the remainder of the proceeding.  Counsel for the Tribe noted that, if the 

existing protective order is used as a starting point and if good cause exists to add to or modify 

that model, then all parties should engage in discussions to come to mutual agreement on 

acceptable terms.   

3. Timeline for New or Amended Contentions 

 On Pages 6 and 7 of the Board’s Order, all parties are directed to “further discuss a 

proposed timeline for the filing of timely new or amended contentions and to report back to the 

Board with the results of those discussions….”  October 4, 2010 Order at 6-7.  Despite a good 

faith effort, the parties were not able to reach a complete agreement on this issue.   

Initially, all parties discussed the appropriate timeline for new or amended contentions 

based on the availability of new or previously unknown information.  The discussions started 

from a premise of a period of thirty days from the time a party receives notice of the availability 

of such information or the inclusion of such information in a party’s mandatory disclosures on 

the first business day of each month, whichever is earlier.  In these cases, notice would be (1) the 

communication of the relevant information (e.g., electronic transmission of the document(s)) to a 

party intending to use it to formulate a new or amended contention or (2) providing such party 

with notice that it is publicly available on NRC’s database. 



3

a. Powertech and NRC Staff Position 

Powertech and the NRC Staff believe that the existing procedure in 10 CFR 2.309(f)(2) 

should govern the filing of any new or amended contention.  In other words, the party sponsoring 

the contention must file the contention within a specified period of time after the party receives 

notice that the information supporting the contention is available. 

b. Tribe’s and Consolidated Intervenors’ Position 

Based on the facts and posture of this proceeding, the Tribe and consolidated petitioners 

seek to avoid the burdensome and unnecessary filing of a series of contentions each time newly 

disclosed information arguably would form the basis of a new contention. See 10 C.F.R. 

§ 2.332(c)(3)(Discouraging wasteful prehearing activities).  NRC Staff agreed that it would 

consider the issues raised in the admitted contentions as it prepares the SER, DSEIS, and FSEIS 

for Powertech’s license applications.  Therefore, resources of the parties and the Board would be 

served by dispensing with ongoing requirements to file, brief, and resolve contentions until 

certain major milestones are reached.  Requiring contentions be filed based on three milestones 

(SER, Draft NEPA document, Final NEPA document) is consistent with the simplified 

procedures in Subpart L and the typical Milestones set out in Appendix B of Part 2, which 

contemplates that the Board will resolve late- filed contentions until 85 days after the filing of 

the SER and Final EIS. 

Avoiding continuous litigation of contentions in this proceeding is also consistent with 

NRC regulations recognizing that issues subject to analysis in an EIS will not become ripe until 

such time as NEPA compliance has been achieved. 10 C.F.R. § 2.332 (Where an environmental 

impact statement (EIS) is involved, hearings on environmental issues addressed in the EIS may 

not commence before the issuance of the final EIS.”).   
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c. All Parties Agree on the Following: 

With respect to the NRC agency documents, NRC Staff has indicated it will produce in 

this proceeding (i.e., the DSEIS, SER, and FSEIS), all parties agreed to the following time 

parameters: (1) for the DSEIS, all parties would have the time period allotted by NRC Staff for 

filing comments on the DSEIS to file new or amended contentions (typically forty-five days) and 

(2) for the SER and FSEIS, all parties will have thirty days to file new or amended contentions.  

There is some question as to what the appropriate time period would be for the DSEIS if an 

extension is granted to the time for public comment; however, this item likely can be subject to a 

motion for extension if the appropriate criteria can be met. 

4. Merging or Combining Contentions and Designation of Lead Party for Certain 
Contentions

 On Pages 7 and 8 of the Board’s Order, the Consolidated Intervenors and the Tribe are 

directed to discuss “the possibility of combining contentions and designating a lead party” for 

litigating the contentions admitted to this proceeding.  October 4, 2010 Order at 8.  During the 

October 12, 2010 telephone conference, counsel for the Tribe stated that they remain open to the 

concept of potentially merging or combining contentions, as well as designating a lead party for 

those contentions, but that it was too early in the proceeding to determine whether it would be 

appropriate.  It was suggested that all parties wait for release of the FSEIS to see what the 

potential for new or amended contentions may be prior to making a further determination. 

5. Dates and Parameters for Site Tour 

 On Page 11 of the Board’s Order, all parties are directed to discuss potential dates and 

parameters for a tour of the Dewey-Burdock site.  Currently, given that all parties previously 

agreed that a seasonally appropriate time for such a tour is preferable, all parties appear to concur 

that April or May of 2011 would be appropriate.  With respect to parameters for the site tour, all 
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parties determined that it is appropriate to request further guidance from the Board as to what 

parameters it would deem appropriate for the site tour given that the Board may have specific 

locations or items it would like to view.  Thus, all parties request that the Board provide further 

guidance on this item and, in turn, all parties will reconvene and discuss appropriate parameters 

for the site tour, including those to be in attendance.

 While this Notice is being submitted by counsel to Powertech, it has been agreed upon by 

counsel for all parties. 

       Respectfully Submitted, 

/Signed (electronically) by/ Christopher S. 
Pugsley
____________________________________
Anthony J. Thompson, Esq.
Christopher S. Pugsley, Esq. 

Dated:  October 15, 2010    Thompson & Pugsley, PLLC 
1225 19th Street, NW 
Suite 300 
Washington, DC 20036 
COUNSEL TO POWERTECH
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing “JOINT NOTICE TO ATOMIC SAFETY
AND LICENSING BOARD REGARDING OUTSTANDING SCHEDULING ISSUES
” in the above-captioned proceeding have been served via the Electronic Information Exchange 
(EIE) this 15th day of October 2010, which to the best of my knowledge resulted in transmittal 
of the foregoing to those on the EIE Service List for the above captioned proceeding. 

       Respectfully Submitted, 

/Executed (electronically) by and in 
accord with 10 C.F.R. § 2.304(d)/ 

       Christopher S. Pugsley, Esq. 
       _____________________________ 
       Anthony J. Thompson, Esq. 
       Christopher S. Pugsley, Esq. 
Dated:  October 15, 2010    Thompson & Pugsley, PLLC 
       1225 19th Street, NW 
       Suite 300 
       Washington, DC 20036 

COUNSEL TO POWERTECH


