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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
PROGRESS ENERGY FLORIDA, INC. Docket Nos. 52-029 and 52-030

(Combined License Application for Levy
County Nuclear Site, Units 1 and 2)
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NRC STAFF ANSWER TO JOINT INTERVENORS’ MOTION TO COMPEL

Pursuant to 10 C.F.R. § 2.323(c), the Staff of the Nuclear Regulatory Commission
hereby answers the Motion to Compel (“Motion”) filed by the Nuclear Information and Resource
Service, the Ecology Party of Florida, and the Green Party of Florida (collectively, “Joint
Intervenors”) on September 27, 2010. As discussed below, the NRC staff (“Staff’) takes no
position on the merits of the discovery dispute between the Joint Intervenors and Progress
Energy Florida (“PEF”) or the timeliness of the Motion. The Staff does wish to clarify certain
statements attributed to it in the certification portion of the Motion to ensure an accurate record.

In their Motion, Joint Intervenors request that the Board order PEF to produce the
revised groundwater model “in a model-ready digital format.” Motion at 1. As noted in the
Motion, the Staff does not possess the model sought by Joint Intervenors. Id.at 3. Because it
views this matter as a discovery dispute between the applicant and the intervenor, the Staff
takes no position on the adequacy of PEF’s disclosures under 10 C.F.R. § 2.336(a) or Joint
Intervenors’ claim that they are entitled to the revised computerized groundwater model. The

Staff also takes no position on the timeliness of Joint Intervenors’ Motion.
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During an in-person meeting on September 23, 2010, counsel for the Staff and PEF and
a representative for the Joint Intervenors discussed a number of topics, including the timeliness
of Joint Intervenors’ Motion and precedent for motions to compel in Subpart L proceedings. In
the certification section of the Motion, the representative for the Joint Intervenors states that
counsel for the NRC Staff “expressed the view that [Joint Intervenors’ Motion] would not be
timely” and that “there is almost no precedent in the Subpart L experience.” Id. at 10. The Staff
wishes to clarify its position regarding these statements to correct any misunderstanding
between the parties and to ensure an accurate record. Staff counsel recalls remaining silent
during the timeliness discussion, and indeed intended to convey no opinion on the timeliness of
the then-proposed motion to compel. As described above, this remains the Staff’s position.
Second, while Staff counsel agreed that there is little precedent in Subpart L addressing
motions to compel, he did not intend to suggest that none exists. Indeed, Staff counsel
mentioned the Licensing Board’s ruling on PEF’s motion to compel in this proceeding. See
Progress Energy Florida (Levy County Nuclear Power Plant, Units 1 and 2) LBP-09-30, 70 NRC
___ (Dec. 29, 2009). The Staff also notes that there has been at least one other Board ruling on
a motion to compel in a hearing conducted under current Subpart L procedures. See Entergy
Nuclear Vermont Yankee, LLC and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear

Power Station), LBP-05-33, 62 NRC 828 (2005).
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In conclusion, the Staff takes no position on the substance of the Motion because it

views this matter as a discovery dispute between the Joint Intervenors and the Applicant.

Respectfully Submitted,

ISigned (electronically) by/

Kevin C. Roach

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Mail Stop O-15 D21

Washington, DC 20555-0001

(301) 415-2779
Kevin.Roach@nrc.gov

[Executed in accord with 10 CFR 2.304(d)/
Jody C. Martin

Counsel for NRC staff

U.S. Nuclear Regulatory Commission

Mail Stop O-15 D21

Washington, DC 20555-0001

(301) 415-1569

Jody.Martin@nrc.gov

Dated at Rockville, Maryland
this 7" day of October, 2010
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