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I would like to submit the following comments regarding the proposed rule. They specifically relate to Section
V. of the Supplementary Information: Agreement State Compatibility.

The Commission states that certain provisions of the proposed rule would be matters of mandatory
compatibility between the NRC and the Agreement States. This assertion has no statutory basis. The Atomic
Energy Act contains no provision requiring an Agreement State to maintain regulations compatible with those
of the Commission. The Commission may request compatibility by the states but cannot require it. According
to the Commission's own Office of General Counsel:

"Se ction 2 74 authorizes the relinquishment of Federal authority and responsibility. It does not establish a
program under which the States merely inspect against and enforce Federal standards. Section 274 contains
no requirement that compatibility be maintained by the States. Nor does the statute authorize the [NRC] to
terminate or suspend an agreement on any other ground other than that the action is required to protect the
public health and safety. Although it is readily apparent that the turnover of responsibility will work
satisfactorily only ifFederal and State regulatory programs are compatible, the section reflects Congressional
confidence that such compatibility will be achieved through cooperation. A unilateral power to require
compatibility would appear to be inconsistent with both the nature of the program established and the
underlying philosophy of the statute. "(Atomic Energy Commission General Counsel, May 25, 1963, AEC-R
101/2 page 4. Emphasis added.)

It should be noted that none of the provisions of the Atomic Energy Act upon which Counsel relied in
formulating its conclusions in 1963 have been changed by subsequent amendments to the act. This
characterization of the nature of the Agreement State program remains as valid today as it was when written.

To support its assertion of mandatory compatibility on the part of the Agreement States, the Commission
references its own "Policy Statement on Adequacy and Compatibility" (62 FR46518; September 3, 1997). Tlhdt
document was vigorously criticized at the time of its proposal by the State of New York, and has subsequently
been demonstrated to be based on tendentious constructions of the statutory language and misrepresentations of
the recorded intent of congress. (See "Compatibility, Cooperation and the Atomic Energy Act", Clayton Bradt,
CHP, NYS Dept. of Labor; in Proceedings of the Organization of Agreement States Meeting, October 6, 2005.)
Furthermore, the Commission has itself stated that this policy statement cannot be considered as establishing
any legally binding requirements upon the states:
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"This Policy Statement is intended solely as guidance for the Commission and the Agreement States in the
implementation of the Agreement State program. This Policy Statement does not itself impose legally binding
requirements on the Agreement States ". ( "Policy Statement on Adequacy and Compatibility "(62 FR46518;
September 3, 1997)

The Commission therefore may request the Agreements States to implement regulations compatible with the
proposed rule, but if it wishes to guarantee consistency it's only legal option is to implement the requirements
under its authority to protect the common defense and security.

Thank you for this opportunity to comment.

Clayton J. Bradt

72 Zabel Hill Rd.

Feura Bush, NY 12067

dutchbradtOhhughes.net
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