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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 
        

Before Administrative Judges: 

Alex S. Karlin, Chairman 
Dr. Anthony J. Baratta 
Dr. William M. Murphy 

In the Matter of 

PROGRESS ENERGY FLORIDA, INC. 

(Combined License Application for Levy County 
Nuclear Power Plant, Units 1 and 2)  

Docket No. 52-029-COL, 52-030-COL 

ASLBP No. 09-879-04-COL-BD01 

October 4, 2010 

MOTION FOR LEAVE TO FILE A NEW, TIMELY CONTENTION 
AND

CONTENTION 7A: INADEQUACY OF THE LEVY DEIS WITH RESPECT TO THE 
ENVIRONMENTAL IMPACTS OF LOW-LEVE RADIOACTIVE WASTE

 Intervenors, Nuclear Information and Resource Service, Green Party of Florida and 

Ecology Party of Florida (Co-Interveners or Interveners) file this consolidated brief as a Motion 

for Leave to File a New (timely) Contention, and also to offer Contention 7(A) concerning 

insufficiency in NRC Staff’s analysis of the environmental impacts associated with the storage of 

so-called “Low-Level” waste at the proposed Levy County Units 1 & 2 in Levy County Florida. 

This filing is timely because as clarified September 3, 2009 in the Order Granting Motion for 

Clarification, the Board approved a 60 day period for the filing of new contentions associated

with the publication of the Draft Environmental Impact Statement for Levy County Units 1 & 2. 

The DEIS was released to Parties in this case on September 5, 2010.
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 I Background  

 In LBP-09-10 (July 8, 2009), the Licensing Board revised and admitted Intervenors’ 

Contention 7 as follows:

Progress Energy Florida’s (PEF’s) application is inadequate because the Environmental 
Report assumes that the class B, C, and greater than C low-level radioactive waste 
(LLW) generated by proposed Levy Units 1 and 2 will be promptly (e.g., within two 
years) shipped offsite and fails to address the environmental impacts in the event that 
PEF will need to manage such LLW on the Levy site for a more extended period of time. 

While the language of Contention 7 as originally admitted by this Board included the words 

“inadequate,” the contention was explicitly admitted as a contention of omission.    

On August 31, in an Answer to Progress Energy Florida’s (PEF) Motion for Summary 

Disposition,  Intervernors agreed that original Contention 7, as admitted as a contention of 

omission, was moot with the publication of the NRC Staff’s Draft Environmental Impact 

Statement (DEIS) on the proposed Levy County 1 and 2 COL.  Contention 7 as a contention of 

omission was offered initially with respect to the PEF’s Environment Report. The publication of 

the DEIS which includes a section in Chapter 6 (Fuel Cycle, Transportation, Decommissioning)

on so-called “Low-Level” radioactive waste Section 6.1.6 starting page 6-12 (so-called LLRW)

still fails to comprehensively or adequately address potential environmental impacts arising from

the lack of adequate provision for storage or disposal of Class B or C or Greater than Class C

(GTCC)1 radioactive waste.   

 Intervenors find that the DEIS fails to provide sufficient information about the potential

impacts that may arise from the storage and handling of so-called LLWR at the proposed Levy

site. Our members who live in Levy and Citrus Counties and the surrounding area are deeply
1 While Interveners recognize that the Commission (CLI-10-02) explicitly ruled Greater than Class C 
beyond scope of the LLRW contentions in COL proceedings, we would still like to point out that until the 
Federal Government supplies an off-site destination, these wastes are, in fact going to be stored on site – 
and when it comes to environmental impact, we remain concerned that they be addressed in the DEIS – 
and will supply non-contention comments to NRC on NUREG 1942 in addition to this footnote.



3

concerned about extended storage of wastes in their area and possible waste processing or 

handling activities to “minimize” or “reduce” waste as referred to by the Applicant in its COL and 

the NRC Staff in the DEIS . Lack of details about the plan for extended storage or disclosure of 

the specifics of other practices prevent any accurate analysis of possible impacts and 

consequences of such activities. We, and our members view such findings as basic to meeting 

the requirements of both the National Environmental Policy Act and the Atomic Energy Act. 

Further, NRC regulations such as 10CFR52.79 and 10CFR51 appropriately require 

consideration of these matters. 

Therefore Intervenors submit this new version of Contention 7 to be titled Contention 7A.  

As demonstrated below, Contention 7A satisfies the NRC’s admissibility criteria and the NRC’s 

standard for filing of new contentions under 10 C.F.R. 2.309(f)(2).    

  

II.  New Contention 7A 

 Intervenors bring the following new Contention 7A: 

The US Nuclear Regulatory Commission’s (NRC’s) Draft Environmental Impact Statement 
(DEIS) prepared as an initial report to support a Commission ruling on a proposed COL at 
Progress Energy Florida’s (PEF’s) Levy County Florida nuclear power reactor site fails to 
comply with 10 C.F.R. Part 51 and the National Environmental Policy Act because it fails to 
adequately address, and inappropriately characterizes as SMALL, direct, indirect, and 
cumulative impacts, onsite and offsite, of generating and managing so-called Low-Level 
Radioactive Waste (so-called LLRW) from operating the proposed two AP1000 reactors: 

A. Radiological impacts to workers (occupational dose) specifically: 
1. Impacts resulting from storage of so-called LLRW under the DCD 
2. Impacts resulting extended storage of so-called LLRW not covered by the DCD but likely do 
to the lack of an off-site location for permanent disposition of Levy County so-called LLRW 

B. Soil and ground water contamination that is possible from “normal storage” of LLRW:  
1. Impacts resulting from storage of so-called LLRW under the DCD 
2. Impacts resulting extended storage of so-called LLRW not covered by the DCD 
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C. Impacts, including (but not limited to) soil and groundwater contamination resulting from 
practices intended to minimize storage of Class B and Class C so-called LLRW are not 
analyzed in the DEIS but should be part of any DEIS or Final EIS on the proposed reactors: 
1. The applicant has invoked, but not described “waste minimization” actions 
2. NRC Staff have not demanded disclosure or specific plans associated with “minimizing” class 
B and C waste 
3. The DEIS is deficient because it does not address environmental impacts that may result
from waste minimization activities that will be the direct result of so-called LLRW generation in 
Levy County FL. 

D. Environmental impacts such as those arising from the contamination of ground water and soil
or other possible impacts that would become clear if there were an explicit plan for waste 
management may result in significant impact of the proposed project, such as the possibility that 
all contaminated soil would be required to be exhumed during clean up or decommissioning in
the event of a leak. 

E. The lack of a detailed plan from the applicant about storage, management and possible 
treatment of so-called LLRW beyond the 1 – 2 year storage capacity described in the DCD for 
the AP1000 has resulted in omissions and inadequacies described above. Therefore the DEIS
also failed to adequately identify, and inappropriately characterizes as SMALL: 
1. Environmental impacts, 
2. Impacts on workers 
3. Appropriate mitigation measures 

The declarations of Dr. Marvin Resnikoff (Attachments A—10-04-2010 and B—09-15-2010 

including Resume) are filed in support of this amended contention. 

Intervenors provide the following basis for the contention: 

  As demonstrated in the Declarations of Dr. Resnikoff there are credible issues 

associated with handling and storing so-called “low-level” radioactive waste that NRC Staff fail 

to treat in the DEIS. These declarations and previous filings of declarations from Diane D’Arrigo 

(supplied again as Attachment C) establish once again that there is no credible basis to assume 

that so-called LLRW generated by reactors operating in Levy County Florida will definitely 

shipped off-site within two years. No such disposal option exists today and two years is not a 

credible time span to generate a new off-site option. 
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To its credit, NRC staff acknowledge in the DEIS (page ++ ) that that extended storage of so-

called LLRW on the Levy Site is one of the possible outcomes, however lacking any detail from

the applicant about the way in which such extended storage and possible handling would be 

conducted, the assertion that environmental impacts from such undefined activities will be 

SMALL or that the NRC regulations will necessarily be met is not credible.   

 As we have argued elsewhere, PEF’s offer of an alternative plan for onsite storage is so 

lacking in detail as to be completely useless for showing compliance with NRC’s safety 

regulation 10 C.F.R. 52.79, including 52.79(a)(3) which specifies that the FSAR must include: 

3) The kinds and quantities of radioactive materials expected to be produced in the 
operation and the means for controlling and limiting radioactive effluents and radiation 
exposures within the limits set forth in part 20 of this chapter; 

It is reasonable to conclude that if this is a requirement of the NRC regulations, it is part of the

activities which must be analyzed in the NEPA analysis to support the licensing action.  

NRC Staff attempts to dismiss such a detailed assessment on page 6-14 of the DEIS: 

The measures to reduce the generation of Class B and C wastes described by PEF, 
such as reducing the service run length of resin beds, could increase the volume of 
LLW, but would not increase the total curies of radioactive material in the waste. The 
volume of waste would still be bounded by or similar to the estimates in Table S–3, and 
the environmental impacts would not be significantly different. 

We disagree that the enumeration of source term in the DCD (Chapter 11) is sufficient. As 

indicated in this paragraph, the handling of the waste may change the impact – increasing 

volume is a parameter with potential for impact as much as an increase in curies. As referenced 

in Dr. Resnikoff’s current Declaration (Attachment A) there have been incidents of liquids 

associated with “Solid” so-called LLRW, including resins that have leaked into the accessible

environment. Such events are not reflected in the analysis offered in the DEIS.  
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In addition to the NRC invoking the possibility of waste handling / processing beyond simple

storage, the Applicant also make broad references:  

  Section 11.4.2.4 of the COLA:    

In the event that off-site shipping is disrupted or facilities are not available to accept 
radwaste when LNP Units 1 & 2 become operational, as described in DCD Section 
11.4.2.1 paragraph ten, temporary storage capability on-site is available for greater than 
two years at the expected rate of radwaste generation and greater than one year at the 
maximum rate of radwaste generation.  During this period, the implementation of 
additional waste minimization strategies could extend the duration of temporary 
radwaste storage capability.  Since there are no facilities currently licensed by the NRC 
for disposal of Greater than Class C (GTCC) LLRW, storage of GTCC would be similar 
to the methodology used for storage of spent fuel.  (emphasis added)  

Given the lack of details offered by PEF, neither the NRC nor the public therefore has any basis 

for evaluating the possible impacts associated with “waste minimization practices. As 

enumerated in the Declarations from Dr. Resnikoff, the potential for significant impact exists,

has been documented elsewhere at operating reactors, and should be included in the NRC Staff 

assessment of possible impacts from the operation of two AP1000 nuclear reactors in Levy 

County.  

 Both the applicant and the NRC Staff asserts that if PEF is forced to store so-called 

LLRA for an extended period, it will change its plans and make an analysis under 10 CFR 

50.59; and that in the event that analysis shows that the extended waste storage would cause

Levy to be out of compliance with the PEF FSAR, PEF will seek a license amendment. But a

promise to seek a license amendment after the license has been issued is not adequate to 

satisfy the NRC’s licensing standards, which require that safety of operation must be 

demonstrated at the time of licensing, not afterwards.  For instance, 10 CFR 52.79 requires that:  

The final safety analysis report shall include the following information, at a level of 
information sufficient to enable the Commission to reach a final conclusion on all safety 
matters that must be resolved by the Commission before issuance of a combined 
license…. 
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This requirement, coupled with the tenant under NEPA that “reasonably foreseeable” impacts 

are to be included in the federal analysis of impacts. Many credible authorities in addition to the 

intervener’s experts, (including the Commission itself in its ruling on the admission of 

Contentions 7 and 8) have affirmed that the inability to ship so-called LLRW off-site is 

“reasonably foreseeable” and therefore it follows that the impacts from an extended storage and 

any other actions associated with keeping the waste in Levy County should be included at this

stage of the licensing / NEPA analysis. 

Again, the DEIS is an analysis of the proposed action. Co-interveners, on behalf of our 

members assert that since the generation of so-called LLRW by the operation of these reactors

is a certainty the full scope of potential impacts that are reasonably foreseeable should be 

included in the EIS, and NRC Staff fails to include possible outcomes that could be significant.

In addition to the matter of storage details, any and all future treatment and processing that 

could add to the routine and accidental radioactive and chemical releases and exposures from

the operation of the reactors, management of high and so-called “low-level” radioactive waste

and all of the accompanying activities, is necessary in order to assess the compliance with both 

10 CFR 20 (for both workers and the public) as well as ALARA (10 CFR 50 Appendix I) which

once completed, would also need to be included in the DEIS.  

It is incumbent upon the NRC Staff to demand from the applicant sufficient information to 

demonstrate compliance with all applicable regulations for the radioactive waste generated by

Levy County Units 1 and 2 in order to use such information for a complete and accurate 

environmental analysis and DEIS. 

Given the very real likelihood that there will not be a place to permanently isolate the waste 

generated by Levy 1 & 2 in a timely fashion, it is not sufficient to invoke a future license 
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amendment as the “plan” for this waste. NRC staff must demand PEF to describe, in detail the

plan for how it intends to manage (and possibly treat) this material with sufficient information so 

that NRC staff can, in fact, describe the environmental impacts that may ensue.  

Conclusion 

 For the foregoing reasons, Contention 7A should be admitted.    

Respectfully Submitted,

   
Electronically signed by                                                          
Mary Olson 
Southeast Regional Coordinator,  
Nuclear Information and Resource Service 

on behalf of the Co-Intervenors 

PO Box 7586 
Asheville, North Carolina 
828-252-8409 
October 4, 2010 
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