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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
 
In the Matter of 
Luminant Generation Company, LLC       Docket Nos. 52-034 and 52-035 
Comanche Peak Nuclear Power Plant 
Units 3 and 4         October 4, 2010 
Combined License Adjudication 
 

 

Intervenors’ Consolidated Response to the Applicant’s and Staff’s Answers in Opposition 
to the Proposed Contentions Based on the Draft Environmental Impact Statement  

 

 The Intervenors offer the following in response to the Answers of the Applicant and NRC 

Staff to the proposed contentions based on the Draft Environmental Impact Statement 

The  proposed DEIS contentions are not untimely because they were filed within the time 
specified under the scheduling order. 
 

The Panel’s scheduling order of October 28, 2009, new contentions are timely under 10 

C.F.R. 2.309(f)(2)(iii) if filed within thirty days when new and material information becomes 

available. The proposed DEIS contentions were filed within thirty days of the availability of the 

DEIS. The Initial Scheduling Order directs Intervenors to address the factors in 10 CFR 2.309(c) 

if their proposed contentions are filed outside the time specified in the scheduling order.  Since 

the time limit for filing the DEIS contentions was met the requirement to address 10 CFR 

2.309(c) are not applicable. 
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The proposed contentions are distinguishable from earlier proffered contentions. 

The Applicant has argued that the proposed DEIS contentions are too similar to earlier 

proffered contentions to justify their admission.1 The Applicant’s comparison of Contention 11 

and DEIS Contention 4 indicates that the former focused on quantities of water while the latter 

deals with water temperatures. Contention 12 and DEIS Contentions 2,3(A) and 5, while similar, 

are distinguishable because the latter focus on information and analyses in the DEIS that were 

not addressed at the same level of detail in the Applicant’s ER. Contention 18 was rejected to the 

extent it did not address viable base load alternatives while DEIS Contention 6 advances the 

assertion, with expert support, that wind and solar is a viable alternative for baseload generation. 

DEIS Contention 1 is focused on the DEIS need for power discussion and includes aspects such 

as, for example, the viability of CAES coupled with renewable sources to provide base load 

generation. 

DEIS Contention 1 

  Need for Power 

A.   The Applicant and Staff argue that whether Comanche Peak Units 3 & 4 will able 

to generate net revenue to justify the project is immaterial to the proceeding.2 It is 

uncontradicted that the referenced Potomoc Economics, Ltd. Report projects that as 

of 2009, additional nuclear capacity would not be competitive when judged on 

                                                           
1 Applicant Answer, pp.3-5. 
2 Staff Answer, pp .9-10; Applicant Answer, pp.24-25. 
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whether such could produce net revenue. And while the report does not project 

whether this circumstance will persist over time it does not rule it out.  Conversely, 

the conclusion reached in the DEIS is that market conditions justify the proposed 

project.3 However, the DEIS does not consider whether current or projected net 

revenues justify the proposed project.   The Intervenors’ purpose in advancing DEIS 

Contention 1 is tied to the premise that nuclear generating capacity that is more costly 

than its nonnuclear market competitors is marginally less competitive and less likely 

to generate net revenues.   The contention is a reflection that ERCOT leaves to market 

participants to determine whether generating capacity should be added.4 And while 

the DEIS defines the “market conditions” parameter narrowly to include only 

projected supply and demand, the proposed contention argues that consideration of 

net revenues is also a relevant factor in determining the validity of Staff’s conclusion 

that market conditions justify Units 3 & 4. The Potomoc report utilizes net revenues 

as an indicator of generation unit viability and excluding such from the DEIS results 

in an overly restrictive and incomplete analysis. 

 
B.   The focus of DEIS Contention 1.B. is that the more acute need for power in the 

ERCOT market is related to peak demand rather than for base load. The Applicant 

argues that the increase of high demand hours in 2009 while in the same year the total 

average load decreased is of no consequence. 5 Applicant cites no part of the ER that 

discusses this trend of increases in high demand hours coupled with the decrease in 

average load. 

                                                           
3 DEIS, p. 8-1. 
4 DEIS,  sec. 8.1.3 
5 Applicant Answer, p. 26 
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Staff cites to the DEIS at p. 8-6, lines 4-11, for the proposition that this trend has 

been discussed. However, this part of the DEIS does not discuss the countervailing 

trends of reduced average and increased high demand hours; it simply acknowledges 

that ERCOT is interested in the power system’s capacity to follow peak load 

variations. The DEIS also concedes Units 3 & 4 have limited load-following 

capabilities, i.e. the units will not be effective in meeting projected increases in peak 

demand.6 

This Contention should be read in conjunction with the balance of DEIS 

Contention 1 that asserts that the projections for the need for base load generation are 

overstated. The combination of overstated base load needs and understated 

projections for peak load generation cast doubt on whether the power generated by 

Units 3 & 4 is needed. 

 

C.   This subpart of DEIS Contention 1 is derived, in part, from the DEIS conclusion 

that in order to replace the projected capacity from Units 3 & 4 wind generation 

capacity would need to be in excess of 10,000 MW, which it is currently.7 ERCOT’s 

high-wind generation case projects “24,622 MW(e) of installed new wind capacity in 

ten years.”8 This additional wind capacity projected by ERCOT would more than 

satisfy the Applicant’s stated need for 10,000 MW of wind capacity to replace Units 3 

                                                           
6 DEIS, p. 8-6. 
7 Power Report, p. 3. 
8 DEIS, p. 9-21. 
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& 4.9 Applicant argues that the extant 10,000 MW of wind capacity is already 

factored into need for power projections. 10 But Applicant does not address the 

addition of over 24,000/16,000 MW of wind capacity expected by ERCOT in the next 

ten years. And neither the Applicant nor Staff analyze why this projected increase in 

wind capacity is not able to meet the Applicant’s alleged need for power when even 

the Applicant concedes that 10,000 MW of wind capacity is enough to replace the 

capacity from Units 3 & 4.11  

 

D.   The DEIS assumes that wind capacity has an effective load carrying capacity 

(ELCC) of 8.7%.12 However, ERCOT’s current ELCC recognize that revisions are 

required to account for large additions of wind capacity that cause different load 

profiles compared to the current ELCC that does not factor in new wind capacity.13 

This recognition by ERCOT that revisions are necessary is dismissed by Applicant as 

merely speculation.14 But this is more than speculation because ERCOT already 

recognizes that an accurate capacity factor calculation requires that new wind 

generation be included.15 This is not the same situation that occurred in the Vogtle 

case.16 In Vogtle the petitioners did not point to a specific critique that rendered the 

                                                           
9 Id. And even if the ERCOT wind scenario 2 is adopted it is still projected that 0ver 16,000MW of wind capacity will 
be available more than satisfying the additional 10,000 MW of wind capacity needed to replace the power from 
Units 3 & 4. See Applicant’s Answer, Attachment 9, p.2.  
10 Applicant Answer, p.27. 
11 DEIS, p. 9-21. 
12 DEIS, p. 8-19 
13 Power Report, p.4, fn.6. 
14 Applicant Answer, p. 29. 
15 Power Report, p.4, fn.6. 
16 In The Matter Of Southern Nuclear Operating Company (Early Site Permit for Vogtle ESP Site), 65 N.R.C. 237 
(2007). 
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need for power inadequate.17 In this case the subject contention should advance 

specifically because the ERCOT study recognizes the very deficiency pointed out by 

the Intervenors, i.e. that the current capacity factor and the ELLC on the ERCOT 

system is unreliable because it does not fully account for wind capacity.18 

 

Staff’s criticism of this contention centers on the argument that it does not explain 

how ELCC makes any difference to the need-for-power consideration.19 The need for 

power  and reserve margin analyses are affected by the ELCC and capacity factor 

attributable to wind as pointed out in the DEIS.20 Hence, the roles of the capacity 

factor and ELCC related to wind capacity are self-evident in the need for power 

analysis. 

 

E.   This subpart of DEIS Contention 1 argues that the need for power is diminished 

because of the anticipated improvements in deployment and dispatch with the 

transition to a nodal system.21 This transition is expected to reduce congestion in the 

dispatch of generation resources.22 To the extent that dispatch of available resources 

is made more efficient by the transition to the nodal system, the need for power is 

affected. Rather than compensating for inefficiencies in dispatch and deployment by 

adding generating capacity, the nodal system will reduce the need for power. Staff 

                                                           
17 Id. at 272. 
18 Power Report, p.4, fn.6. 
19 Staff Answer, p. 15. 
20 DEIS, pp. 8-19-20. 
21 Power Report, p. 4. 
22 Id. 
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contends that this transition is accounted for in the DEIS.23 While the DEIS does 

mention this transition to a nodal system there is no attempt to determine the effect on 

need for power. The DEIS discussion implies that the nodal system will be more 

efficient (as argued by Intervenors) but effectively ignores its actual impact on need-

for-power.  

  The Applicant argues that the transition to a nodal system is unrelated to the need 

for power because it is intended to address transmission congestion.24 This argument 

ignores the fact that the DEIS included the reference to the transition to a nodal 

system in the need for power section. Nor does the Applicant discuss the anticipated 

incentives for more efficient behavior that are an integral part of the transition to the 

nodal system.25 Efficiencies in the system have an inherent effect on the amount of 

generating capacity needed to meet demand. Arguably, inefficiencies that interfere 

with delivery of electric energy discourage market entry. A revamped dispatch and 

deployment system is expected to provide incentives for more efficiency according to 

the DEIS but the quantification of savings/reduced need for power expected from 

such are not included in the DEIS. 

 

F.   Subpart F of DEIS Contention 1 points out that ERCOT’s qualification of 2,200 

MW of load acting as a responsive reserve (LaaRs) is greater than the 1,150 MW 

assigned to such in the DEIS.26 Applicant contends that the LaaRs have been 

adequately accounted for because the 1,150 MW listed in Table 8-2 have been 

                                                           
23 Staff Answer, p. 14 citing DEIS pp. 8-4-5. 
24 Applicant Answer, p.30. 
25 DEIS, p.8-5. 
26 DEIS, Table 8-2, p.8-16. 
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purchased.27 But this ignores ERCOT’s decision to designate additional LaaRs 

capacity to its generation load forecast. Adding this additional increment of LaaRs to 

the load forecast in Table 8-2 reduces the load forecast and increases the projected 

reserve margin.   

 

  Staff argues that the Intervenors’ do not show how the addition of LaaRs capacity 

at the 2,200 MW level effects the determination of the need for power.28 As noted 

above, when the greater quantity of LaaRs capacity is added to the load forecast  in 

Table 8-2 the load forecast is reduced and reserve margins are increased. This has a 

direct bearing on need for power considerations. Staff also argues that the discussion 

of LaaRs in the DEIS is not different from the discussion of such in the DEIS.29 The 

ER was prepared before the latest ERCOT designation of 2,200 MW as LaaRs. The 

ER designates 1,125 MW as LaaRs. 30 Notwithstanding that ERCOT has designated 

2,200 MW as LaaRs, the ER assumes that only 1,125 is available because that 

increment has been purchased.31 Using the purchase increment rather than the 

designated increment has the effect of overstating the need for power. If ERCOT sees 

fit to recognize the 2,200 MW as LaaRs it is unreasonable for the DEIS to utilize the 

lower amount. 

 

G.   This subpart of Proposed EIS Contention 1 asserts that ERCOT’s overall 

generating capacity will increase by integrating turbine inlet cooling capacity to 

                                                           
27 Applicant Answer, p. 32. 
28 Staff Answer, p. 16. 
29 Id. 
30 DEIS, Table 8.4-1 at p. 8.4-11. 
31 Applicant Answer, p. 31-32. 
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natural gas fueled units.  As discussed in the Power Report, this innovation increases 

efficiency of gas generation by reducing inlet temperatures during periods of high 

ambient temperatures.32 Staff and Applicant argue that it is not clear why such an 

efficiency improvement has a relationship to the need for power.33 To the extent that 

natural gas-fueled generating capacity is increased the need for power is decreased.  

The reason this aspect of generating efficiency is advanced is to illustrate the possible 

“off the shelf” alternatives to the proposed project that are available but not discussed 

in the DEIS. 

 

H.   The DEIS assumes that from 2009 to 2024 there will be no reduction in demand 

attributable to more efficient end-use beyond the 242 MW specified in DEIS Table 8-

2.  This ignores other grounds to expect reductions greater than the 242 MW. As 

discussed in the Power Report, the CPS energy efficiency program has documented 

significant savings at very low cost.  Neither the Applicant nor Staff dispute these 

savings. Additionally, adoption of the Texas PUC’s modifications would alter load 

forecasts from the 242 MW shown in Tables 8-1 and  8-2 to 580 MW savings through 

efficiency. Granted, as of this date, the PUC’s rule has not been finally adopted. 

However, this program and other similar programs, such as the CPS example 

discussed above, are having the intended effect of reducing demand. But the Staff and 

Applicant maintain that there will be no increases in energy efficiency beyond those 

attributable to Texas HB 3693, i.e. 242 MW. 34 This position is unreasonable given 

the emphasis on efficiency evidenced by the proposed PUC order and the 
                                                           
32 Power Report, pp. 4-5. 
33 Staff Answer, p. 17; Applicant Answer, pp.32-33. 
34 Applicant Answer, p.33; Staff Answer, p.19. 
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demonstrated success of the CPS efficiency program. The Staff also argues that it is 

not clear how reductions in demand relate to need for power based on the Intervenors’ 

contention and the Power Report.35However, the Power Report notes the relationship 

between efficiency and the “effect of reducing the need for new generation.”36 

 

I.   This subpart of Proposed DEIS Contention 1 argues that the addition of the Texas 

non-wind renewable portfolio standard would have the effect of steadily increasing 

the share of non-wind renewable generation to 500 MW by 2015.37 Both Applicant 

and Staff argue that the rule has not been finally adopted and therefore any energy 

savings attributable thereto should be disregarded.38 While Intervenors acknowledge 

this proposal is not yet final, the point is that it represents the policy trend toward 

reliance on renewable fuels. The DEIS does not even acknowledge this trend and by 

this omission implies that it is nonexistent. 

Staff also argues that it is not clear how addition of 500 MW of non-wind 

renewable would alter the DEIS conclusion that need for power justifies Units 3 & 

4.39 The relationship between addition of this renewable fuel capacity would bolster 

the overall capacity and increase reserve margins.  

 

J.   This subpart of Proposed DEIS Contention 1 covers the need to account for 

energy savings attributable to adoption of building codes that have the effect of 

                                                           
35 Staff Answer, p. 33. 
36 Power Report, p.6. 
37 Id. 
38 Staff Answer, p. 20; Applicant Answer, p. 34. 
39 Staff Answer, p. 20. 
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reducing energy usage.40 The Staff and Applicant both take the position that no 

energy savings should be attributed to the adoption of the new building codes.41 

While there are areas where the extent of the expected savings may be arguable, to 

assume no savings are anticipated is contrary to the projections by the International 

Energy Conservation Code and Building Code’s Assistance Program. Both of these 

sources project savings in energy that are neither remote nor speculative.42 

 

K.   This subpart of proposed DEIS Contention 1 cites a policy study that asserts need 

for new generation in Texas could be significantly curtailed with adoption of energy 

efficiency policies.43 Staff argues there is no showing of how the information in the 

subject study differs from that which is in the DEIS.44 The differences include the 

unreasonably low savings attributable to efficiency shown in Table 8-2, i.e. 242 MW. 

Again, the Staff and Applicant take an overly narrow view of the future of energy 

efficiency as a means to avoid building additional generation capacity. The point of 

the Intervenor’s inclusion of this study is to evidence the unreasonableness of the 

assumption that efficiency would reduce demand by only 242 MW for the next 

fourteen years when there are ample reason to project much greater savings. 

 

L.   This subpart discusses the additional funds available to increase energy 

efficiency.45 Intervenors contend that funds from the American Recovery and 

                                                           
40 Power Report, pp.6-7. 
41 Staff Answer, pp. 23-24; Applicant Answer, pp.35-36. 
42 Power Report, pp. 6-7. 
43 Power Report, p. 7. 
44 Staff Answer, p. 25. 
45 Power Report, p.7. 
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Reinvestment Act (ARRA) for energy efficiency/conservation should be included in 

the determinations for the need for the power from Units 3&4.46  Staff and Applicant 

argue that the subject ARRA funds for energy efficiency need not be considered 

because Intervenors do not show how such expenditures may affect the need for 

power. 47 This argument ignores the obvious purpose of the subject funds, i.e. demand 

reduction. Under Staff’s and Applicant’s reasoning these funds effectively do not 

exist and will have no relationship to the need for power and therefore, ignoring such 

in the DEIS is permissible. The DEIS Review Team’s disregard of these funds and 

their explicit purpose means that its need for power quantifications are materially 

flawed andoverstated because the ARRA funds for conservation/efficiency will have 

the effect of reducing demand for the power from Units 3&4.  

 

M.   This subpart discusses the use of compressed air energy storage (CAES) as a 

means to provide base load generation from variable renewable fuel sources such as 

wind and solar.48 The DEIS assumes that a combination of alternatives must include 

2120 MW of natural gas generation.49 However, Dr. Dean has argued that the use of 

adiabatic technology would eliminate the need for any natural gas for generation 

related to CAES.50  

 

                                                           
46 Id. 
47 Staff Answer, p. 26; Applicant Answer, p.38. 
48 Power Report, p. 7-8 citing the Dean Report.  
49 DEIS, p.9-28. 
50 Dean Report, p.2. 
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N.   This subpart discusses the ERCOT high-wind case that, according to the DEIS, 

does not include the capacity from Units 3 & 4.51 The Applicant argues that this 

scenario was not selected by the PUC and cites to the PUC’s order that adopted 

Scenario 2.52 The order referenced by the Applicant is dated October 7, 2008. But 

ERCOT’s Long-Term System Assessment that discusses the high wind scenario 

which excludes Comanche Peak Units 3 & 4 is dated December, 2008. Hence, while 

the PUC October 7, 2008, order envisions Scenario 2, ERCOT still addresses 

Scenario 3 in its long-term assessment. Irrespective of whether scenario 2 or 3 is 

applied both generate more than 10,000 MW, the amount the Applicant maintains is 

necessary to replace the power attributable to Units 3 & 4.  

If the Panel determines that all or parts of DEIS Contention 1 is non-timely it 

should be admitted nevertheless. For purposes of admissibility Proposed DEIS 

Contention 1 should advance because the need for power is a material consideration 

required by the NRC. Additionally, data released from ERCOT in May, 2010, are 

more current and presumably, more precise. 10 CFR 2.309(c)(1)(i). The Intervenors’ 

rights to party status and their interests are already part of the record in this case. 10 

CFR 2.309(c)(1)(ii)(iii)(iv). Clearly, no other party has expressed any doubt whether 

the Applicant has made a reasonable case regarding its purported need for power. 10 

CFR 2.309(c)(1)(v)(vi). This contention will not needlessly broaden or delay the 

proceeding because the need for power and is a fundamental issue for a licensing 

decision.10 CFR 2.309(c)(1)(vii). In the interest of providing an accurate evaluation 

                                                           
51 DEIS, p.9-29. 
52 Applicant Answer, p.40-42, 
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of the need for power the proposed contention should advance. 10 CFR 

2.309(c)(1)(viii).  

DEIS Contention 2 

This contention focuses, inter alia, on the DEIS discussion that the combination of 

alternatives must include natural gas for generation.53 

 The Staff and Applicant argue that CO2 emissions are not attributable to the CAES 

portion of the combination of alternatives.54But the combination of alternatives in the DEIS still 

assumes CO2 emissions of 180,000,000 metric tons attributable to natural gas.55 It is this 

conclusion that DEIS Contention 2 addresses. The DEIS does not consider an alternatives 

combination that excludes natural gas even though the ConocoPhillips/General Compression 

project would not utilize natural gas to operate its CAES generation unit. The DEIS should have 

included a non-natural gas CAES in the combination of alternatives. Doing so would have 

resulted in the CO2 emissions for the alternatives combination coming in at or near zero. This 

would, in turn, have altered the data in Table 9-6 in a way that would favor the combination of 

alternatives over nuclear by a wide margin on the basis of CO2 emissions.56  

 

DEIS Contention 3 

This contention focuses on the relationship between global warming and nuclear power.  

                                                           
53 DEIS Contentins, pp.6-7. 
54 Staff Answer, p. 32; Applicant Answer, p. 43. 
55 DEIS, Table 9-6, p. 9-33. 
56 The Staff’s recognition of errors in Table 9-6 does not alter the fact that the combination of alternatives should 
have utilized non-natural gas generation resources. As for the alterations to Table 9-6 discussed by Staff at p. 33, fn 
11, such do not cure the fundamental problem of inclusion of natural gas as a necessary component when it is not 
needed for the isothermic CAES proposed by ConocoPhillips/General Compression. 



 15 

 The Staff endorses the DEIS conclusion that climate change is not a destabilizing 

influence on environmental resources either nationally or globally.57 This conclusion cannot be 

reconciled with the conclusions reached in the EPA’s report “Climate Change Indicators in the 

United States”.  That report documents effects related climate change including heat waves, 

global and national precipitation changes, tropical cyclone intensity, increased ocean 

temperatures and acidity, rising sea levels and changing currents, and shrinking arctic sea ice and 

glaciers all of which impact humans, plants, and animals. 58 To describe these changes as “not 

destabilizing” ignores the conclusions reached in the EPA report. However, by minimizing the 

impacts of climate change, the DEIS can likewise minimize the impacts of individual 

contributors, such as the uranium fuel cycle, to GHG accumulation. The climate change 

indicators are affected by the total GHG inventory thereby putting a premium on 

eliminating/minimizing emissions of GHG.59  

While quantifying the UFC CO2 emissions (but not other GHG such as methane and 

nitrous oxide) for a reference 1000 MW nuclear plant, the DEIS makes no such comparative 

quantification for wind and solar power. This omission is premised on the mistaken idea that 

wind, solar and other renewable fuels are not viable alternatives for baseload generation. 60 This 

is a significant omission that renders DEIS Contention 3 material.61  As the Intervenors argued in 

their proposed DEIS Contention 3, there is an emphasis on selecting the lowest GHG power 

                                                           
57 Staff Answer, pp. 35-37. 
58  U.S. EPA, “Climate Change Indicators in the United States”, pp. 4-7, 57-67. 
59 Id. at p. 68. 
60 Applicant Answer, p. 46; Staff Answer, pp. 40-41. See also DEIS Contention 6 for the discussion of  the use of 
wind and solar for baseload. 
61 This is not so-called “flyspecking” considering the consequences of climate change. Cf. In the Matter 
of System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site), 61 NRC 10,13. 
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generation modes because of the obvious importance of minimizing GHG emissions in order to 

mitigate the effects of climate change.62  

DEIS Contention 3 also challenges the comparisons regarding water impacts related to 

nuclear power and the alternatives. Once again, both Staff and Applicant ignore the ability of a 

combination of alternatives that includes an isothermic CAES component that would not require 

natural gas. The reluctance of Staff and Applicant to include this non-natural gas component is 

unreasonable because the DEIS recognizes its viability. 63 And neither Staff nor Applicant has 

argued that such technology is remote and speculative. 

 

DEIS Contentions 4-6 

Intervenors offer no further responses on DEIS Contentions 4-6. However, the absence of 

a response should not be interpreted as Intervenors’ agreement with either the Staff”s or the 

Applicant’s Answers related to DEIS Contentions 4-6.  

 

Conclusion 

Intervenors urge that DEIS Contentions 1-6 be admitted for adjudication. 

 
Respectfully submitted, 

      
     Signed (electronically) by Robert V. Eye  
     Robert V. Eye, Kan. Sup. Ct. No.10689 
     Kauffman & Eye 
     112 SW 6th Ave., Suite 202 
     Topeka, Kansas 66603 
     785-234-4040 

       bob@kauffmaneye.com 

                                                           
62 DEIS Contentions, pp. 8-9. 
63 DEIS, p. 9-21. 
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