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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

____________________________________
      ) 
In the Matter of    ) Docket No. 70-27 EA 
      )  
BABCOCK & WILCOX NUCLEAR ) ASLBP No. 10-902-01-EA-BD01 
OPERATIONS GROUP, INC.)  ) 
      ) October 1, 2010 
(Lynchburg, VA Facility)   ) 
____________________________________)

JOINT MEMORANDUM IN RESPONSE TO LICENSING BOARD  

MEMORANDUM AND ORDER REQUESTING  

CLARIFICATION OF PROPOSED SETTLEMENT AGREEMENT

INTRODUCTION

 By its Memorandum and Order (Requesting Clarification of Scope of Proposed 

Settlement Agreement) (“Order”), the Atomic Safety and Licensing Board (“Licensing Board” or 

“Board”), asked the parties to file a memorandum “in which they shall provide clarification with 

respect to the extent, if any, that the settlement agreement calls upon the licensee to take specific 

measures designed to avoid a repetition of the untoward incident that was at the basis of this 

enforcement action.”1  As discussed further below, the Settlement Agreement itself does not 

contain a requirement or agreement for the licensee to take a broad range of corrective or 

improvement actions, because the licensee had already performed a formal Root Cause Analysis 

and had completed a number of significant corrective actions, well before settlement discussions 

began.  Under these circumstances, there was no need to confirm or mandate such actions in the 

1  Order at 2 (Sept. 22, 2010). 
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Settlement Agreement, although the parties acknowledge they could have made the record 

clearer for the Board.  The information requested by the Board is provided below, and the parties 

believe it is sufficient for the Board to conclude that the Settlement Agreement is in the public 

interest, pursuant to 10 C.F.R. § 2.203. 

DISCUSSION

 Although the Board’s statement regarding the absence of specific references in the 

proposed Settlement Agreement to various corrective and improvement actions other than the 

two specifically identified in the Settlement Agreement is correct, that fact should not be 

interpreted as the failure of the licensee, Babcock & Wilcox Nuclear Operations Group, Inc. 

(“B&W NOG”) to have taken prompt and comprehensive corrective actions, or of the NRC Staff 

(“Staff”) to assure that timely, comprehensive corrective actions were taken by B&W NOG to 

avoid a recurrence of this type of incident.  While the Settlement Agreement did not explicitly 

recount actions already taken, in response to the Board’s inquiry, the primary actions taken are 

discussed below. 

 For perspective and an understanding of the underlying incident, the NRC Staff’s 

Inspection Report states: 

c.  UR Hydrofluoric Acid (HF) Spill 
(1) Inspection Scope and Observations

On Monday, April 28, on third shift (10:15 p.m.), an HF spill occurred 
while operators were in the process of adding HF to the HLDs. 
Operators noted liquid HF beneath the HF day tank dripping from a 
drain valve which should have been closed for this operation. Operator 
“A” closed the valve and mistakenly applied crystalline sodium 
hydroxide (NaOH), instead of soda ash, in an attempt to neutralize the 
HF liquid. Upon the addition of the NaOH, the HF liquid spill erupted 
and splashed Operator “A” in the face and eyes. 

A Radiation Control Technician in the area stated that he felt a burning 
sensation on his neck. The operator and the Radiation Control 
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Technician received first aid (calcium gluconate ointment applied to 
the skin and a 1% solution to the eyes) on site before going to the 
hospital. Operator “B”, who provided assistance following the event 
and had trouble breathing, was also sent to the hospital where he 
received breathing therapy (the incident may have aggravated an 
asthma condition). The individuals were treated and released from the 
hospital in less than 24 hours. In response to the chemical reaction, the 
licensee evacuated the building and emergency responders entered the 
area, with adequate PPE and respiratory protection, to assess and 
control/neutralize the HF spill. The area was released to operation on 
the morning of April 29. 

Subsequent to treatment at the hospital, Operator “A” was evaluated 
by his personal optometrist as well as by the BWXT site physician and 
a BWXT recommended medical expert on HF. Following the event, 
Operator “A” complained of blurred vision and eye irritation. The 
operator’s personal optometrist diagnosed the condition as “dry eyes” 
with some indication of scar tissue and a small abrasion in one eye. A 
prescription eye solution was provided to Operator “A” to aid in 
relieving the dryness. No complaints or adverse health effects were 
reported by Operator “B” or the Radiation Control Technician (RCT).2

With regard to the measures previously taken by B&W NOG to address the underlying causes of 

the incident and to prevent recurrence, the Inspection Report observes that: 

As immediate corrective actions, the licensee sealed and tagged out of 
service the NaOH and soda ash drums, and made improvements to the 
labeling on the drums. Area engineers performed a walk down of the 
HF system to ensure the system was in a safe operational state and the 
incident was reviewed with all UR personnel. The licensee also 
initiated an investigation to identify causal factors and recommended 
corrective actions. 

The inspectors reviewed the licensee’s root cause investigation report. 
The licensee identified the following causal factors: selection and 
application of the wrong chemical to neutralize spill, failure to don a 
face shield during the attempted spill neutralization, and failure to 
close HF pumps maintenance valves after testing. The proposed 
corrective actions included the development/training of a site-wide 
procedure for responding to chemical spills, establishment of spill 
response kits, and a review of test plans to ensure they include steps to 
return systems to normal operations. The inspectors performed an 

2  Letter from J. W. Shea, Director, Division of Fuel Facility Inspection, NRC Region II, to R. P. Cochrane, 
General Manager, BWX Technologies, Inc. encl. 2, at 2-3 (July 31, 2008). (NRC Inspection Report No. 70-
27/2008-002, Report Details), available at ADAMS Accession No. ML082140005. 
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independent investigation of the event and concurred with the causal 
factors identified by the licensee.3

 From the foregoing, it is apparent that B&W NOG both self-identified the need for and 

took prompt corrective actions to improve the handling and storage of its chemicals, and to 

promptly review the incident with all Uranium Recovery staff.  B&W ensured that the labeling 

on the drums of NaOH and soda ash was clear and also concluded, through its Root Cause 

Analysis, that the NaOH should not have been stored in the area with the HF day tank, and so it 

removed the NaOH. 4  B&W NOG initiated a formal Root Cause Analysis, BWX 2026713, to 

identify the casual factors for the incident and to recommend long-term corrective actions.  The 

Root Cause Analysis confirmed the need to improve procedures and training. 

 Subsequently, in its revised Notice of Violation and Proposed Imposition of Civil 

Penalty, the NRC Staff again acknowledged the steps taken immediately by B&W NOG and 

further noted the long-term corrective actions taken.  Such long-term measures included: 

 (1) conduct of the Root Cause Analysis; 

 (2) development of a site-wide procedure for responding to chemical spills, including  

  area-specific information,  

 (3) appropriate procedural training; 

 (4) conduct of an inventory of chemicals in work areas; 

 (5) disposal of obsolete chemicals and measures to ensure proper sealing and labeling 

  of drums with chemical agents;  

 (6) the establishment of detailed guidance regarding the use of face shields,

3 Id. at 3. 
4  It should be noted that the incident did not involve failure to properly label an HF storage tank as stated on 

page 1 of the Board Order, but instead, involved drums of various chemicals, including a neutralizing agent 
that were not adequately labeled.  The Board quotes an October 15, 2008 Enforcement Notification in which 
the Staff mistakenly lists the HF tank as being mislabeled.  Available at ADAMS Accession 
No. ML082890451. 
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  preparation of spill-response kits and related personnel training;  

 (7) new-employee and annual training to address the hazards of acids, the use of spill  

  kits and the proper use of personal protective equipment (PPE).5

In particular, B&W NOG revised the Operating Procedure cited as deficient by the Staff in its 

revised NOV, “Operating Procedure for Spill and Leak Handling Emergency Procedure,” 

OP-0061167,6 to include specific instructions on how to neutralize acid spills and on the use of 

PPE.  In addition, B&W NOG revised its “Operating Procedure for General Safety and 

Safeguards Guidelines” – URPS Area, OP-0061450, to emphasize the use of PPE.  In order to 

ensure a spill of HF due to valve misalignment does not recur, B&W NOG revised its applicable 

operating procedure in the Uranium Recovery area (OP-0061234, Maintenance in UPRR) to 

implement a positive means to identify valves, which, if left in the wrong position, would result 

in the loss of containment of either uranium-bearing or non-uranium-bearing hazardous 

substances.  B&W NOG also revised several procedures to provide appropriate guidance for 

valve manipulations associated with the HF Day Tank.   

 And finally, in addition to the foregoing measures taken in the timeframe immediately or 

shortly after the incident, B&W NOG further agreed, as part of the settlement discussions, to the 

two additional actions requested by the NRC Staff, which were explicitly identified in the 

Settlement Agreement:  participating in a joint exercise with the Lynchburg General Hospital 

responding to a hydrofluoric acid-exposed worker, and providing a presentation at the 2011 Fuel 

Cycle Information Exchange addressing lessons learned from the April 28, 2008 chemical 

exposure event.  Although, as the Board notes, these actions do not directly address the 

5 See  Letter from L.A. Reyes, Regional Administrator, NRC Region II, to R.P. Cochrane, General Manager, 
B&W NOG, Notice of Violation and Proposed Imposition of Civility Penalty at 2-3 (Feb. 23, 2010), available 
at ADAMS Accession No. ML100540701. 

6 Id., encl. 1, at 1 (Notice of Violation and Proposed Imposition of Civil Penalty). 
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underlying causes of the April 28, 2008 incident at B&W NOG’s Lynchburg facility, they are 

nonetheless consistent with the NRC’s overall enforcement program, insofar as the first enhances 

the ability of B&W NOG to assure prompt medical support for any future event, and the second 

contributes to an industry-wide understanding of the incident, thereby serving as a deterrent to its 

occurrence at other NRC-licensed facilities. 

CONCLUSION

 Based upon the above discussion of the corrective actions previously taken to address the 

underlying causes of the April 28, 2008 incident, B&W NOG and the Staff ask that the Board 

approve the Settlement Agreement and issue the proposed Order terminating this proceeding.  

The Staff has authorized counsel for B&W NOG to submit this pleading on its behalf. 

      Respectfully submitted, 

Executed in accord with 10 C.F.R. § 2.304(d)       Signed (electronically) by Donald J. Silverman
Molly L. Barkman, Esq.              Donald J. Silverman, Esq. 
Office of the General Counsel          Lawrence J. Chandler, Esq. 
U.S. Nuclear Regulatory Commission         Morgan, Lewis & Bockius LLP 
Washington, D.C. 20555                1111 Pennsylvania Avenue, N.W  
Phone:  301-415-1117                 Washington, D.C.  20004 
E-mail:  Molly.Barkman@nrc.gov           Phone:  202-739-5502 
                               E-mail:  dsilverman@morganlewis.com
                                        lchandler@morganlewis.com   

Counsel for the NRC Staff                 Counsel for B&W

Dated in Washington, D.C. 
this 1st day of October, 2010 
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NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 
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      ) 
BABCOCK & WILCOX NUCLEAR ) October 1, 2010 
  OPERATIONS GROUP, INC.)  ) 
      ) 
(Lynchburg, VA Facility)   ) 
____________________________________)
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I hereby certify that copies of the foregoing Joint Memorandum In Response to Licensing Board 
Memorandum and Order Requesting Clarification of Proposed Settlement Agreement, dated
October 1, 2010, were served this 1st day of October, 2010, upon the following persons by 
Electronic Information Exchange. 

U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
Washington, DC 20555-0001 

U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop: O-15D21 
Washington, DC 20555-0001 
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Alan S. Rosenthal, Chair 
alan.rosenthal@nrc.gov

Administrative Judge 
E. Roy Hawkens 
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Catherine Scott, Esq. 
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Molly Barkman, Esq. 
molly.barkman@nrc.gov 
Laura Goldin, Esq. 
laura.goldin@nrc.gov
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Nicholas Tsoulfanidis 
nicholas.tsoulfanidis@nrc.gov
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Anthony C. Eitreim, Esq. 
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ann.hove@nrc.gov
U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop: O-16C1 
Washington, DC 20555-0001 

U.S. Nuclear Regulatory Commission 
Office of Commission Appellate Adjudication 
Mail Stop: O-16C1 
Washington, DC 20555-0001 

Hearing Docket 
hearingdocket@nrc.gov

ocaamail@nrc.gov 

___________________________
Donald J. Silverman 
Counsel for Babcock & Wilcox 


